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THE  JUDICATURE  ACT.  1906. 


CAP.  XXXVII. 

OF  THE  ACTS  OF  ASSEMBLY  OF  NEW  BRUNSWICK, 
6  EDWARD  VII.,  A.  D.  1906. 

AN  ACT  RELATING  TO  THE  ESTABLISHMENT  OF  A 
SUPREME  COURT  OF  JUDICATURE  AND  TO  THE 
PRACTICE  AND  PROCEEDINGS  THEREIN. 


Sec 

1, 

Sec. 

1. 

Short  title. 

8. 

2. 

Interpretation. 

3. 

Existing    courts  abolished : 
New  court  established  :  Two 
divisions  credited:    Jurisdic- 
tion, &c.,  of  court.     , 

9. 

4. 

Seal  of  court. 

5.  Constitution  of  Court : 
Appointment  and  title  of 
Judges :    Qualification    and 

Precedence  of  Judges : 
udges  to  be  ex-offlcio  Jus- 
tices of  the  Peace  and  Cor- 
oners :  Oath  of  office :  Resi- 
dence of  Judges  :  Proviso 
as  to  present  Judges  who 
may  be  appointed  to  court 
hereby  established. 

6.  Jurisdiction,&c.,  of  Supreme 
Court  and  Equity  Court 
transferi'ed  to  court  hereby 
established. 

7.  Court  of  Appeal  to  be  always 
open  :  Regular  sessions  of  : 
Jurisdiction  of  when  sitting 
in  banc  :  Number  of  Judges 
required  to  be  present : 
When  Judges  of  trial  divis- 
ion may  sit  in  Court  of  Ap- 
peal :  Equity  business,  how 
disposed  of  :  Judge  to  be  se- 
lected for  such  purpose : 
Assignment  of  business  to 
such  Judge:  When  Equity 
Judge  unable  to  act  another 
Judge  of  the  Appeal  (^ourt 
to  act  in  his  place. 


Stated  sittings  of  Equity 
Court:  Special  sittings:  No- 
tice of :  Judicial  powers  con- 
ferred upon  Registrar:  Ap- 
peal from  Registrar. 

Sittings  of  Courts  before 
Judges  of  Trial  Division : 
Sittings  of  Trial  Division 
when  ordered  by  a  Judge 
thereof  :  Assignment  of  sit- 
tings to  Judges  of  Trial  Di- 
vision: Judges  of  Court  of 
Appeal  to  perfortn  duties  in 
Trial  Division  in  certain 
cases  :  Length  of  daily  ses- 
sions in  Trial  Division : 
Provipo:  Special  trial  courts: 
Issue  of  commission  there- 
for :  Postponement  of  open- 
ing of  court :  Proceedings 
to  relate  to  first  day  :  Ad- 
journment: Attendance  of 
officers,  witnesses,  &c.,  at 
such  adjourned  coiu*t :  Sep- 
arate lists  for  jury  and  non- 
jury cases :  Judges  of  the 
Court  of  Appeal  authorized 
to  preside  in  Trial  Division. 

10.  King's  Counsel  and  Barris- 
ters to  be  members  of  the 
bar  of  new  court,  retaining 
precedence. 

11.  Attorneys  to  be  solicitors 
and  officers  of  new  court, 
retaining  precedence,  <fcc.: 
Commissioners  for  taking 
affidavits  and  other  commis- 
sioners continued  in  office. 
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!  Edw.  VII., 
C.37. 


Sec. 
- 12.    Prisons  of  the  court. 

13.  Sheriffs,  &c.,  to  be  officers 
of  the  court. 

14.  Punishment  for  contempt. 

15.  Certain  statutes  to  be  con- 
strued as  applying  to  new 
court. 

Jurisdiction  of  the  Court. 

16.  Law  to  be  ailministered  by 
the  court. 

17.  Powers  of  single  judge  of 
Court  of  Appe^il. 

18.  Sittings  in  Chambers. 

19.  Jurisdiction  to  be  exercised 
in  the  name  of  the  court. 

20.  Jurisdiction  to  be  exercised 
as  pi'ovided  by  this  Act  and 
the  Rules  :  Old  practice  pre- 
served when  no  special  pro- 
vision made. 

21.  Actions  to  determine  valid- 
ity of  Provincial  Statutes. 

22.  Conclusion  of  pending  pro- 
ceedings. 

Rules  of  Law. 

23.  Equitable  rights,  &c.,  to  be 
enforced  :  Relief  against 
penalties,  forfeitures  and 
agreements  for  •liquidated 
damages :  Relief  against 
third  parties  after  notice : 
Court  to  notice  all  equitable 
estates,  titles  and  rights : 
No  cause  or  proceeding  to 
be  restrained  by  prohibition 
or  injunction;  Proviso  as  to 
staying  proceedings:  Effect 
to  be  eiven  to  legal  claims, 
&c.  :  All  mattei*s  in  contro- 
versy to  be  decided  and 
multiplicity  of  proceedings 
avoided. 

24.  Claims  against  trustees  not 
barred  by  statute  of  limita- 
tions: When  right  to  com- 
mit equitable  waste  not  con- 
ferred: Merger  by  operation 
of  law:  Mortgagor  entitled 
to  sue  for  possession  of  land, 
&;c.:  Assignment  of  choses 
in  action:  Proviso  as  to  in- 
terpleading by  person  liable: 
Stipulations  as  to  time  being 
essence  of  contract:  Rules  of 
Equity  to  determine  ques- 
tions as  to  custody  and  edu- 


Sec. 

cation  of  infants:  In  cases 
of  conflict  rules  of  Equity  to 
prevail :  Administration  of 
insolvent  estates. 

25.  All  Courts  to  give  effect  to 
rules  hereby  enacted. 

26.  Division  of  legal  year  into 
terms, — how  far  preserved : 
Time  and  place  for  transac- 
tion of  business  by  Court  or 
Judges:  Return  days  for 
writs. 

Trial  and  Procedure. 

27.  Certain  actions  to  be  tried 
by  Jury,  unless  such  trial 
waived. 

28.  Causes  formerly  heard  in 
Equity  Court  to  be  tried 
without  a  Jury. 

29.  Other  causes  to  be  tried  and 
damages  assessed  by  a  Judge 
without  a  Jury:  If  either 
party  desires  a  Jury  he  must 
notify  his  opponent  and  the 
sheriff :  Waiver  of  notice  re- 
quiring a  Jury. 

30.  Judge  may  direct  action  to 
be  tried  or  damages  assessed 
by  a  Jury. 

Verdict. 

31.  Judge  may  direct  special 
verdict :  Section  not  appli- 
cable to  actions  of  libel. 

32.  Except  in  certain  cases 
Judge  may  direct  the  Jury 
to  answer  questions  instead 
of  finding  a  verdict:  Entry 
of  verdict  upon  answers : 
Questions  by  Counsel:  Re- 
fusal of  Judge  to  submit 
some. 

33.  Docket  of  cases  for  trial : 
Jury  fee,  when  not  payable. 

Interest. 

34.  Interest  payable  as  hereto- 
fore. 

35.  Upon  sums  certain  payable 
under  a  written  instrument 
at  a  certain  time  :  When 
payable  after  demand. 

36.  Interest  may  be  given  in  ac- 
tions for  conversion,  tres- 
pass de  bonis  a8pK)rtatis  and 
on  policies  of  insurance. 

37.  Interest  on  verdicts  and 
judgments. 
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MoNwt  IK  Control  of  Court, 
Sec 

38.  Subject  to  provisions  follow- 
ing, money  in  control  of 
Court  to  be  InT^sted  as  di- 
rected by  Judge. 

39.  Money  paid  into  court  to  go 
to  the  Kegistrar,.  who  shaU 
pay  same  to  Receiver-Gen« 
eral :  How  such  money  may 
be  drawn  out:  Allowance  of 
interest  on  same . 

Official  Refbrbbs. 

40.  Referees  in  £quity  to  be 
continued  in  office  as  Official 
Referees. 

41.  Filling  of  vacancies :  Ap- 
pointment of  additional 
Referees  authorized :  Num- 
ber for  each  county. 

42.  Oath  of  office  :  Security  for 
performance  of  duties  re- 
quired. 

43.  "When  Referee  not  disquali- 
fied from  acting. 

44.  When  Referee  disqualified 
from  acting. 

Regi8trar,Dbputy  Rboistrar 
AND  Assistant  Registrar. 

45.  Present  Clerk  of  the  Pleas 
to  be  Registrar :  Office  to  be 
in  Fredericton  :  Papers  to 
be  filed,  recorded  or  enrolled 
therein. 

46.  Registrar  to  hold  office  dur- 
ing pleasure  :  Salary  :  To 
give  security :  Forbidden 
to  practice. 

47.  Duties  of  Registrar. 

48.  Contingencies  of  office,  how 
paid. 

49.  Assistant  Registrar,  ap- 
pointment and  salary  of: 
Present  Assistant  Clerk  of 
the  Pleas  to  be  Assistant 
Registrar. 

50.  Deputy  Registrar,  appoint- 
ment, salai'y  and  duties  of : 

"  Present  Deputy  Clerk  in 
Equity  to  be  Deputy  Regis- 
trar. 

Reporters  of  Court. 

51.  Reporter  of  the  Court  of 
Appeal  when  sitting  in  banc, 
appointment  and  duties  of : 
Present  Reporter  of  the  Su- 
preme Court  to  be  Reporter 


Sec. 


of   Court  of    Appeal  when  - 
sitting  in  banc. 

52.  Sec.  2  of  6  William  VI. .  Cap. 
14,  left  unrepealed. 

53.  Allowance  to  Reporter  from 
Province. 

54.  Equity  Reporter,  appoint- 
ment and  duties  of :  Present 
Reporter  continued  in  office: 
Allowance  to  Reporter  from 
Province. . 

Ushbr  and  Messenger. 

55.  Usher  and  Messenger  of 
Court  of  Appeal,  Divorce 
Court  and  Cnambers,  ap- 
pointment and  salary  of : 
Present  usher  of  the  Su- 
preme Court  continued  in 
office. 

56.  Fees  formerly  payable  to 
crier  to  go  to  Receiver-GJen- 
eral. 

District  Clerks  of  the  Court. 

57.  District  Clerks,  appoint- 
ment, duties  and  powers  of : 
Title  of :  Fees  payable  to : 
Oath  of  Office  :  Present 
Clerks  of  the  Circuits  and 
Clerk  of  the  York  Sittings 
continued  in  office  :  Exami- 
nations, inquisitions  and 
recognizances  to  be  trans- 
mitted to  District  Clerks. 

58.  Vacation. 

Rules  of  Court. 

59.  Lieutenant-Governor  in 
Council  empowered  to  alter 
or  amend  Act  or  rules  of 
Court:  Judges  authorized  to 
make  rules  :  Rules  made  by 
Judges  to  be  published  in 
Royal  Gazette :  All  rules 
made  hereunder  to  be  sub- 
mitted to  Legislature. 

60.  Rules  in  schedule  hereto  to 
have  force  of  legislative  en- 
actment. 

61.  Repealing  section. 
Commencement  of  Act. 

62.  Alterations  made  by  Order 
in  Council  to  form  part  of 
Act :  Original  roll,  what  to 
constitute:  Act  to  be  brought 
into  force  by  proclamation. 

63.  County  Courts  excluded 
from  operation  of  Act. 


6  Edw.  vn.. 
0.37. 


Digitized  by 


Google 


4  Judicature  Act. 

6  Edw.  vn..  Passed  22nd  March,  1906. 

est.  * 


Be  it  enacted  by  the  Lieutenant-Governor  and  Legislative 
Assembly  as  follows : — 

TITLE. 

Short  title.  1,     This  Act  may  be  cited  as  'The  Judicature  Act,  1906." 

INTERPRETATION. 

Interpretation     2.     In  this  Act  and  in  the  Rules  of  Court  in  the  Schedule 

or  terms. 

[Cf.  J.  A.  1878.  hereto  or  made  hereunder,  unless  there  is  something  in  the 
1897,  c.  51, 9. 21  subject  or  context  repugnant  thereto,  the  several  words  l^ere- 
inafter  mentioned  shall  have,  or  include,  the  meanings  follow- 
ing, that  is  to  say : — 

(1)  "  Court "  shall  mean  the  Supreme  Court  of  Judicature 
hereby  created. 

(2)  "  Rules  of  Court "  shall  include  fonns. 

(3)  "Cause  "  shall  include  any  action,  suit  or  other  original 
proceeding  between  a  plaintiff  and  a  defendant. 

(4)  "Suit"  shall  include  action. 

(5)  "  Action "  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  is  or  may  be  prescribed 
by  Rules  of  Court,  and  shall  not  include  a  criminal  proceeding 
by  the  Crown. 

(6)  "Plaintiff"  shall  include  every  person  asking  any 
relief  (otherwise  than  by  way  of  counter-claim  as  a  defendant) 
against  any  other  person  by  any  form  of  proceeding,  whether 
the  same  be  taken  by  action,  suit,  petition,  motion,  summons 
or  otherwise. 

(7).  "  Petitioner  "  shall  include  every  person  making  an;^ 
application  to  the  Court  either  by  petition,  motion  or  sum- 
mons, otherwise  than  as  against  any. defendant. 

(8)  "  Defendant "  shall  include  every  person  served  with 
any  writ  of  summons  or  process,  or  served  with  notice  of,  or 
entitled  to  attend  any  proceedings. 

(9)  "  Party  "  shall  include  every  person  served  with  notice 
of,  or  attending  any  proceeding,  although  not  named  in  the 
record. 

(10)  "  Matter  "  shall  include  every  proceeding  in  the  Court 
not  in  a  cause. 
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(11)  "Pleading"  shall  include  any    petition  or  summons,  ^^^^^^'* 
and   also  shall  include  the  statements  in  writing  of  the  claim  interpretation 
or  demand  of  any  plaintiff,  and  of  the  defence  of  any  defend- *''^"*^^~<^^- 
ant  thereto,  and  of  the  reply  of  the  plaintiff  to  any  counter- 
claim of  a  defendant. 

(12)  "Judgment"  shall  include  decree. 
(18)  "Order"  shall  include  rule. 

(14)  "Oath"  shall  include  solemn  aflSrmation  and  statu- 
tory declaration. 

(15)  "  Existing  "  shall  mean  existing  at  the  time  appointed 
for  the  commencement  of  this  Act. 

(16)  "  Proper  Officer  "  shall,  unless  and  until  any  Rule  to 
the  contrary  is  made,  mean  an  officer  to  be  ascertained  as 
follows : — 

(a)  Where  any  duty  to  be  discharged  under  this  Act,  or 
xmder  Rules  of  Court,  is  a  duty  which  has  been  dis- 
charged by  any  officer,  such  officer  shall  continue  to 
be  the  proper  officer  to  discharge  the  same. 

(6)  Where  any  new  duty  is  to  be  discharged,  the  proper 
officer  to  discharge  the  same  shall  be  such  officer  as 
has  previously  discharged  duties  of  a  like  nature,  or 
who  may,  from  time  to  time,  be  directed  to  discharge 
the  same  by  the  Chief  Justice.       ^mC,  «^-4 

(17)  "Commencement  of  this  Act"  shall  mean  the  period 
at  which  this  Act  shall  come  into  force. 

CONSTITUTION   OF   COURT. 

3.     The    Supreme    Court,   Circuit   Courts,  all  Courts   of  Aboutionof 
Oyer  and  Terminer  and  General  Gaol  Delivery,  and  the  Su-  courts.^ 
preme  Court  in  Equity,  are  hereby  abolished,  and  there  is 
hereby  created  one   Supreme   Court   of  Judicature   for  the  creation  of 
Province,  hereinafter  called  the  Court,  and  to  consist*  of  two^  ^ 
divisions — The   Court   of   Appeal   and   The   Trial   Division. 
The  Court  shall  be  a  Court  of  Record  of  original  jurisdiction, 
and  shall,  subject  to  the  provisions  of  this  Act  and  Rules  of 
Court,  possess  all  such  powers  and  authority  as  by  the  law  of  Powers  of 
England  are  incident  to  a  Superior  Court  of  Civil  and  Crim- 
inal Jurisdiction,  and  shall  continue  to  have,  use  and  exercise 
the  jurisdiction,  rights,  powers  and  authority  which  at  the 
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^  *^^37^^^"  commencement  of  this  Act  were  vested  in,  or  capable  of  being 
exercised  by  the  Supreme  Court,  either  on  the  law,  equity  or 
exchequer  side  thereof,  or  otherwise  howsoever. 

Seal.  4.     The  Lieutenant-Governor  in  Council  may,  from  time 

to  time,  determine  and  declare  the  Seal  to  be  used  by  the  said 
Court  by  which  its  proceedings  shall  be  certified  and  authen- 
ticated, and  until  another  Seal  for  the  said  Court  is  established 
the  Seal  heretofore  in  use  for  the  Supreme  Court  may  be  used 
for  all  necessary  purposes. 

/ 

Judges  of  5. — (1)  The  Court  shall  consist  of  a  Chief  Justice  and  five 

other  Judges.  The  Chief  Justice  and  two  other  Judges  to  be 
appointed  in  the  manner  hereinafter  provided  shall  form 
"  The  Court  of  Appeal,"  and  the  three  remaining  Judges,  to  be 
in  like  manner  appointed,  shall  form  "  The  Trial  Division." 

Appointment       (2)  The  Chief  Justice  and  the  other  Judges  of  the  Court 
II  ges.       ^^j  their  successors  shall  be  appointed  by  the  authority  men- 
tioned in   The  British  North  America  Act.     The  title  of  the 
Chief  Justice  shall  be  "  Chief  Justice  of  the  Supreme  Court  of 
Judicature,"  and  the  title  of  each  of  the  other  Judges  shall  be 
Title  of  "  Judge  of  the  Supreme  Court  of  Judicature,  Court  of  Ap- 

^^  ^^^'  peal,"  or  "  Judge  of  the  Supreme  Court  of  Judicature,  Trial 

Division,"  as  the  case  may  be.  jf^ 

Qualification  (3)  The  persons  to  be  appointed  Judges  of  the  Court  shall 
be  Barristers-at-Law  of  at  least  ten  years'  standing  at  the  Bar 
of  New  Brunswick. 

Precedence  of      (4)  The  Chief  Justice  of  the  Court  shall  have  rank  and 
nstice.  pt.g(.e(jence  over  all  other  Judges  of  the  Court. 

Precedence  of      (5)  The  other  Judgcs  of   the  Court  shall  have  rank  and 
^*  precedence  among  themselves  according  to  seniority  of  ap- 
pointment to  their  respective  ofiices. 

Judifestobe        (6)  The  Judges  of  the  said  Court  shall  ex  ojjicio  be  Justices 
JueUceHof  thoof  the  Peace  and  Coroners  for  every  County  in  the  Province. 

Peace,  etc. 

Oath  of  0)  The  oath  to  be  taken  by  the  Judges,  to  be  hereafter 

Judges.  appointed,  shall  be  the  following : — 

"  I  do  solemnly  and  sincerely  promise  and  swear,  that  I  will 
duly  and  faithfully,  and  to  the  best  of  my  skill  and  knowledge, 
execute  the  powers  and  trusts  reposed  in  me  as 
;   So  help  me  God." 


Digitized  by 


Google 


f 


Judicature  Act.  1 

The  oath  shall  be  administered  to  the  Chief  Justice  and  the  ^  ^^^i7^^ ' 

C.  o7. 


other  Judges  by  the  Lieutenant-Governor,  or  such  persoji  as 
is  appointed  by  the  Govenior-General  to  administer  oaths  of 
office.    ' 

(8)  The  Judges  of  the  Court  shall  have  their  residence  as  Residence  of 
follows,  namely :  Three  in  the  City  of  Saint  John,  one  in  the 
City  of  Fredericton,  one  in  one  of  the  Counties  of  Gloucester, 
Northumberland  or  Restigouche,  and  one  hi  such  place  or 
county  as  may  be  directed  from  time  to  time  by  Order  in 
Council  of  either  the  Lieutenant-Governor  or  the  Governor- 
General.  For  the  purposes  of  this  sub-section  and  of  enabling 
the  provisions  hereof  to  be  carried  out,  it  shall  be  lawful  for 
the  Governor-Gerferal  or  Lieutenant-Ciovernor  by  Order  in 
Council,  or  otherwise,  from  time  to  time  to  direct  that  three 
of  the  Judges  of  the  Court  shall  reside  in  the  City  of  Saint 
John;  that  one  of  the  said  Judges  shall  reside  in  the  City  of 
Fredericton ;  and  that  one  of  the  said  Judges  shall  reside  in 
either  the  County  of  Gloucester,  Northumberland  or  Resti- 
gouche ;  provided  that  nothing  in  this  sub-section  contained 
shall  be  held  to  apply  to,  or  in  any  manner  affect,  the  Judges 
of  the  existing  Supreme  Court,  who  may  be  appointed  as 
Judges  of  the  Court  hereby  created. 

n     6.     Whenever  by  any  law,  statut-e  or  custom  anv  iurisdic-  Jurisdiction 

,       .  1       ,         .       .  1  "i  1      .       heretofore 

tion,  duty,  power  or  authority,  whether  incident  to  the  adnim-  y^^ »" 
istration  of  justice  or  not,  shall  have  been  conferred  or  imposed  tinned  in 

*'  ^  ^  Judges  of  nev 

upon  the  Judges  of  the  Supreme  Court,  or  upon  any  one  of  Court. 
them,  or  upon  the  Judge  in  E(|uity,  such  jurisdiction,  duty, 
power  and  authority  shall,  unless  special  provision  be  made  to 
the  contrary,  be  deemed  to  be  conferred  and  imposed  upon  the 
Judges  of  the  Court  hereby  created,  and  the  same  shall  be 
exercised  by  them  in  as  full  and  ample  a  manner  as  they  here- 
tofore have  been  by  the  said  first  named  Judges  of  the  Su- 
preme Court,  Judge  in  Eipiity,  or  any  of  them. 

COURT  OF    APPEAL. 

1. — (1)  The  Court  of  Appeal  shall  be  always  open  for  the  sittings  of 

,.  ,    .       .,  .  II  ..  //.   n        .  Court  of  Ap- 

purposes  mentioned  in  this  and  the  section  next  tollowmg ;  peai. 
but  it  shall  hold  during  etich  year  in  the  City  of  Fredericton 
five  sessions  en  banc  to  be  presided  over  by  the  three  Judges 
of  the  said  Court  for  the  purpose  of  hearing  and  determining 
all  motions  and  applications  of  every  kind  and  nature  what- 
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^  ^^i7^^^'  soever  that  heretofore  have  been  or  could  have  been  heard 
Jurisdiction     *^^  determined  by  the  Supreme  Court  sitting  en  banc,  or  that 
Appeal^  ^^     ^^^  proper  to  be  heard  and  determined  by  a  Superior  Court  of 
Record  en  banc.    The  Court  of  Appeal  shall  have  all  the  juris- 
diction and  powers  possessed  by  the  Supreme  Court  en  banc 
at  the  commencement  of  this  Act,  with  appellate  jurisdiction 
in  civil  and  criminal  causes  and  matters,  and  shall  have  juris- 
diction and  power  to  liear  and  determine  motions  and  appeals 
respecting  any  judgment,  order  or  decision  of  any  Judge  or 
Judges  of  the  Trial  Division,  and  of  any  Judge  of  the  Court 
of  Appeal,  provided  that  the  same  shall  not  have  been  made 
as  the  judgment  or  decision  of  the  Court  of  Appeal  or  en  banc. 
All  appeals  and  motions  from  judgments,  orders  and  decisions 
of  any  Court  that  heretofore  lay  or  might  have  been  made 
to  the  Supreme  Court,  shall  hereafter  be  to  the  said  Court  of 
Commence-     Appeal.     The  said    Sessions  shall  commence  on  the  second 
^^  of  Court  Tuesdays  in  the  months  of  February,  April,  June,  September 
and  November,  and  shall  continue  for  such  time  as  is  neces- 
sary to  dispose  of  the  basiness  before  the  Court. 

Hearing  in  (2)  Every  appeal,  motion  or  application  to  tlie  Court  of 

peal  to  be  be-  Appeal  shall,  unless  otherwise  provided  in  this  Act  or  Rules 
of  the  Court  of  Court,  be  heaini  before  all  the  Judges  of  the  Court  for  the 
Exception.  time  teing  sitting  together;  provided,  that  any  two  Judges 
shall  constitute  a  quorum  and  may  lawfully  hold  the  Court 
in  cases  where  the  parties  consent  to  be  heard  before  a  Court 
so  composed,  but  subject  to  the  same  right,  if  any,  of  appeal 
as  if  the  hearing  and  determination  had  been  before  the  whole 
Coui-t.  It  shall  not  be  necessary  for  all  the  Judges  who  have 
heard  the  argument  in  any  case  to  be  present  in  order  to  con- 
stitute the  Court  for  delivering  judgment  in  such  case ;  and 
where  any  Judge,  who  has  heard  the  case,  is  not  present  at 
the  time  of  judgment  being  delivered,  liis  judgment  may  be 
announced  or  read  by  one  of  the  other  Judges  of  the  Court, 
and  it  shall  have  the  same  effect  as  if  he  were  present. 

Ju^*e  to^hear      ^^^  ^^  Judge  shall  sit  as  a  Judge  on  the  hearing  of  an  ap- 
fu^ient  OT    P^^^  from  any  judgment  or  order  made  by  himself ;  and  no 
8(^^^^^^^™'  Judge  shall  sit  on  the  hearing  of  any  motion  for  a  new  trial 
in  any  cause  or  matter  tried  with  a  Jury  before  himself. 

Jud^re  of  Trial     (4)  In  any  cause  or  matter  in  which  a  Judsre  of  the  Court 

Divfeion  alt-         /.a,.,,  .  ,  .  « 

tinsr  in  Court  ot  Appeal  IS  Unable  to  sit  or  take  part,  m  consequence  of  the 
provisions  of  the  preceding  sub-section,  or  from  illness  or  any 
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other  cause,  or  in  case  of  a  vacancy  in  the  Court,  the  Chief  ^  ^^37^^'" 
^Justice,  or  in  case  of  his  illness  or  absence,  the  Senior  Judge 
of  the  Court  of  Appeal,  shall  summon  a  Judge  of,  the  Trial 
Division  to  sit  and  act  in  the  place  of  such  Judge,  or  in  the 
place  of  any  Judge  whose  office  has  become  vacant ;  and  while 
so  sitting  and  acting  any  such  Judge  shall  have  all  the  juris- 
diction, power  and  authority  which  such  other  Judge  would 
have  had. 

EQUrrV   BUSINESS. 

8. — (1)  All   motions,  petitions,  causes  and  matters  as  have  xsgi^ment  of 
heretofore  been  heard  in  the  Supreme  Court  in  Ek}uity,  shall  S^toJuS^e 
be  heard  and  determined  by  one  of  the  Judges  of  the  Court  of  *"  *^^"^^* 
Appeal,  to  be  agreed  upon  by  the  Judges  of  said  Court,  and 
herein  called  the  Judge  in  Equity.     In  particular,  but  so  as 
not  to  restrict  the  generality  of  the  foregoing  words,  such  Matters  as- 
Judffe  shall  hear  and  determine  all  actions,  motions  and  peti-  Judsr©  in 

.  .,..„.  T  Equity. 

tions  respectmg  the  following  matters,  namely : 

(a)  All  causes  and   matters   pending  in  equity  at  the  ^^^^'  ^-  ^^^* 
commencement  of  this  Act ; 

(b)  All  causes  and  matters  for  any  of  the  following  pur- 

poses : 

The  administration  of  the  estates  of  deceased  persons ; 

The  dissolution  qi  partnerships  or  the  taking  of  partner- 
ship accounts ; 

The  redemption  or  foreclosure  of  mortgages ; 

The  raising  of  portions  or  other  charges  on  land ; 

The  sale  and  distribution  of  the  proceeds  of  property 
subject  to  any  lien  or  charge ; 

The  execution  of  trusts,  charitable  or  private ;  and  the 
appointment  and  discharge  of  trustees ; 

The  rectification,  or  setting  aside,  or  cancellation  of  deeds 
or  other  written  instruments ; 

The  specific  performance  of  contracts  between  veiidoi'S 
and  purchasers  of  real  estate,  including  contracts  for 
leases ; 

The  partition  or  sale  of  real  estate ; 

The  wardship  and  adoption  of  infants  and  the  care  and 
sale  of  infants'  estates ; 
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8  Kdw.  VII.,  fj^g  admeasurement  of  dower ; 

c.  37.  ' 

Lunacy,  and  the  care  and  sale  of  estates  of  lunatics ; 
Estates  of  habitual  drunkards. 

*^^iSruity"  to        Every  writ  of  summons  or  other  document  by  which  any  of 
^fj.jf'*^*'^*^*^ ""  the   above   causes   or  matters   may  be   conmienced  shall  be 
marked  by  the' party  issuing  or  taking  out  the  same  with  the 
word  "  Eijuity,"  and  every  such  cause  or  matter  shall  be  there- 
by assigned  to  such  Judge. 

AK.Hignnient  of     (2)  If  any  plaintiff  or  petitioner  shall  at  anv  time  fail  to 

t-aiise  or  uiat-  ...  i-i  i*'*  i  j 

urtoJudfireinassieni  his  cause  or  matter,  which  oui^ht  to  be  assigned  accord- 
jirettion  of  a  ing  to  the  preceding  sub-section  to  said  Judge  in  Equity,  any 
Judge  may,  on  a  summary  application  at  any  stage  of  the 
cause  or  matter,  direct  the  same  to  be  assigned  or  transferred 
to  said  Judge  in  Equity ;  or  if  any  plaintiff  or  petitioner  shall 
at  any  time  assign  a  cause  or  matter  to  said  Judge  in  Equity 
which  should  not  be  assigned  to  him,  the  Judge  in  Equity 
may,  on  a  summary  application  at  any  stage  of  the  cause  or 
TranKfeitp      matter,  direct  the  same  to  be  transferred  to  the  trial  division 

trial  division  ' 

asstoed'S  ^^'  ^'^^  Court,  or  he  may,  if  he  think  it  expedient  so  to  do, 
Kquffy  "  retain  the  same  before  himself ;  and  all  steps  and  proceedings 
whatsoever  taken  by  the  plaintiff  or  petitioner,  or  by  any 
other  party  in  any  such  cause  or  matter,  and  all  orders  made 
therein  by  the  Court  or  a  Judge  Ix^fore  any  such  transfer, 
shall  be  valid  and  effectual  to  all  intents  and  purposes  in  the 
same  manner  as  if  the  same  had  been  taken  and  made  in  the 
trial  division  of  the  Court,  or  before  the  Judge  in  Etjuity,  to 
which  such  cause  or  matter  ought  to  have  been  assigned,  as 
the  case  may  be. 

AbKcnce,  etc.,      (8)  In  ca.se  the  Judge  appointed  to  attend  to  the  business  in 
Equity.  sub-section  (1)  of  this  section  mentioned  shall  be  absent  from 

the  Province,  or  through  sickness,  interest,  or  for  other  good 
reason  be  unable  to  attend  to  the  same,  all  such  business  may 
be  carried  on  and  determined  by  one  of  the  other  Judges  of 
the  Court  of  Appeal  to  be  designated  by  the  Chief  Justice.    4^^ij^ 

Sittings  of  (4)  Stated  sittings  for  the  purposes  in  sub-section  (1)  of  this 

Equity.  Section  mentioned  shall  be  held  by  the  said  Judge  in  Ecpiity, 

or  by  the  Judge  acting  in  his  stead  under  the  preceding  sub- 
section, at  Fredericton,  on  the  first  Tuesday  in  every  month  in 
each  year,  excepting   February,   April,  June,  July,  August, 
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September  and  November ;  and  at  the  City  of  Saint  John  on  ^  ^"^^^^'^ 
the  third  Tuesday  in  every  month,  except  February,  April, 
July,  September  and  November ;  at  Dorchester,  in  the  County 
of  Westmorland,  on  the  last  Tuesday  in  May  and  second  Tues- 
day in  December ;  at  Newcastle,  in  the  County  of  Northum- 
berland, on  the  fourth  Tuesday  in  February :  and  at  Andover, 
in  the  County  of  Victoria,  on  the  first  Tuesday  in  November 
in  each  year,  for  the  purpose  of  hearing  all  motions,  petitions, 
matters  and  causes  as  in  sub-section  (1)  of  this  section  men-  ^ 
.  tioned.     Like  sittintjs  may  be  held  in  any  of  the  other  counties  Special  Kit- 

^        .  "^  .  •  p  tings  of  Judge 

in  the  Province  as  the  said  Judge  may  appoint.   A  notice  of  such  >"  KqnUy. 
appointment  shall  be  published  by  the  Registrar  of  the  Court 
in  the  Royal  Gazttle  once,  not  less  than  fourteen  days  before 
the  holding  of  any  such  sittings,  at  which  any  business  that 
would  be  heard  at  the  ordinary  sittings  may  be  heard  and 
disposed  of.     At  all   of  the  sittings  in  this  sub-section  men- 
tioned the  Registrar  of  the  Court,  or  a  deputy,  shall  attend.  Attendauee by 
The  Registrar  shall  have  power  to  open  and  adjourn  any  of  o^plftjf'^  *^*^ 
the  sittings  of  the  said  Court  at  Fredericton,  unless  some  Adiournment 
cause  shall  have  been  entered  for  hearing  thereat.     VVlien  the  ton  RittinsrH! 
Registrar  shall  open  any  sittings  of  the  said  Court,  if  it  should 
appear  to  him  that  there  is  any  business  requiring  the  presence 
of  the  Judge,  he  shall  thereupon  adjourn  the  sittings  to  the 
next  or  some  future  day,  and  notify  the  Judge  of  such  adjourn- 
ment, so  that  he  may  attend  at  the  opening  of  the  said  ad- 
journed sittings. 

(5)  The  Registrar  of  the  Court  may  transact  all  such  busi-  o^^^^^JJ* id 
ness,  and  exercise  all  such  jurisdiction  in  respect  of  the  follow-  Reff»«trar. 
ing  proceedings  and  matters  as  may  be  transacted  or  exercised 
by  the  Court,  or  any  Judge,  that  is  to  say : 

(a)  Granting  leave  for  service  out  of  the  jurisdiction  of  a 
writ,  or  notice  of  a  writ  of  summons;  perfecting 
service  of  writs  of  summons;  and  oi-dering  substi- 
tuted or  other  service,  or  the  substitution  of  notice 
for  service ; 

(6)  All  matters  relating  to  infants,  excepting  their  cus- 
tody; 

(c)  Judgment  by  default  and  proceedings  thereon  in  suits 

for  partition,  foreclosure,  or  foreclosure  and  sale,  or 
redemption,  or  by  consent  of  parties  ; 

(d)  All  matters  in  lunacy. 
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^  ^%^^^"       ^^^  ^^  Registrar  may  exercise  such  jurisdiction  and  trans- 

Powere  of       *^^  ^^^^  business  in  any  part  of  the  Province,  and  shall  hold 

^exeroteS*^  sittings  at  the  City  of  Saint  John  for  the  transaction  of  such 

the  F^^vi^c^f  business  on  the  last  Tuesday  of   the  months  of   February, 

Situ      at       A.pril,  June,  September  and  November  in  each  year.     In  case 

Saint  John,     any  matter  shall  appear  to  the  said  Registrar  to  be  proper  for 

the  decision  of  the  Court  or  a  Judge,  the  Registrar  may  refer 

the  same  to  the  said  Court  or  Judge,  who  may  either  dispose 

Rejfigtrarto    of  the  matter  or  refer  the  same  back  to  the  Registrar  with 
Jnage.  ^         ^  ^  *' 

such  directions  as  they  or  he  may  think  fit.  Every  order  or 
decision  made  or  given  by  the  said  Registrar  shall  be  as  valid 
and  binding  on  all  parties  concerned  as  if  the  same  had  been 
made  or  given  by  the  Court  or  a  Judge  thereof.  Any  pei-son 
ReSSrar*"^  affected  by  any  order  or  decision  of  the  Registrar  may  appeal 
therefrom  to  the  Court  or  a  Judge  having  jurisdiction  over 
the  matter.  Such  appeal  shall  be  by  motion,  or  notice,  setting 
forth  the  grounds  of  objection,  and  served  within  six  days 
after  the  decision  complained  of,  and  two  clear  days  before 
the  day  fixed  for  hearing  the  same,  or  served  within  such 
other  time  as  may  be  allowed  by  any  Judge  or  the  Registrar! 
The  Registrar  shall  have  power  to  administer  oaths  and  per- 
form such  other  duties  in  respect  of  any  proceedings  as  are 
assigned  to  him  under  this  Act  or  by  Rules  of  Court. 

SITTINGS   OF   COURTS   OF  TRIAL   DIVISION. 
County  sit- 

Courtw.^  ^"^^^  ^- — (^)  ^^  1^^^^  twice  a  year  in  each  county  of  the  Prov- 
ince a  sitting  of  the  Court  shall  be  held  before  one  of  the 
Judges  of  the  Trial  Division  for  the  trial  of  all  causes,  both 
civil  ai^d  criminal,  and  for  the  disposition  of  all  business  such 
as  has  heretofore  been  tried,  disposed  of  and  transacted  by  the 
Circuit  Courts.  It  shall  not  be  necessary  to  issue  any  com- 
mission for  the  holding  of  any  such  Courts,  and  all  statutes 
and  rules  of  procedure  in  any  way  relating  to  the  said  Circuit 
Courts  shall  be  applicable  to  the  Court  herein  directed  to  be 
held,  unless  provision  be  made  to  the  contrarj^  in  this  Act, 
or  in  the  Rules  of  Court  annexed  hereto,  or  unless  they  are 
inconsistent  with  the  same. 

Special  sit-  (2)  Like  sittings  for  the  trial  of  civil  causes  and  issues  may 

CoSte.  *  be  held  in  any  county  of  the  Province,  as  any  Judge  of  the 
Trial  Division,  by  order  under  his  hand  to  the  District  Clerk 
of  the  County  in  which  said  sittings  are  to  be  held  shall  ap- 
point, and  all  officers  shall  attend  thereat  as  such  Judge  shall 


Digitized  by 


Google 


Judicature  Act.  IS 

in  such  order  direct.     The  Judge  may  in  said  order  direct  a  ^  ^^37^^^' 

Jury  to  be  summoned,  and  the  same  shall  be  summoned  by 

the  Sheriff  in  the  same  manner  as  in  the  case  of  other  sittings. 

(3)  The  sittings  of  the  said  Trial  Courts  shall  be  held  i^^xri^fg^^^ 
each  and  every  year  in  the  several  counties  at  the  following  [!JuntiS^^*^^ 
periods,  that  is  to  say : — 

In  and  for  the  Coimty  of  York  in  January,  on  the  first  York. 
Tuesday,  or  if  that  day  should  be  New  Year's  day  then  on  tlie 
first  Wednesday,  and  in  June  on  the  fourth  Tuesday. 

In  and  for  the  City  and  County  of  Saint  John  in  January,  Saint  John, 
on  the  second  Tuesday,  and  in  March  on  the  fourth  Tuesday ; 
in  June  on  the  fourth  Tuesday ;  in  September  on  the  first 
Tuesday,  and  in  November  on  the  fourth  Tuesday. 

In  and  for  the  County  of  King's,  on  the  second  Tuesday  in  Kin^fs. 
January,  and  the  fourth  Tuesday  in  September. 

In  and  for  the  County  of  Albert,  on  the  first  Tuesday  in  Albert. 
April  and  the  first  Tuesday  in  June. 

In  and  for  the  County  of  Westmorland,  on  the  foui*th  Tues-  Westmorland. 
day  in  February,  the  first  Tuesday  in    May   and  the  -first 
Tue^sday  in  November. 

In  and  for  the  County  of  Kent,  on  the  third  Tuesday  in  Kent. 
March  and  the  first  Tue.sday  in  October. 

In  and  for  the  County  of  Carleton,  on  the  fourth  Tuesday  Carieton. 
in  April  and  the  third  Tuesday  in  October. 

In  and  for  the  County  of  Madawaska,  on  the  second  Tues-  Modawaska. 
day  in  March  and  the  second  Tuesday  in  October. 

In  and  for  the  County  of  Victoria,  on  the  first  Tuesday  in  victoria. 
March  and  the  fourth  Tuesday  in  September. 

In  and  for  the  County  of  Charlotte,  on  the  second  Tuesday  charlotte. 
in  May  and  the  fourth  Tuesday  in  October. 

In  and  for  the  County  of  Queen's,  on  the  third  Tuesday  in  Queen's. 
May  and  the  first  Tuesday  in  October. 

In  and  for  the  County  of  Restigouche,  on  the  fourth  Tues-  Rcstigrouche. 
day  in  March  and  the  last  Tuesday  in  August. 
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In  and  for  the  County  of  Gloucester,  on  the  first  Tuesday 
in  March  and  the  fourth  Tuesday  in  August. 

In  and  for  the  County  of  Northumberland,  on  the  fouith 
Tuesday  in  May  and  the  first  Tuesday  in  December. 

In  and  for  the  County  of  Sunbury,  on  the  fourth  Tuesday 
in  April  and  the  third  Tuesday  in  October. 

(4)  The  Chief  Justice  shall,  on  or  about  the  beginning  of 
each  year,  assign  to  each  Judge  of  the  Trial  Division  the 
sittings  over  which  he  shall  preside  during  the  year,  and  he 
may  also,  whenever  it  may  seem  good  to  him  by  reason  of  the 
pressure  of  business,  or  any  other  good  cause,  assign  one  or 
more  of  the  Judges  of  the  Court  of  Appeal  to  perfomx  the 
duties  of  a  Judge  of  the  Trial  Division. 

(5)  The  daily  sittings  of  said  Trial  Courts,  when  engaged 
in  the  trial  of  civil  causes,  shall  commence  at  a  time  not 
earlier  than  ten  of  the  clock  in  the  forenoon,  and  shall  not 
be  continued  later  than  six  of  the  clock  in  the  afternoon,  and 
a  recess  of  at  least  one  hour  shall  be  taken,  beginning  at  one 
of  the  clock  in  the  afternoon ;  provided  that  the  presiding 
Judge  may,  with  the  consent  of  the  counsel  on  both  sides, 
continue  the  hearing  of  any  cauvse  until  any  later  hour  in  the 
afternoon,  and  that  the  Court  may  assemble  at  any  hour  to 
receive  the  verdict  of  a  jury. 

(G)  Special  Trial  Courts  may  be  held  when  necessary  in 
any  county,  with  the  same  powers,  privileges,  incidents,  and 
duties  in  all  respects  as  to  crimes  and  offences  as  hereinbefore 
in  this  section  provided,  for  which  purpose  a  commission  shall 
be  issued  by  the  Lieutenant-Governor  under  the  Great  Seal, 
as  was  heretofore  the  practice. 


Commence-         (7)  The  several  sittinors  shall  comiiience  at  the  time  pre- 

mentof  sit-  \   ^  ^,  ^ 

tings  of  Trial  scribed  therefor,  and  continue  as  long  as  may  be  neceasary  for 
the  despatch  of  business.  If  it  should  happen  from  any  un- 
avoidable cause  that  the  Court  should  not  be  opened  on  the 
day  appointed  therefor,  the  same  may  be  done  on  the  follow- 
ing day,  unless  it  be  a  day  of  public  rest,  then  on  the  next 
succeeding  day ;  but  all  proceedings  shall  be  as  of  the  first 
day,  and  relate  thereto.  All  parties,  witnesses,  jurors,  and 
other  mhiisters  of  the  law,  shall  attend  and  be  bound  by  the 
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same  penalties  in  all  respects  as  if  the  Court  had  been  opened  ^  ^^stT'^' 
at  the  proper  time. 

(8)  When  it  maybe  necessary  to  finish  the  business,  the ^^^^""'•"^• 
presiding  Judge  may  adjourn  any  such  sitting  to  a  future  day, 

and  though,  in  case  of  a  special  Court,  the  time  limited  by 
the  Commission  expire. 

(9)  All  parties,  ministei-s  of  the  law,  jurors  and  witnesses  Attendwice  of 
summoned,  shall,  if  required  by  the  presiding  Judge  at  the  ^^o^'jy"®*^ 
time  of  the  adjournment,  attend  such  adjourned  Court ;  or 

new  Juries  may  be  drawn  and  summoned  to  attend,  and  be 
charged  with  the  like  pains  and  penalties  for  any  misde- 
meanor or  default  at  such  adjourned  Court  as  at  the  first 
Court,  but  no  witness  in  a  civil  cause  shall  be  liable  to  any 
proceeding  for,  non-attendance,  unless  duly  served  with  a 
subpc^na  to  attend  such  adjourned  Court,  and  his  expenses  be 
paid  or  tendered.  No  new  cause  shall  be  entered  for  trial  at 
such  adjourned  Court. 

(10)  At  all  sittings  hereinbefore  "mentioned  separate  lists  Trial  listH. 
shall  te  made  for  the  jury  and  non-jurj^  causes ;  and  the  jury 
causes  shall  be  first  disposed  of,  unless  where  the  Judge  shall 

see  fit  for  some  special  reason  to  direct  otherwise. 

(11)  The  Judges  of  the  Court  of  Appeal  may,  in  addition  Power  to 
to  other  duties  as  Judges  of  such  Court,  preside  over  Courts  Court  of  Ap- 
of  Assize  and  Ni.si  Prius,  Oyer  and  Terminer  and  General  Mai  Courts. 
Gaol  Delivery,  and  hold  sittings  of  the  Trial  Division  for  the 

trial  of  the  several  causes,  matters  and  issues,  and  criminal 
matters  or  proceedings ;  and  every  such  Judge,  in  the  exercise 
of  such  duties,  shall  have  the  same  rights,  powers  and  privi- 
leges as  a  Judge  of  the  Trial  Division  presiding  at  such  Court 
or  sitting. 

BARRISTERS,   OFFICERS   OF   COURT,   ETC. 

10.  All  of  His  Majesty's  Counsel  and  Barristers  of   the  g^^^^^^^f ^^^^ 
outer  Bar  of  the  Supreme  Court  shall  be  members  of  the  Bar  Barristers, 
of  the  Court,  retaining  all  existing  rank,  precedence,  powers, 

rights,  privileges  and  immunities. 

1 1 .  All  Attorneys  on  the  roll  of  the  Supreme  Court  shall  Attom^'s-at- 
be  solicitors  and  officers  of  the  Court,  and  shall  retain  the^^- 
same  precedence,  powers,  rights,  privileges  and  immunities  and 
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be  subject  to  the  same  summary  procedure  in  cases  of  miscon- 
duct as  heretofore.  All  Commissioners  for  taking  affidavits 
to  be  read  in  the  Supreme  Court,  and  all  other  Commissioners 
of  the  Court,  not  herein  otherwise  mentioned,  are  hereby 
continued  in  office  and  shall  have  the  like  powers  and  jurisdic- 
tion respecting  the  Court  hereby  created  as  they  heretofore 
have  had. 

1 2.  The  common  gaols  of  the  respective  counties  shall  be 
the  prisons  of  the  Court,  except  when  in  due  course  of  law 
any  offender  shall  be  sentenced  to  a  penitentiary. 

1!{.  All  Sheriffs,  Deputy  Sheriiffs  and  Constables  shall  be 
officers  of  the  Court,  and  shall  aid,  assist  and  obey  the  Court 
in  the  exercise  of  its  jurisdiction  whenever  required  to  do  so. 

14.  Any  contempt  of  the  Court  or  of  any  of  the  Judges 
thereof  shall  be  punishable  in  the  like  manner  as  the  same 
has  heretofore  been  punishable  by  the  Supreme  Court  or  a 
Judge  thereof. 

15.  All  existing  laws,  stjitutes  or  customs  relating  to 
the  following  matters,  namely:  The  appointment  of  King's 
Counsel,  the  admission  of  Barristers  and  Attorneys,  (Jommis- 
si(mers  for  taking  affidavits  to  be  read  in  the  Supreme  Court, 
the  Law  Libraries  at  Frederic  ton  and  Saint  John,  the  taking 
out  of  practicing  certificates,  the  Clerk  of  the  Pleas,  the  assist- 
ant and  deputy,  the  Reporter  of  the  Supreme  Court,  the 
Reporter  of  the  Supreme  Court  in  E(|uity,  the  Usher  and 
Messenger  of  the  Supreme  Court,  Stenographers,  T^w  Stamps, 
the  arrest,  imprisonment  and  examination  of  debtors,  abscond- 
ing debtors,  controverted  elections,  foreign  judgments,  wit- 
nesses and  evidence,  juries,  the  (pialification  of  Judges  of  the 
Supreme  Coui-t,  memorials  and  executions..  Notaries  Public, 
the  winding-up  of  companies,  and  all  existing  laws  or  statutes 
either  of  the  Parliament  of  Canada,  or  of  the  Legislative 
Assembly  of  this  Province,  by  the  provisions  of  which  any 
duty,  power,  jurisdiction  or  authority  is  conferred  upon  or 
which  in  any  manner  relate  to  the  Supreme  Court,  the 
Supreme  Court  in  Equity,  or  any  Judge  thereof,  shall  be  con- 
strued as  if  the  same  had  been  enacted  with  special  reference 
t0  the  Court  hereby  created  or  the  Judges  thereof,  and  as 
though  the  words  'Supreme  Court  of  »Iudicature"  were 
inserted  in  lieu  of  the  words  "Supreme  Court"  or  "Supreme 
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Court  in  Equity,"  as  the  case  may  be,  in  any  of  the  said  Acts,  *  ^^stT^^*' 
laws  or  statutes.  Where  in  any  of  the  said  Acts,  laws  or 
statutes  reference  is  made  to  any  act,  duty,  power,  jurisdicticm 
or  authority  in  respect  to  Circuit  Courts  such  Acts,  laws  or 
statutes  shall  be  read  and  construed  as  if  such  reference  had 
been  in  respect  to  .the  Trial  Courts  or  sittings  of  Court  of  the 
Trial  division  mentioned  in  this  Act. 

JURISDICTION  OF  THE   COURT. 

I  ft.     The  Court  shall  administer  the  common  and  statute  Common  and 

law  of   this  Province  and  of  the  Dominion  of  Canada,  and  be  adminis- 
tered. 
such  of  the  statute  law  of  the  United  Kingdom  as  is  in  force 

herein  as  it  now  is  until  the  same  shall  be  repealed,  altered  or 

amended  by  competent  legislative  authority. 

1 T.     In  any  cause  or  matter  pending  before  the  Court  of  power  of 
Appeal   any  direction  incidental  thereto,  not  involving  the  in*&mrt  of ^ 
decision  of  the  appeal  may  be  given  by  a  single  Judge  of  the  rj,  ^,  1873,8. 
Court  of  Appeal,  and  a  single  Judge  of  the  Court  of  Appeal  fl^,^.  fi,^ 
may  at  any  time  during  vacation  make  an  interim  order  to  ^^* 
prevent  prejudice  to  the  claims  of  any  parties  pending  an 
appeal  as  he  may  think  fit ;  but  every  such  oi*der  made  by  a 
single  Judge  may  be  confirmed,  discharged  or  varied  by  the 
Court  of  Appeal. 

1 8.  The  Judges  of  the  Court  residing  in  Saint  John  shall,  chamber 

»  ®  sittingB  in 

in  rotation  or  otherwise,  as  they  may  agree  among  them- Saint  John. 

fCf  R.  S  O 

selves,  sit  each  day,  except  in  vacation,  in  Chambers  at  the  1897.  c.  si.  e.* 
City  of  Saint  John,  from  the  hour  of  eleven  o'clock  in  the 
forenoon  to  one  o'clock  in  the  afternoon,  and  such  other  hours 
as  may  be  necessary  for  the  despatch  of  business,  and  there 
transact  any  such  business  as  may  be  transacted  by  a  single 
Judge  out  of  Court,  subject  to  the  right  of  appeal  as  provided 
in  this  Act,  and  the  Rules  from  time  to  time  in  force. 

19.  The  several  jurisdictions  vested  in  the  Court  shall  not  Exercise  of  " 
be  exercised  except  in  the  name  of  the  Supreme  Court  of  name  of  Court. 
Judicature,  save  as  otherwise  in  this  Act  or  Rules  provided. 

20.  The  jurisdiction  of  the  Court  shall  be  exercised  (so  Rules  as  to] 
far  as  regards  procedure  and  practice)  in  the  manner  provided  jurisdiction, 
by  this  Act,  and  the  Rules  herewith,  or  by  Rules  and  Orders  f^23fR^s.^o^ 
of  Court,  to  be  made  pursuant  to  this  Act;  and  where  noj^**'*^^'^ 
special  provision  is  contained  in  this  Act,  or  in  any  such  Rules 
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c.  37.  "  or  Orders  with  reference  thereto,  it  shall  be  exercised  as  nearly 
as  may  be  in  the  same  manner  as  the  same  might  have  been 
exercised  prior  to  the  commencement  of  this  Act. 

Dociarationas      J{l.     The  Court  shall    have    jurisdiction  to  entertain  an 

to  validly  of  ^  «' 

f^Ti^oe  action  at  the  instance  of  either  the  Attorney-General  for  the 
[R  s.  o.  1897.  Dominion,  or  the  Attorney-General  of  this  Province,  for  a 
declaration  as  to  tlie  validity  ot  any  statute,  or  any  provision 
in  any  statute  of  this  legislature,  though  no  further  relief 
should  be  praj^ed  or  sought ;  and  the  action  shall  be  deemed 
sufficiently  constituted  if  the  two  officers  aforesaid  are  parties 
thereto.  A  judgment  in  the  action  shall  be  appealable  like 
other  judgments  of  the  said  Court. 

bu8i"°*^  542. — (I)   In  all  actions,   causes,   matters  and  prdceedings 

[Of.  J.  A.  1873,  whatsoever,  which  shall  have  been  heard,  and  in  which  judg- 
ment shall  not  have  been  given,  or,  having  been  given,  shall 
not  have  been  signed,  drawn  up,  passed,  entered,  or  otherwise 
perfected,  at  the  time  appointed  for  the  commencement  of  this 
Act,  such  judgment,  decree,  rule  or  order  may  be  given  or 
made,  signed,  drawn  up,  passed,  entered  or  perfected  respec- 
tively, after  the  commencement  of  this  Act,  and  by  the 
Judges  and  officers  to  be  appointed  or  continued  hereunder, 
and  generally  in  the  same  manner  in  all  respects  as  if  this 
Act  had  not  passed  ;  and  the  same  shall  take  effect,  to  all  in- 
tents and  pui'poses,  as  if  the  same  had  been  duly  perfected 
before  the  commencement  of  this  Act. 

(2)  Every  judgment,  decree,  rule  or  order  of  the  Supreme 
Court,  whether  at  law  or  in  equity,  which  shall  have  been 
duly  perfected  at  any  time  before  the  commencement  of  this 
Act,  may  be  executed  and  enforced,  and,  if  necessary,  amended 
or  discharged  by  the  Court,  in  the  same  manner  as  if  it  had 
been  a  judgment,  decree,  rule  or  order  of  the  Court  made 
after  the  coming  into  force  of  this  Act. 

(3)  Save  as  in  this  section  it  is  otherwise  provided, 
all  causes,  actions  and  proceedings  whatsoever,  pending  in 
the  Supreme  Court,  or  the  Supreme  Court  in  Eiquity,  at 
the  commencement  of  this  Act,  shall  be  continued  and  con- 
cluded I  in  and  before  the  Court  by  this  Act  created,  and  the 
Judges  and  officers  thereof,  in  accordance  with  the  practice 
and  procedure  in  force  at  the  commencement  of  this  Act, 
unless  it  is  impracticable  to  carry  on  the  same  except  under 
the  provisions  of  this  Act  and  Rules  herewith,  and  the  said 
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Court /and  the  Judges  and  oflBcers  thereof  shall  have  the  ^  cTk  ^'* 
same  jurisdiction  and  authority  for  so  continuing,  concluding 
and  also  for  enforcing  the  same  as  if  this  Act  hsA  not  been 
passed.  Motions,  applications  and  appeals  in  connection  with 
such  pending  causes,  actions  and  proceedings  which  would 
have  been  made  to  the  Supreme  Court  e^i  banc  shall  be  made 
to  the  Court  of  Appeal,  which  shall  have  the  same  power  and 
jurisdiction  in  respect  thereof  as  the  Su£rgme  Court  en  banc 
would  have  had. 

RULES   OF   LAW. 

23.     In  every  civil  cause  or  matter   commenced   in   ^'^^^Jit^tobe 
Coui-t,  law  and  equity  shall  be  administered  therein  according  ^^}™2^Jj 
to  the  rules  following : 

(1)  If  any  plaintiff  or  petitioner  claims  to  be  entitled  toJ^J^^^^® 
any  equitable  estate  or  right,  or  to  relief  upon  any  equitable  Plaintiff: 
gi'ound  against  any  deed,  instrument,  or  contract,  or  against  n^  R.  s.  5.* 
any  right,  title  or  claim  whatsoever,  asserted  by  any  defend- d)  J- 

ant  or  respondent  in  such  cause  or  matter,  'or  to  any  relief 
founded  on  a  legal  right  which  heretofore  could  only  have 
been  given  by  a  Court  of  Equity,  the  Court  and  every  Judge 
thereof  shall  give  to  such  plaintiff  or  petitioner  such  and  the 
same  relief  as  ought  to  have  been  given  by  the  Supreme 
Court  in  Equity  in  a  suit  or  proceeding  for  the  same  or  the 
like  purposes  properly  instituted  before  the  commencement  of 
this  Act. 

(2)  Subject  to  appeal  as  in  other  cases,  the  Court  shall  have  Relief  »«aindt 
power  to  i-elieve  against  all  penalties  and  forfeitures,  and  in  fR.  s.  o.  i897,  c. 
granting  such  relief  to  impose  such  terms  as  to  costs,  expenses, 
damages,  compensation,  and  all  other  matters,  as  the  Court 

thinks  fit. 

(3)  If  any  defendant  claims  to  be  entitled  to  any  equitable  Equitable 

•    1  1  •    n  ^  derences. 

estate  or  right,  or  to  relief  upon  any  equitable  ground  against  rj.  a.  i873.  8.24 
any  deed,  instrument  or  contract,  or  against  any  right,  title  isw,  c.  51, «.  ej. 
or  claim  asserted  by  any  plaintiff  or  petitioner  in  such  cause 
or  matter,  or  alleges  any  ground  of  equitable  defence  to  any 
claiijf  of  the  plaintiff  or  petitioner  in  such  cause  or  matter, 
the  Court  and  every  Judge  thereof  shall  give  to  every  equit- 
able estate,  right  or  ground  of  relief  so  claimed,  and  to  every 
equitable  defence  so  alleged,  such  and  the  same  effect  by  way 
of  defence  against  the  claim  of  such  plaintiff  or  petitioner  as 
the  Supreme  Court  in  Equity  ought  to  have  given  if  the 
same   or  the  like   matters   had  been  relied  oil  by  way  of 
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^    0^37.    '*  defence  in  any  suit  or  proceeding  instituted  in  the  Court  of 
^  Equity  for  the  same  or  the  like  purposes  before  the  commence- 
ment of  this  Act. 

SffendaSts.  (^)  The  Court  and  every  Judge  thereof  shall  also  have 
Is)- R^i^^^^P^^^^  ^  grant  to  any  defendant,  in  respect  of  any  equitable 
mi7,  C.51.  8. 67  estate  or  right,  or  other  matter  of  equity,  and  also  in  respect 
of  any  legal  estate,  right  or  title  claimed  or  asserted  by  him, 
all  such  relief  against  any  plaintiff  or  petitioner  as  such 
defendant  shall  have  properly  claimed  by  his  pleading,  and 
as  the  said  Court,  or  any  Judge  thereof,  might  have  granted 
in  any  suit  instituted  for  that  purpose  by  the  same  defend- 
ant against  the  same  plaintiff  or  petitioner ;  and  also  all  such 
relief  relating  to  or  connected  with  the  original  subject  of  the 
cause  or  matter,  and  in  like  manner  claimed  against  any  other 
person,  whether  already  a  party  to  the  same  cause  or  matter, 
or  not,  who  shall  have  been  duly  served  with  notice  in  writing 
of  such  claim  pursuant  to  any  rule  of  Court,  or  any  order  of 
the  Court,  that  might  properly  have  been  granted  against  such 
person  if  he  had  been  made  a  defendant  to  a  cause  duly  insti- 
tuted by  the  same  defendant  for  the  like  purpose ;  and  every 
person  served  with  any  such  notice  shall  thenceforth  be 
deemed  a  party  to  such  cause  or  matter,  with  the  same  rights 
in  respect  of  his  defence  against  such  claim  as  if  he  had  been 
duly  sued  in  the  ordinary  way  by  such  defendant. 

noUceo?equft>     (^)  '^^  Court  and  every  Judge  thereof  shall  recognize  and 
r?  a'w^     take  notice  of  all  equitable  estates,  titles  and  rights,  and  all 
ilw^  M^'  67  ^q^^l^'®  duties  and  liabilities  appearing  incidentally  in  the 
(8)].*       '        course  of  any  cause  or  matter,  in  the  same  manner  in  which 
the  Supreme  Court  in  Eiquity  would  have  recognized   and 
taken  notice  of  the  same  in  any  suit  or  proceeding  duly  insti- 
tuted therein  before  the  commencement  of  this  Act. 

pr^BedFttS^*  (^)  ^^  cause  or  proceeding,  at  any  time  pending  in  the 
Ij.A^i|7^8.24Court,  shall  be  restrained  by  prohibition  or  injunction,  but 
18W.  c.  51,  8. 67  every  matter  of  equity  on  which  an  injunction  against  the 
prosecution  of  any  such  cause  or  proceeding  might  have  been 
obtained  if  this  Act  had  not  passed,  either  uncondition- 
ally or  on  any  terms  or  conditions,  may  be  relied  on  by  way  of 
defence  thereto.  Provided  always,  that  nothing  in  this  Act 
contained  shall  disable  the  Court  from  directing  a  stay  of  pro- 
ceedings in  any  cause  or  matter  pending  before  it,  if  it  shall 
see  fit ;  and  any  person,  whether  a  party  or  not  to  any  such 
cause  or  matter,  who  would  have  been  entitled,  if  this  Act  had 
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not  passed,  to  apply  to  any  Court  to  restrain  the  prosecution  ^    cTar:    " 


thereof,  or  who  may  be  entitled  to  enforce,  by  attachment  or 
otherwise,  any  judgment,  decree,  rule  or  order,  contrary  to 
which  all  or  any  part  of  the  proceedings  in  such  cause  or 
matter  may  have  been  taken,  shall  be  at  liberty  to  apply  to 
the  Court  by  motion  in  a  summary  way,  for  a  stay  of  proceed- 
ings in  such  cause  or  matter  either  generally  or  so  far  as  may 
be  necesvsary  for  the  purposes  of  justice ;  and  th^  Court  shall 
thereupon  make  such  order  as  shall  be  just. 

(7)  Subject  to  the  aforesaid  provisions  forgiving  effect  to  Legal  and 
equitable  rights  and  other  matters  of  equity  in  manner  afore-  rights  tcfbe 
said,  and  to  the  other  express  provisions  of  this  Act,  the  Court  u^a.  i873  k. 
and  every  Judge  thereof  shall  recognize  and  give  effect  to  allig^^^j.^i      * 
legal  claims  and  demands,  and  all  estates,  titles,  rights,  duties,  '**  ^^  ^^*^  ^ 
obligations  and  liabilities   existing  by  the   conmion   law   or 
created  by  any  statute,  in  the  same  manner  as  the  same  would 

have  l)een  recognized  and  given  effect  to,  if  this  Act  had  not 
passed,  by  the  Supreme  Court,  either  at  law  or  in  equity. 

(8)  The  Court  in  the   exercise  of   the   iurisdiction  vested  iMuitipUcity of 

,.,,..1.  ./  Ti/.         proceedinfifK  to 

therein  by  this  Act  m  every  cause  or  matter  pending  before  be  avoided, 
said  Court  shall  have  power  to  erant,  and  shall  grant,  either  mination  of 

^  &  '  .   .  matters  In  con- 

absolutely  or  on  such  reasonable  terms  and  conditions  as  to  troverey. 

the  said  Court  shall  seem  just,  all  such  remedies  whatsoever.  24"(7);  r.  s.  o. 

*  1897  c.  51 

as  any  of  the  parties  thereto  may  appear  to  be  entitled  to  in  s.  67  (i'2)  ].' 
respect  of  any  and  every  legal  or  equitable  claim  properly 
brought  forward  by  them  respectively  in  such  cause  or  matter; 
so  that  as  far  as  possible  all  matters  so  in  controversy  between 
the  said  parties  respectively,  may  be  completely  and  finally 
determined,  and  all  multiplicity  of  legal  proceedings  concern- 
ing any  of  such  matters  avoided.  RuieH  of  Law 

upon  certain 

24. — (1)  No  claim  of  a  cestui  qui  tritst  atjainst  his  trustee  statute  of 

,     ,  ,  .  «  Limitations 

tor  any  prop»erty  held  on  an  express  trust,  or  in  respect  of  any  not  to  apply  to 

breach  of  such  trust,  shall  l^e  held  to  be  barred  by  any  statute  rj.  a.  i873.  s. 

of  limitations.  i8»7,  c.  5i, 

8. 58  a)]. 

(2)  An  estate  for  life  without  impeachment  of  waste  shall  Equitable 
not  confer  or  be  deemed  to  have  conferred  upon  the  tenant  for  ^^^^igys  ^ 
life,  any  legal  right  to  commit  waste  of  the  description  known  j|^*  jj^j  '^'  ^* 
as  equitable  waste,  unless  an  intention  to  confer  such  right  **•  ^  *'^*  ^ 
shall  expressly  appear  by  the  instrument  creating  such  estate. 


(3)  There  shall  not,  after  the  commencement  of  this  Act,  be  f'}^^^^ 

5(4)*;  R. 
897.  c.  51 
.  5i  (3)  I 


fj.  A.  1873,  8. 

.any  merger  bj^  operation  of  law  only  of  any  evstate,  the  bene-^^^^-'^-^- 
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*  ^^37^'^'  ficial  interest  in  which  would  not  be  deemed  to  be  merged  or 
extinguished  in  equity. 

Action  for  (4)  A  mortgagor  entitled  for  the  time  being  to  the  posses- 

pofiBcesion  of,"^  .  -,  ,  . 

land  by  mort-  gion  or  receipt  of  rents  and  profits  of  anv  land,  as  to  which  no 
[Cf.  J.  A.  1873,  notice  of  his  intention  to  take  possession  or  to  enter  into  the 
R.  8.  o.'  1897,    receipt  of  the  rents  and  profits  thereof  shall  have  been  given 

c.  61.^.68(4)].   ,         T  .  C  U  • 

by  the  mortgagee  may  sue  tor  such  possession,  or  sue  or 
distrain  for  the  recovery  of  such  rents  or  profits,  or  to  prevent 
or  to  recover  damages  in  respect  of  any  trespass  or  other  wrong 
relative  thereto  in  his  own  name  only,  unless  the  cause  of 
action  arises  upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person,  and  in  that  case  he  may  sue  or 
distrain  jointly  with  such  other  person. 

Ae«ifirninent  (5j  Any  absolute  assignment  by  writing  under  the  hand 
choees  in  of  the  assignor  (not  purporting  to  be  by  way  of  charge  only) 
[Cf.  J.  A.  1873,  of  any  debt  or  other  legal  chose  in  action,  of  which  express 
R.  s.  a  1897,  notice  in  writing  shall  have  been  given  to  the  debtor,  trustee 
(6)J.'  '  'or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in  action,  shall 
be  and  be  deemed  to  have  been  effectual  in  law  (subject  to 
all  equities  which  would  have  been  entitled  to  priority  over 
the  right  of  the  avssignee  if  this  Act  had  not  paased)  to  pass 
and  transfer  the  legal  right  to  such  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  all  legal  and  other  remedies 
for  the  same,  and  the  power  to  give  a  good  discharge  for  the 
same,  without  the  concurrence  of  the  assignor ;  provided 
always,  that  if  the  debtor,  trustee,  or  other  person  liable  in 
respect  of  such  debt  or  chose  in  action,  shall  have  had  notice 
that  such  assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  shall  be  entitled,  if 
he  tliink  tit,  to  call  upon  the  several  persons  making  claim 
thereto  to  interplead  concerning  the  same ;  or  he  may,  if  he 
think  fit,  pay  the  same  into  the  Court  upon  obtaining  a 
Judge's  order  therefor  to  abide  the  determination  of  the 
Court  in  respect  thereof. 

stipulations  (^)  Stipulations  in  contracts  as  to  time  or  otherwise,  which 
eesen^  of  con-  would  uot  before  the  commencement  of  this  Act  have  been 
rj*A  1873  6  deemed  to  be  or  to  have  become  of  the  essence  of  such  con- 
i^^^c.M,^'^'  tracts  in  a  Coui-t  of  Equity,  shall  receive  in  the  Court  the 
8. 58  (7)  J.  same  construction  and  eflect  as  they  would  heretofore  have 

received  in  Equity. 
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(7)  In  questions  relating  to  the  custody  and  education  of  ^  ^^37^'^** 
infante,  the  rules  of  equity  shall  prevail.  infantR. 

[J.  A.  1873,  8. 

(8)  Generally,  in  all  matters  not  hereinbefore  particularly  lUi,  c.  sti 
mentioned,  in  which  there  is  any  conflict  or  variance  between  conflict 
the  rules  of  equity  and  the  rules  of  the  common  law  with ^deq®nit^7 
reference  to  the  same  matter,  the  rules  of  equity  shall  prevail.  S«*<n) -^^sV 

1897,  c!  61, 
8.68(13)]. 


(9)  In  the  administration  by  the  Court  of  the  assets  of  any  ^^^ 


in 


person  who  may  die  after  the  commencement  of  this  Act,  and  t^™^of*5^'t8 
whose  estate  may  prove  to  be  insufficient  for  the  payment  inj^^or^***^ 
full  of  his  debte  and  liabilities,  the  same  rules  shall  prevail  [,f {of*  ^'  ^^^* 
and  be  observed  as  to  the  respective  rights  of  secured  and 
unsecured  creditors,  and  as  to  debts  and  liabilities  provable, 
and  as  to  the  valuation  of  annuities  and  future  and  contin- 
gent liabilities  respectively,  as  may  be  in  force  for  the  time 
being  in  England  under  the  Law  of  Bankruptcy  with  respect 
to  the  estates  of  persons  adjudged  bankrupt ;  and  all  persons 
who  in  any  such  case  would  be  entitled  to  prove  for  and 
receive  dividends  out  of  the  estate  of  any  such  deceased  per- 
son, may  come  in  under  the  decree  or  order  for  the  adminis- 
tration of  such  estate,  and  make  such  claims  against  the  same 
as  they  may  respectively  be  entitled  to  by  virtue  of  this  Act. 

J85.     The  several  rules  of  law  enacted  and  declared  by  this  Rules  of  law 
Act  shall  be  in  force  and  receive  effect  in  all  Courte  in  NewcourtK. 
Brunswick,  so  far  as  the  matters  to  which  such  rules  relate  ^i':r.^|^V* 
shall  be  respectively  cognizable  by  such  Courts.  .c.o  ,?. 

ABOLITION   OF  TERMS,   ETC. 

/86.     The  legal  year  shall  not  be  divided  into  Terms  so  far  Aboution  of 
as  relates  to  the  administration  of  justice ;   and  there  shall  fc^j*\^  1573^ 
not  be  Terms  applicable  to  any  sitting  or  business  of  the  Court  Js^'c^ifsSi), 
or  of  any  Commissioners  of  Assize ;  but  in  all  cases  in  which, 
under  the  law  existing  at  the  commencement  of  this  Act,  the 
Terms  into  which  the  legal  year  is  divided  are  used  as  a 
measure  for  determining  the  time  at  or  within  which  any  act 
is  required  to  be  done,  the  same  may  continue  to  be  referred 
to  for  the  same  or  the  like  purpose,  unless  and  until  provision 
is  otherwise  made  by  any  lawful  authority.     Subject  to  rules 
of  Court,  the  Court  and  the  Jud^res  thereof,  or  any  such  Com-  ^ourt  and 

^  \  "^  Judges  to 

missioner  as  aforesaid,  shall  have  power  to  sit  and  act  at  an v  transact 

*  1^  ^   busincHs  at 

time  and  place  for  the  transaction  of  any  part  of  the  busi-  ^"y  time, 
ness  of  the  Court,  or  of  such  Judges  or  Commissioners,  or  for 
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^  ^i^'sT^^^^  the  discharge  of  any  duty  which  by  any  statute,  or  otherwise, 
Return  days,  is  required  to  be  discharged.  The  first  Tuesday  appointed  for 
the  holding  of  sessions  of  tlie  Court  of  Appeal,  and  the  three 
Saturdays  thereafter,  shall  be  days  for  the  teste  and  retrurn 
of  all  writs  and  processes  required  to  be  tested  or  made  re- 
turnable at  any  pai-ticular  time  in  session. 

TRIAL    AXD   PROCEDURE. 

ActioiiHof  «JT.     In   actions  of    libel,  slander,   criminal   conversation, 

libel,  etc.,  to  '  ' 

berried  by  seduction,  malicious  arrest,  malicious  prosecution  and  false 
[Cf.c.s.i9(B,  imprisonment,  all  issues  and  (|uestions  of  fact  which  might 
R.  J?,  a  ij»7,e.' heretofore  have  been  tried  by  a  jury,  shall  be  tried  by  a  jury, 

61, 8.102;  0. 36,  ..  ^JJ'^  ^  J        J       J* 

r.  2,<E)j.  unless  the  parties  in  person  or  by  their  solicitors  or  counsel 

waive  such  trial. 

withTn*'"^''''***  28.  Subject  U)  rules  of  Court,  all  causes,  matters  and 
furilditrtion  of  issues  ovcr  the  subject  of  which,  prior  to  the  commencement 
Equity*"  ^^  this  Act,  the  Supreme  Court  in  Ecjuity  had  exclusive 
[e)'-^^o^'  jurisdiction,  shall  be  tried  without  a  jury  unless  othei-wise 
iraf'  ^ '  ^^'  **'     ordered  by  the  Judge  before  whom  the  same  is  to  be  tried. 

^thtrcauMCH  ^9. — (1)  Subject  to  rules  of  Court,  a}l  causes  and  issues 
Judge  without  other   than   aforesaid,    and    the   assessment    or    inciuiry    of 

a  jury  unless  '  . 

iy^rt'^^'^^^  damages,  may,  and  (subject  to  the  provisions  of  section  30) 
[Cf,  c.  s.  i9a3,  in  the  absence  of  such  notice  as  is  in  sub-section  2  of  this 

Clll,  8.  160(3),  ^.  .  ,,,,,,  1.1  1 

(a  (51:  R.S.O.  section  mentioned,   shall  t)e   heard,  tried  and  assessed  bv  a 

1897,  c.  51,  SH. 

105.106,107(2)].  Judge  without  a  jury. 

(2)  If  any  of  the  parties  desires  the  issues  of  fact  to  be 
tried  or  damages  to  be  assessed  or  enquired  of  by  a  jury,  he 
shall,  at  least  ten  days  before  the  sittings  or  Court  at  which 
the  action  is  to  be  tried,  or  within  such  other  time  as  may  be 
ordered  by  the  Court  or  a  Judge,  serve  on  the  opposite  party 
a  notice  in  writing  to  the  etfect  following,  that  is  to  say : — 
Notice  to        "  The  plaintiff*  (or  one  or  more  of  them,  or  the  defendant,  or 

opposite  party.  /•     i 

one  or  more  of  them,  as  the  e<tse  m/uj  he)  requires  that  the 
issues  in  this  cause  be  tried  (or  the  damages  assessed)  by  a 
jury,"  and  a  copy  of  the  notice  shall  be  atta^ched  to  the 
record  or  copy  of  the  pleadings  in  the  action  for  the  use  of 
the  Judge. 

Notice  to  (3)  He  shall  also  serve  a  like  notice  on  the  Sheriff  at  least 

SheriiT.  ^ 

ten  days  before  such  sittings  or  Court,  and  it  shall  also  be  the 
duty  of  the  plaintiff's  solicitor  in  any  of  the  actions  mentioned 
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in  section  27  to  give  notice  to  the  Sheriff  at  least  ten  days  ^  ^Tki.    " 
before  the  sittings  or  Court  for  which  he  has  given  the  notice 
of   trial  of  such  action,  informing  the  Sheriff   that  it  is  his 
intention  to  bring  such  action  to  trial  at  the  sittings  or  Court 
for  which  such  notice  of  trial  has  been  given. 

(4)  The  parties  prcvsent  at  the  trial  may  consent  that  the  consent  to 

•  .   .  .  ,     ,,  1  .1  V    ,  .1         -  trial  without 

notice  requiring  a  jurj'  shall  be  waived,  and  the  case  tried  and  J"ry. 
damages  assessed  by  the  Judge,  and  may  endorse  a  memoran- 
dum of  such  consent  upon  the  record,   and   thereuixni    the 
Judge  may  try  the  issues  or  assess  the  damages  without  a  jury.  x 

30.  Notwithstandintr    anythint^  in   the   next    preceding:  Tnai  by  jury 

'^  *  f»  A  ^  by  direction  of 

section  contained,  the  Judge  presiding  at  the  trial  may,  in  his  J'^<^8e. 
discretion,  direct  that  the  action  or  issues  shall  be   tried  or  ie)!  c.  s.  1903; 
tlie  damages  assessed  by  a  jury;  and  upon  application  to  the  s. o.  1897,  c'.  5ii 
Court  in  which  the  action  is  pending,  or  to  a  Judge  thereof, 
by  an  order  made  before  the  trial,  or  by  the  direction  of  the 
Judge  presiding  at  the   trial,  the  issues  may  be  tried   and 
damages  assessed  without  a  jury. 

VERDICT. 

3 1 .  Upon  a  trial  bj^  a  jury,  where  the  Court  or  the  pre-  Court  may 
siding  Judge  otherwise  directs,  it  shall  not  be  lawful  for  the  give  special 
jury  to  give  a  general  verdict,  and  it  shall  be  the  duty  of  the  (c.  s.  1903.  o. 
jury  to  give  a  special  verdict  if  the  Court  or  presiding  Judge  o.  1897,  c.  si'/h; 
so  directs ;  and  unless  the  Court  or  the  presiding  Judge  other- 
wise directs,  the  jury  may  give  either  a  general  or  a  special 

verdict ;  but  this  section  shall  not  apply  to  actions  of  libel.       Hbei.^****  ^''  ^ 

32.  Upon  a  trial  by  iurv,  in  any  case  except  an  action  for  i"  certain 

-.,-,,  .      .  •'    »»      -  ./  r  cases  jury 

libel,  slander,  criminal  conversation,  seduction,  malicious  arrest,  "^*y  ?«  , 

/  ,  '  '  *  '  directed  to 

malicious    prosecution   or   false     imprisonment,   the    Judge, '^"''^^9''^^ 
instead  of  directing  the  jury  to  give  either  a  general  or  special  which'rhe^  ^ 
verdict,  may  direct  the  jury  to  answer  any  questions  of  fact  g^^^^^^*}^^/^^ 
stated  to  them  by  the  Judge  for  the  purpose ;  and  in  such  case  '^'{•,,^';  ^m^' 
the  jury  shall  answer  vsuch  questions,  and  shall  not  give  any  ^*^- ^.  i887,  c.  51, 
verdict,  and  on  the  findings  of  the  jury  upon  the  questions 
which  they  answer,  the  Judge  shall  enter  a  verdict,  and  the 
verdict  so  entered  shall  be  as  effectual  as  if  the  same  had  l)een 
the  verdict  of   the  jury,  and  on  the  trial  of  any  such  case, 
counsel  may  require  the  Judge  presiding  to  submit  to  the  jury  submiHsion  of 
any  pertinent  or  relevant  question  raised  by  any  of  the  issues ]ujt  at" 
or  necessary  to  be  answered  by  the  jury  in  order  to  a  complete  counsel. 
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^  ^^stT^'"  determination  of  all  matters  involved  in  the  case,  and  in  the 
event  of  any  presiding  Judge  refusing  to  put  to  the  jury  any 
such  question  as  aforesaid,  required  by  counsel  to  be  so  sub- 
mitted, such  refusal  may  be  used  as  a  ground  for  a  new  trial. 

D^et  Of  33.— (1)  At  each  sitting  or  Court  the  Clerk  shall  make  up  a 

docket  of  jury  and  non-jury  cases,  entering  first  the  jury  cases, 
unless  the  presiding  Judge  otherwise  orders. 

payabfe  oi?^        (2)  In  the  case  of  non-jury  cases,  no  jury  fee  need  be  paid 
non.jurycases.  to  the  Clerk  of  the  Court  on  entrv. 

INTEREST. 

Interest  34,     Interest  shall  be  payable  in  all  cases  in  which  it  is 

payable  as  . 

heretofore.      ^qw  payable  by  law,  or  in  which  it  has  been  usual  for  a  lury 

[R.S.0.18»7,c  „  . 

51, 8. 113).        to  allow  it. 

when^aiiowed      35. — (1)  On  the  trial  of  any  issue,  or  any  assessment  of 
certain.  damages,  upon  any  debt  or  sum  certain,  payable  by  virtue 

c.  Ill,  k  180;  r!  of  a  w^ritten  instrument  at  a  certain  time,  interest  may  be 
8,'iii].    *  '    'allowed  to  the  plaintiff  from  the  time  when  the  debt  or  sum 
became  payable. 

(2)  If  such  debt  or  sum  be  payable  otherwise  than  by 
virtue  of  a  written  instrument  at  a  certain  time,  interest  may 
be  allowed  from  the  time  when  a  demand  of  payment  is  made 
in  writing,  informing  the  debtor  that  interest  will  bef  claimed 
from  the  date  of  the  demand. 

Interest  as  36.     In  actions  for  conversion  of  goods  or  for  trespass  de 

certain  bouis  uspon'tatiif,  the  jury,  or  the  Judije  when  the  case  is 

actions.  .,.,  .''*^.  .  ^.,  - 

[Cf.  c.  s.  1903.  tried  without  a  jury,  may  give   interest   m  the  nature  of 
s.o.'i8»7,c'.5i;  damages  over  and  above  the  value  of  the  goods  at  the  time 
of  the  conversion  or  seizure,  and   in  actions  on  policies  of 
insurance  may  give  interest  over  and  above  the  money  re- 
coverable thereon. 

Interest  on  3T.     Unless  it  is  Otherwise  ordered  by  the  Court,  a  verdict 

jndKments.  ,  ^  . 

[Cf.  c.  ?.  1903.  or  iudgment  shall  bear  interest  from  the  time  of  the  render- 
cm,  s.  i82;  R. .         «",  ,.  ,  -    ,        .   .       .,      .    ,  .         ,, 
s.  o.  1897,  C.51,  mg  oi  the  verdict  (or  of  the  giving  the  judgment,  <t8  the  case 

viay  be),  notwithstanding  that  the  entry  of  judgment  upon 

the  verdict,  or  upon  the  giving  of  the  judgment,  shall  have 

been  suspended  by  any  proceedings  in  the  action,  whether  in 

the  Court  in  which  the  action  is  pending  or  on  appeal. 
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MONEY  IN  CONTROL  OF  COURT.  «  ®l^i7^* 

0.  37. 


38.     Subject  to  the  provisions  of  the  next  following  sec-  SoSSfnnder' 
tion,  all  moneys  subject  to  the  control  of  the  Court  shall  be^urt?^^' 
paid  into  the  hands  of  such  person  or  body  corporate,  or  be{j^-^j^-^^.^^ 
invested  in  such  securities  as  any  Judge  shall  from  time  tOp^j/-^'^' 
time  direct;  and  all  increase  thereof  shall  be  added  to  the 
principal  and  distributed  therewith  to^  the  person  entitled  to 
the  same. 

39. — (1)  When  any  moneys  are,  during  the  pendency  of  Money  paid  in- 
any  suit  or  proceeding  in  the  Court,  ordered  or  decreed  to  be  depo«?tod  by 
paid  into  Court  or  to  any  officer  thereof,  to  be  subject  wholly  w?thReo©iver- 
or  in  part  to  the  further  order  or  decree  of  the  Court,  the  jcf.  o.  s.  1903, 
same,  or  so  much  thereof  as  may  be  subject  to  such  further  ^'  "^'  ***  '^^* 
order  or  decree,  shall  be  forthwith  paid  to  the  Registrar,  and 
all  such  moneys  so  received  by  the  Registrar.,  whether  from 
such  other  officer  to  whom  the  same  may  be  paid  in  the  first 
instance,  or  otherwise,  shall  be  by  him  forthwith  deposited 
with  the  Receiver-General  of  the  Province,  who  shall  give  a 
receipt  therefor,  to  be  filed  by  the  Registrar. 

(2)  The  Receiver-General  shall  hold  all  moneys  received  by  Payment  out 
him  under  the  provisions  of  this  section  subject  to  the  order  order  of 

or  decree  of  the  Court,  and  no  moneys  so  received  by  him 
shall  be  drawn  out  except  by  the  order  of  a  Judge  of  the 
Court,  signed  by  the  Registrar  and  countersigned  by  such 
Judge,  and  no  such  order  shall  be  made  unleas  it  is  first 
certified  to  the  Judge  by  the  Registrar  that  such  money  has 
been  duly  deposited  with  the  Receiver-General,  and  payment 
of  all  such  moneys  by  the  Receiver-General  shall  be  by  war- 
rant in  the  usual  manner ;  provided,  however,  that  nothing  proviso, 
in  this  sub-section  contained  shall  be  taken  to  conflict  with  or 
override  any  provisions  in  Order  XXII.  of  the  Rules  herewith, 
or  in  the  Regulations  in  Appendix  M.  of  said  Rules,  but  effect 
shall  be  given  to  the  provisions  of  said  Order  and  Regula- 
tions, whenever  inconsistent  herewith,  as  though  this  sub- 
section had  not  been  passed. 

(3)  The  Receiver-General  shall  keep  a  separate  account  of  Receiver- 
thc  moneys  paid  in  to  the  credit  of  each  cause,  and  shall  accounts, 
allow  upon  all  such  moneys  as  remain  on  deposit  with  him 

more  than  six  months  interest  at  the  rate  of  three  per  cent,  interest, 
per  annum  from  the  time  when  such  moneys  have  been  paid 
to  him  under  the  provisions  of  this  Act. 
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6  Edw.  VII., 
c.  37. 

Orders  by 
Court. 


(4)  The  Court  shall,  from  time  to  time,  make  such  ordars 
as  may  be  necessary  to  carry  out  the  provisions  of  this  section. 


Continuance 
in  office 
of  present 
Official 
Referees. 


Appointment 
ofOffl. 


Jfflcial 
Refereei^. 


OFFICIAL   REFEREES. 

40.  The  persons  who,  at  the  commencement  of  this  Act, 
shall  have  been  appointed  and  shall  be  actinp;  as  Referees  in 
Equity,  under  the  provisions  of  Chapter  112  of  The  Con- 
solidated Statutes,  1908,  shall,  from  and  after  the  commence- 
ment of  this  Act,  be  called  Official  Referees,  and  shall  continue 
to  discharge  the  duties  of  Official  Referees  under  this  Act 
and  Rules  of  Court  until  their  death,  resignation,  or  removal 
from  office. 

4 1 .  The  Lieutenant-Governor  in  Council  is  herebj^  author- 
ized, upon  any  vacancy  occurring  in  the  office  of  Official 
Referee,  to  fill  sucli  vacancy  by  the  appointment  of  a  Barrister- 
at-La\v  of  not  less  than  five  years'  standing  at  the  Bar  of  New 
Brunswick,  and  also,  from  time  to  time,  appoint  as  additional 
Official  Referees,  Barristers-at-Law  of  not  less  than  five  years' 
standing  at  the  Bar,  but  so  that  there  shall  not  be  more  than 
five  Official  Referees  for  the  City  and  County  of  Saint  John, 
nor  more  than  three  for  each  of  the  Counties  of  York, 
Northumberland  and  Westmorland,  nor  more  than  two  for 
each  of  the  other  counties  of  the  Province. 

4 /J.  Every  Official  Referee  shall,  previously  to  his  execut- 
ing any  of  the  duties  of  his  office,  take  the  following  oath, 
which  the  Chief  Justice,  or  any  one  of  the  Judges  of  the 
Court,  or  any  Judge  of  the  County  Court,  outside  of  the 
Counties  of  Vork  and  Saint  John,  is  hereby  authorised  to 
administer : — "  I  do  solemnly  and  sincerely  promise  and  swear 
that  I  will  duly  and  faithfully,  and  to  the  l^st  of  my  skill 
and  power,  execute  the  office  of  Official  Referee — So  help  me 
God,"  and  shall  give  such  security  for  the  faithful  perform- 
ance of  his  duties  as  the  Lieutenant-Governor  in  Council 
shall  require. 

43.  The  appointment  of  any  person  as  Official  Referee 
shall  not  disqualify  or  disable  such  person  from  acting  or 
practising  as  counsel  or  solicitor  in  the  Court  in  any  action, 
matter  or  proceeding  other  than  that  in  which  such  person 
may  act  or  shall  have  acted  as  Referee. 

Official  44.     No  Official  Referee  shall  act  in  any  matter  or  pro- 

rveferee  not  to 

actjn  niatter  cecding  in  which  his  professional  co-partner  is  solicitor  or  in 

interested. 


Oath  by 
Official 
Referee. 


Security. 


Official 
Referee  not 
disqualified 
from  practiH- 
ing. 
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any  manner  interested^  nor  in  any  case  where  such  Referee  is  ^    t^bu^^'* 
the  clerk  or  in  the  employment  of  any  solicitor  or  counsel  in 
the  action,  matter  or  proceeding. 

REGISTRAR,    DEPUTY   REGISTRAR,   AND    ASSISTANT   REGISTRAR. 

45.  The  Lieutenant-Governor  in  Council  is  hereby  author-  ^^§{5^™^  ®' 
ized  to  appoint  a  fit  and  proper  person  to  be  the  Registrar  of 

the  Court.     The  person  who  has  heretofore  filled  the  office  of 

Clerk  of  the  Pleas  shall  be  the  Registrar  of  the  Court,  and 

shall  have  his  office  in  Fredericton,  in  the  same  place  where 

the  office  of  the  Clerk  of  the  Pleas  now  is,  in  which  office 

shall  be  filed,  recorded  or  enrolled  all  writs,  processes,  plead-  n/illtS.^'eterin 

ings,  judgments,  orders,  decrees,  documents,  and  papers,  which  ^®*^- 

by  any  law,  custom,  statute  or  rule,  or  the  Rules  of  Court 

herewith,  or  by  any  order  of  the  Court  or  any  Judge  thereof, 

are  required  or  may  be  ordered  to  be  tiled,  recorded  or  enrolled. 

46.  The  Resdstrar  shall  hold  office  durine:  pleasure,  and  ga»w-y  of 

*^  ,&    r  >  Registrar. 

shall  receive  a  yearly  salary  to  be  fix*ed  by  the  Lieutenant- 
Governor  in  Council,  which  salary  shall  be  paid  in  monthly 
payments  by  warrant  of  the  Lieutenant-Governor.  The 
Registrar  shall  give  to  His  Majesty  such  security  for  the  security, 
faithful  performance  of  his  duties,  and  for  the  accounting  of 
all  such  moneys  as  may  come  into  his  hands  as  the  Lieutenant- 
Governor  in  Council  may  deem  sufficient  and  proper.  He 
shall  be  a  Barrister  of  the  Court  of  five  years'  standing,  and 
shall  not  be  allow^ed  to  practice  in  any  Court. 

4T.     The  Registrar  shall  discharge  all  such  duties  as  are  Dutiw  of 

i»       T-i  11  p  ^^     ^  Registrar. 

Similar  or  of  a  like  nature  to  those  heretofore  discharged  by 
the  Clerk  of  the  Pleas,  the  Clerk  in  Equity,  the  Clerk  of  the 
Crown  and  the  King's  Remembrancer.  He  shall  attend  all 
sessions  and  sittings  of  the  Court  of  Appeal,  and  shall  keep 
the  records  and  minutes  thereof ;  he  shall  sign  and  seal  all 
processes  of  the  Court,  draw  all  orders,  decrees  and  judgments 
thereof,  and  tax  all  bills  of  costs  where  taxation  is  necessary. 

48.  The  contingencies  of  the  said  office  shall  be  payable  contingencies 

1  <•!>.  ^  -iTi  ofReg&trar's 

by  warrant  of  the  Lieutenant-Governor  in  the  like  manner  office. 
as  other  public  departments. 

49.  The  yearly  sum  of  not  more  than  one  thousand  dol-  Assistant 
lars  is  hereby  granted  to  the  Lieutenant-Governor  for  the  salary, 
salary   of   an    Assistant    Registrar,  to  be  appointed  by  the 
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Court  of 
App«aL 


CopTriffht  in 
reports  of 
Court  of 
AppeaL 


Lieutenant-Governor  in  Council,  and  to  be  under  the  direction 
of  the  Registrar.  Such  salary  shall  be  payable  in  monthly 
payments  by  warrants  of  the  Lieutenant-Governor.  The 
person  at  present  clerk  in  the  office  of  the  Clerk  of  the  Pleas 
shall  be  continued  as  such  Assistant  Registrar  until  a  new 
appointment  shall  be  made.  ^ 

50.  The  Lieutenant-Governor  in  Council  is  hereby  author- 
ized to  appoint  some  fit  and  proper  person,  learned  in  the 
law,  to  act  as  Deputy  Registrar,  who  shall  be  attached  to  the 
Judge  in  Ekjuity  when  holding  sittings  or  transacting  busi- 
ness under  section  8  (1)  of  this  Act  in  the  City  of  Saint  John, 
and  shall  discharge  all  such  duties  as  are  similar  or  analogous 
to  those  heretofore  discharged  by  the  Deputy  Clerk  in  Equity. 
The  Deputy  Registrar  shall  hold  office  during  pleasure,  and 
shall  receive  an  annual  salary  of  four  hundred  dollars,  pay- 
able monthly  by  warrant  of  the  Lieutenant-Governor.  The 
present  Deputy  Clerk  in  Equity  shall  continue  to  perform 
the  duties  of  Assistant  Registrar  until  a  new  appointment 
shall  be  made. 

REPORTERS  OF  THE  COURT. 

5 1 .  The  Lieutenant-Governor  in  Council  is  hereby  author- 
ized to  appoint  some  suitable  person,  learned  in  the  law,  to  be 
the  Reporter  of  the  opinions,  decisions  and  judgments  which 
may  from  time  to  time  be  given,  made  and  pronounced  by 
the  Court  of  Appeal  in,  upon  or  respecting  causes  pending 
therein ;  and  it  shall  be  the  duty  of  such  Reporter,  by  his 
personal  attendance,  or  by  any  other  means  in  his  power,  to 
obtain  true  and  authentic  reports  of  such  opinions,  decisions 
and  judgments,  and  such  Reporter  shall  publish  not  fewer 
than  two  hundred  copies  of  the  same  in  pamphlet  form  after 
each  session  of  the  said  Court.  The  present  Reporter  of  the 
Supreme  Court  is  hereby  continued  in  his  office  as  Reporter 
under  this  section  until  a  new  appointment  shall  be  made. 

53.  Section  2  of  the  Acts  of  Assembly,  6  William  IV., 
Chapter  14,  is  unrepealed,  which  section  is  as  follows : 

"  The  sole  liberty  of  printing  and  reprinting  and  publish- 
ing such  reports  shall  be,  and  the  same  is  hereby  vested  in 
and  secured  to  the  author  and  compiler  thereof,  his  heirs  and 
assigns,  and  if  any  person  shall  print,  reprint  or  publish  any 
such  reports  without  the  consent  of  the  author  and  compiler 
or  proprietor  thereof,  he  shall  be  liable  to  an  action  on  the 
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case  at  the  suit  of  such  proprietor,  in  which  action  such  pro-       a  37.    " 
prietor  shall  recover  double  the  datnages  he  may  have  sus- 
tained  by  any  such   infringement  of   the  copyright  hereby 
secured  to  him." 

53.     In  addition  to  any  profits  that  may  arise  from  the  SaUry  of  ^ 

1         1         I.  1  ,      T^  ,     „  Reporter  of 

publication  and  sale  of  such  reports,  such  Reporter  shall  Court  of 
receive  annually  from  the  Provincial  treasury  a  sum  not  ex- 
ceeding twelve  hundred  dollars,  to  be  paid  by  warrant  of  the 
Lieutenant-Governor,  on  the  certificate  of  the  Chief  Justice  of 
the  said  Court,  that  such  Reporter  has  diligently  performed 
the  duties  of  this  Act  required  of  him  for  the  year  for  which 
such  allowance  may  be  claimed. 

54. — (1)  The  Lieutonant-Governor  in  Council  is  hereby  Reporter  of 
authorized  to  appoint  some  suitable  person,  learned  in  the  d«c*sion». 
law,  to  be  the  Reporter  of  the  opinions,  decisions  and  decrees 
which  may  from  time  to  time  be  given  and  made  by  a  Judge 
of  the  Court  of  Appeal  while  sitting  in  Elquity,  under  the 
provisions  of  sub-section  (1)  of  section  8  of  this  Act.  in,  upon 
or  respecting  causes  and  matters  pending  therein ;  and  it  shall 
be  the  duty  of  such  Reporter,  by  his  personal  attendance,  or 
by  any  other  means  in  his  power,  to  obtain  true  and  authentic 
reports  of  such  opinions,  decisions  and  decrees;  and  such 
Reporter  shall  publish  not  fewer  than  two  hundred  copies  of 
the  same  in  pamphlet  form  every  three  months.  The  present 
Reporter  of  the  Supreme  Court  in  Equity  is  hereby  con- 
tinued in  his  office  as  Reporter  under  this  section  until  a  new 
appointment  shall  be  made. 

(2)  In  addition  to  any  profits  that  may  arise  from  the  Salary  of 
publication  and  sale  of  such  reports,  such  Reporter  shall  Equity 
receive  annually  the  sum  of  five  hundred  dollars  from  the 
Provincial  treasury,  payable  in  quarterly  payments,  to  be 
paid  by  warrant  of  the  Lieutonant-Governor  on  the  certifi- 
cate of  the  Judge  sitting  in  causes  and  matters  under  said  sub- 
section (1)  of  section  8,  that  such  Reporter  has  diligently 
performed  the  duties  by  this  Act  required  of  him  for  the 
quarter  for  which  payment  is  claimed. 

USHER    AND   MESSENGER. 

55.     The  Lieutenant-Governor  in  Council  is  hereby  author-  Usher  and 
ized  to  appoint  an  Usher  and  Messengrer  of    the  Court  of  court  of 

*  *^  ^  Appeal,  etc. 
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0737.  *  Appeal,  Divorce  Court,  Eiquity  Sittings,  and  Chainl>ers,  and  he 
shall  be  allowed  a  sum  not  exceeding  three  hundred  dollars 
per  annum,  which  amount  shall  be  paid  in  equal  quarterly 
pajnnents  by  warrant  of  the  Lieutenant-Governor,  and  shall 
be  in  full  for  all  appropriations  and  fees  whatever  formerly 
or  hereafter  payable  to  or  receivable  by  him  as  such  Usher 
and  Messenger  and  as  Crier  in  any  or  either  of  the  said 
Courts.  The  present  Usher  and  Measenger  is  continued  in 
office  until  a  new  appointment  shall  be  made. 

Fees  to  Crier        5C     The  fees  formerly  payable  by  the  Clerk  of  the  Pleas 

on  entry  of  ,  v     r   *j  *j 

cause.  to  the  Crier  on  every  cause  entered  shall  hereafter  be  paid 

and  accounted  for  by  the  Registrar  to  the  Receiver-General 
with  the  other  fees  of  his  office,  as  part  of  the  public  moneys 
of  the  Province. 

DISTRICT   CLERKS   OF   THE   COURT. 

aiS*d\"u™*^"f       '^^' — ^^^   ^^^^  Lieutenant-Governor  in   Council  is  hereby 
nerk^^  authorized  and  empowered  to  appoint  an  efficient  person  in 

each  county,  whose  duty  it  shall  l)e  to  perform  and  exercise 
within  the  county  for  which  he  is  appointed  all  the  duties, 
powers  and  authority  conferred  upon  him  by  this  Act  or 
the  Rules  of  Court  hereto  or  hereafter  to  be  made,  or 
which,  before  the  twenty-third  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
eight,  devolved  upon  and  were  exercised  by  the  Clerk  of 
the  Crown  on  the  circuits,  and  the  Clerk  of  the  Circuit 
Courts  within  said  county,  under  and  by  virtue  of  any 
law,  usage  or  custom  then  existing  in  this  Province;  and 
for  this  purpose  the  powers,  duties  and  authority  before  that , 
time  conferred  and  imposed  by  any  law%  usage  or  custom 
existing  in  this  Province  upon  the  said  Clerk  of  the  Crown 
on  the  circuits,  and  the  Clerk  of  the  Circuit  Courts  are  hereby 
conferred  and  imposed  upon  such  person  so  to  be  appointed, 
within  the  county  for  which  he  is  appointed,  as  fully  and  to 
all  intents  and  purposes,  and  with  the  like  force  and  effect,  as 
if  the  same  were  herein  enacted  with  reference  to  each  Clerk 
to  be  appointed. 

Title  and  Fees.     (2)  The  Several  persons  to  be  appointed  shall  be  called  and 
known  as   "District  Clerk  of  the  Court  for  the  County  of 
,"  as  the  case  may  be,  and  shall  each  be 
entitled  to  demand  and  receive  for  the  several  services  ren- 
dered and  performed  by  him  the  same  fees  as  were  at  the 
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time  aforesaid  payable  to  the  Clerk  of   the  Crown  on  the  ^  ^^^37^^' 

circuits  and  Clerk  of  the  Circuit  Courts.     Such  District  Clerk 

shall  also  be  paid  for  his  services  in  opening  the  Trial  Court* 

certifying  jury  fees  and  the  like,  the  sum  of  eight  dollars,  to 

be  paid  by  the  secretary-treasurer  of  the  county  in  which 

such  Court  is  held,  and  charged  to  the  contingent  fund  of  the 

county. 

(3)  The  several  persons  appointed  to  the  office  of  the  Dis-  oath  of  office. 
trict  Clerk  of  the  Court  under  this  Act  shall  each  be  duly 

sworn  to  the  true  and  faithful  discharge  of  the  several  and 
respective  duties  of  their  respective  offices  before  entering 
upon  the  duties  of  their  said  offices,  before  one  of  His 
Majesty's  Justices  of  the  Peace  for  the  county  for  which  he 
shall  be  appointed ;  and  any  Justice  of  the  Peace  of  the 
county  for  which  such  person  is  so  appointed  is  hereby  em- 
powered and  authorized  to  administer  such  oath ;  a  certificate 
of  such  oath  having  been  duly  administered,  signed  by  the 
Justice  administering  the  same,  shall  be  indorsed  on  the  com- 
mission of  such  District  Clerk  and  such  District  Clerk  shall 
not  be  deemed  to  be  appointed  until  such  oath  is  administered 
and  certificate  thereof  indorsed  as  aforesaid. 

(4)  The  present  Clerks  of  the  Circuits  for  the  different  Continuance 
counties,  and  the  Clerks  of  the  Nisi  Prius  sittings  for  the  present 
County  of  York,  shall  continue  to  act  as  District  Clerks  of 

the  Courts  of  the  Trial  Division  held  in  their  respective 
counties  until  new  appointments  are  made,  and  each  of  them 
shall  be  the  District  Clerk  of  the  Court  for  their  respective 
counties  under  the  foregoing  provisions  relating  to  District 
Clerks. 

(5)  All  examinations,  inquisitions  and  recognizances  taken  inquisitions, 
by  any  Justice  of   the  Peace  or  Coroner  shall  immediately  trail^tted  to 
thereafter  be  transmitted  by  such  Justice  of  the  Peace  or 
Coroner  to  the  District  Clerk  of  the  Court  for  the  county  in 

which  the  same  may  be  taken,  where  the  party  charged  is 
committed  for  trial  to  the  Court. 

VACATION. 

58.     There  shall  be  a  vacation  of  the  Court  in  each  year  vacation, 
commencing  on  the  tenth  day  of  July  and  ending  on  the  tenth  ^l'^:  Rtt^*' 
day  of  August.     No  pleading  shall  be  amended  or  delivered  ^^'  <^^J- 
between  said  dates,  both  inclusive ;   the  time  of  vacation  shall 
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®  Edw^vn..  uQt  be  reckoned  in  the  computation  of   times  appointed  or 

allowed  in  the  Rules  of  the  Court  herewith  for  filing,  amending 

or  delivering  any  pleading,  unless  otherwise  directed  by  the 
Court  or  Judge.     Any  Judge  may  issue  summonses  for  the 
fcf.  o.  6S,  r.  18,  purposes  of  any  proceedings  at  Chambers,  returnable   after 
vacation. 

RULES  OF  COURT. 

t^^otAot^  50.— (1)  The  Lieutenant-Governor  in  Council  may,  at  any 
GovemoTin^  time  after  the  passing  and  before  the  commencement  of  this 
CouncU.  ^^^^  j^y  Order  in  Council  alter,  annul  or  amend  any  of  the 
provisions  of  this  Act  or  any  of  the  Rules  of  Court  in  the 
Schedule  hereto,  and  may  make  any  further  or  additional 
Rules  of  Court  for  carrying  this  Act  into  effect,  and  in  par- 
ticular for  all  or  any  of  the  following  matters,  that  is  to  say: — 

(a)  For  regulating  the  sittings  of  the  Court,  including 
the  sittings  of  the  Trial  Division  and  the  sitting 
of  the  Court  for  the  despatch  of  Equity  business ; 

(6)  For  regulating  the  pleading,  practice  and  procedure 
in  the  Court ; 

(c)  Generally  for  regulating  any  matter  relating  to  the 
practice  and  procedure  of  the  Court,  or  to  the 
duties  of  the  officers  thereof,  or  to  the  costs  of 
proceedings  therein ; 

{d)  For  providing  a  table  or  tariff  of  fees  and  allowances 
for  services  by  solicitors  and  counsel  in  all  causes, 
actions  and  matters  in  the  Court,  of  fees  and 
charges  by  the  Registrar  and  all  other  ofiicers  of 
the  Court,  whether  payable  in  law  stamps  as  here- 
tofore, or  otherwise,  and  of  witnesses,  and  of  all 
fees,  charges  and  allowances  proper  to  be  fixed  or 
provided  for  under  this  Act  and  Rules  of  Court. 

Power  to  (2)   The  Judges  of  the  Court  may,  from  time  to  time,  at 

make  Rules  of  any  meeting  held  for  the  piu"pose,  and  with  the  concurrence 

of  the  majority  of  said  Judges  present  at  said  meeting,  make 

any  Rule  or  Rules  of  Court,  or  alter  or  amend  any  Rules  of 

Court,  respecting  the  following  matters : 

(a)  For  regulating  the  sittings  of  the  Court,  including 
the  sittings  of  the  Trial  Division,  and  the  sittings 
of  the  Court  for  the  despatch  of  Equity  business ; 


Digitized  by 


Google 


Judicature  Act.  35 

(6)  For  regulating  the  pleadings,  practice  and  procedure   ^  ^7s7^^^* 
in  the  Court ; 

(c)  For  regulating  the  means  by  which  particular  facts 
may  be  proved,  and  the  mode  in  which  evidence 
thereof  may  be  given  on  any  application  upon 
summons  for  direction  pursuant  to  Rules  of  Court; 

{d)  For  the  hearing  of  Appeals  from  County  Courts,  or 
from  a  Judge  of  a  County  Court,  from  Courts  of 
Probate,  or  from  any  other  Courts  or  Judges  or 
officers,  or  for  hearing  of  motions  and  appeals  from 
any  of  the  Judges  of  the  Court  sitting  for  the  trial 
of  causes  or  in  chambers,  or  from  the  Judge  in 
Elquity,  and  for  regulating  all  matters  relating  to 
the  practice  on  such  appeals ;  and 

(e)  Generally,  for  regulating  any  matters  relating  to  the 
practice  and  procedure  of  the  Court  or  to  the 
duties  of  the  officers  thereof. 

(3)  All  Rules  of  Court  made  in  pursuance  of  the  preceding  when  Rules 
sub-section  shall  come  into  force  on  the  thirtieth  day  from  and  «>™e  into 
after  the  publication  thereof  in  the  Royal  Oazette,  and  there- 
upon shall  regulate  all  matters  to  which  they  extend  until 
annulled  or  altered  in  pursuance  of  this  Act,  or  by  Act  of  the 
Legislature. 

(4)  All  Rules  of  Court  made  in  pursuance  of  this  section  §Sf^*^°  **' 
shall  be  laid  before  the  Legislative  Assembly  within  twenty  gj^^^.  j^ 
days  after  the  same  are  made,  if  the  Legislature  is  then  sitting,  <^'0"n«ii* 
and  if  the  Legislature  is  not  then  sitting,  within  twenty  days 

after  the  meeting  of  the  Legislature  next  after  such  Rules  are 
made,  and  if  an  address  praying  that  any  such  Rules  may  be 
cancelled  is  presented  to  the  Lieutenant-Governor  by  the  said 
Legislative  Assembly,  or  within  the  twenty  days  in  which  the 
Legislature  has  been  sitting  next  after  such  Rules  are  laid 
before  it,  the  Governor  in  Council  shall  thereupon,  by  Order 
in  Council,  annul  the  same,  and  the  Rules  so  annulled  shall 
thenceforth  become  void  and  of  no  effect,  but  without  preju- 
dice to  the  validity  of  any  proceedings  which  in  the  meantime 
have  been  taken  under  the  same. 

60.     The  Rules  of  Court  in  the  Schedule  hereto  shall  form  Rules  of 
part  of  this  Act  and  shall  have  the  force  and  effect  of  a  legis-  schedule. 
lative  enactment. 
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^^1^37^^"       61.     Any  enactment  inconsistent  with  this  Act  is  hereby 


Repeal. 


■  repealed. 

COMMENCEMENT   OF   ACT. 


Printed  Act        62.     Any  alterations  and   additions  to  this  Act,  and  the 

andRule8,etc..  ^  tt^  i-'ti*! 

to bedepoeited  Rules  herewith,  and  any  Rules  m  substitution  thereof,  made 

in  o^ce  of  . 

s^retA***  by  the  Governor  in  Council  pursuant  to  section  59  (1),  shall 
form  part  of  and  be  printed  with  this  Afct  and  Rules  hereto, 
and  a  copy  of  the  Act  and  Rules  with  all  alterations  and 
additions  as  aforesaid  when  printed,  shall  be  attested  by  the 
signature  of  the  Lieutenant-Governor  and  countersigned  by 
the  Provincial  Secretary  and  shall  be  deposited  in  the  office 
of  the  Provincial  Secretary  at  Fredericton,  and  shall  there- 
upon become  and  form  part  of  the  original  Roll  of  the  Acts  of 
the  Legislative   Assembly  of  New  Brunswick,  1906.      The 

Proclamation  Lieutenant-Governor  in  Council  shall  thereupon,  by  proclama- 

declarinRAct  i  i  c 

and  Rules  in  tion  published  in  the  Royal  Gazette,  declare  the  day  on,  from 
and  after  which  this  Act  and  the  Rules  hereto,  including  any 
additions  or  alterations  as  aforesaid,  shall  become  and  be  in 
force,  and  the  said  Act  and  said  Rules  shall,  on  and  after  such 
day  so  declared,  become  and  be  in  force. 

COUNTY  COURTS. 

Act  not  to  63.     Save  as  otherwise  provided,  either  in  express  terms 

c    rte^  or  by  necessary  implication,  nothing  in  this  Act  or  Rules  of 

Court  hereto  shall  be  taken  to  apply  to  County  Courts  or  the 
practice  and  {)roceedings  therein,  and  the  provisions  of  chap- 
ter 116,  Consolidated  Statutes,  1903,  shall  be  read  and  con- 
strued as  referring  to  the  laws  of  this  Province  and  to  the 
practice  and  procedure  in  the  Supreme  Court  in  force  and 
existing  and  applicable  to  County  Courts  before  the  com- 
mencement of  this  Act 
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SCHEDULE. 


RULES  OF  COURT,  1906. 


PRELIMINARY. 


1 .  The  f  ollowins:  Orders  and  Rules  may  be  cited  as  "  The  Rules,  how 

cited. 

Rules  of  Court,  1906."    They  shall  not  apply  to  any  proceed- 
ings taken  on  or  after  the  day  upon  which  they  shall  come  Not  to  apply 
into  force  in  any  causes  and  matters  then  pending,  but  such  busiSe88.'**(See 
proceedings,  unless  it  is  impracticable  to  carry  on  the  same  ®*    °     ^  • 
except  under  the  provisions  of  the  principal  Act  and  these 
Rules,  shall  be  taken  in  accordance  with  the  law,  practice,  and 
.rules  of  Court  in  force  at  the  commencement  of  these  Rules. 
All  Rules  of    the  Supreme  Court  inconsistent   with   these  Former  Rules 
Orders  and  Rules  are,  except  for  the  purposes  of  this  Rule*^ 
and  section  22  of  the  principal  Act,  rescinded. 

2.  The  provisions  of  The  Interpretation  Act,  Chapter  1  ^^Jf^^^So'^i 
of  the  Consolidated  Statutes,  1903,  shall  apply  to  these  Rules  ^^^ 
unless  there  is  anything  in  the  subject  or  context  repugnant 

thereto. 

ORDER  I.  ^^'^\ 


WRIT  OF  SUMMONS  AND  PROCEDURE,  ETa 

1 .     Every  action,  except  in  case  where  it  is  intended  to  hold  Commence- 

T    «       T  1     .1      1     n    1  11  .       /•  ment  of  fwjtion 

the  defendant  to  bail,  shall  be  commenced  by  a  writ  of  sum-  ftL^ta^  ,^,, 
mons,  which  shall  be  indorsed  with  a  statement  of  the  nature 
of  the  claim  made,  or  of  the  relief  or  remedy  required  in  the 
action.     O.  2,  r.  1,  (E),  am, 

9.    Any  costs  occasioned  by  the  use  of  any  forms  of  writs.  Costs  of 
and  of  indorsements  thereon,  other  or  more  prolix  than  the  W-  ^  "^ 
forms  hereinafter  prescribed,  shall   be  borne   by  the  party 
using  the  same,  unless  the  Court  or  a  Jud^e  shall  otherwise 
direct.     O.  2,  r.  2.  (Ej. 

37 
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rr?*8%,         3.     The   writ  of  summons   for  the  commencement  of  an 
3  action  shall,  except  in  the  cases  in  wliich  any  different  form  is 

Form  or  writ.  ■*■  /.     i        t^  -vt  i         . 

[Cf.R.i27.(0)j.  hereinafter  provided,  be  m  one  of  the  Forms  iSos:  1  and  2,  in 
Appendix  A.,  Part  I.,  with  such  variations  as  circumstances 
may  require.     0.  2,  r.  3,  (E). 

4 

^t  out  dr^*^      4.    No  writ  of  summons  for  service  out  of  the  jurisdiction, 
jurisdiction,     qj.  Qf  which  notice  is  to  be  given  out  of  the  jurisdiction,  shall 

be  issued  without  the  leave  of  the  Court  or  a  Judge.     0.  2, 

r.  4,  (E). 

5 

fc«;™r\'ce  out  5.  A  writ  of  summons  to  be  served  out  of  the  jurisdiction, 
fci^R^^Ao)"'  or  of  which  notice  is  to  be  given  out  of  the  jurisdiction,  shall 
be  in  one  of  the  Forms  Nos.  3  and  4,  in  Appendix  A.,  Part  I., 
with  such  variations  as  circumstances  may  require.  Such 
notice  shall  be  in  the  Form  No.  5  in  the  same  Part,  with 
such  variations  as  circumstances  may  require.     O,  2,  r.  5,  (E). 

6 

o f^writ^  ^^^^      ^-     Every  writ  of  summons,  and  also  (unless  by  any  statute 

[cf.R.i24jO)j.  Qp  hy  these  Rules  it  is  otherwise  provided)  every  other  writ, 

shall  bear  date  on  the  day  on  which  the  same  shall  be  issued, 

and  shall  be  tested  in  the  name  of  the  Chief  Justice.    O.  2, 

r.  8,  (E). 

o.  ■■,  ORDER  n. 

rr.  1-4. 


INDORSEMENT  OF  CLAIM. 

7 

Indorsement        1 .     The  indorsement  of  claim  shall  be  made  on  every  writ 

of  claim.  "^ 

Icf.R.  120,(0)].  of  summons  before  it  is  issued.     O.  3,  r.  1,  (E). 

8 

I"  del^o"!!"^!.      '*•     ^^  ^^^  indorsement  required  by  Order  I.,  Rule  I.,  it 
[Cf.R  137,(0)].  giiaii  not  be  essential  to  set  forth  the  precise  ground  of  com- 
plaint, or  the  precise  remedy  or  relief  to  which  the  plaintiff 
considers  himself  entitled.     O.  3,  r.  2,  (E).  * 

Form  of  ;j.     The  indorsement  of  claim  shall  be  to  the  effect  of  such 

mdorsement. 

icf.  R.  137,  (O)].  of  the  Forms  in  Appendix  A.,  Part  III.,  as  shall  be  applicable 
to  the  case,  or,  if  none  be  found  applicable,  then  such  other 
similarly  concise  form  as  the  nature  of  the  case  Biay  require. 
0.  3,  r.  3,  (E). 

10 

Indorsement        4,     If  the  plaintiff*  sues,  or  the  defendant  or  any  of  the 
fOf^R  m^(&  defendants  is  sued,  in  a  representative  capacity,  the  indorse- 
ment shall  show,  in  manner  appearing  by  such  of  the  Forms 
in  Appendix  A.,  Part  III.,  Section  V.,  as  shall  be  applicaUe  to 
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the  case,  or  by  any  other  statement  to  the  like  effect,  in  what       •.  w* 
capacity  the  plaintiff  or  defendant  sues  or  is  sued.     0.  3,        '      ' 
r.  4,  (E). 

5.  In  all  actions  where  the  plaintiff  seeks  only  to  recover  Special 

a  debt  or  liquidated  demand  in  money  payable  by  the  defend- JCf.  r,  138,  (O)]. 
ant,  with  or  without  interest,  arising  (A.)  upon  a  contract 
express  or  implied  (as,  for  instance,  on  a  bill  of  exchange^ 
promissory  note,  or  cheque,  or  other  simple  contract  debtj  or 
(B.)  on  a  bond  or  contract  under  seal  for  payment  of  a  hqui- 
dated  amount  of  money ;  or  (C.)  on  a  statute  where  the  sum 
sought  to  be  recovered  is  a  fixed  sum  of  money,  or  in  the 
nature  of  a  debt  other  than  a  penalty ;  or  (D.)  on  a  guaranty, 
whether  under  seal  or  not,  where  the  claim  against  the 
principal  is  in  respect  of  a  debt  or  liquidated  demand  only ; 
or  (E.)  on  a  trust ;  or  (F.)  in  actions  for  the  recovery  of  land, 
with  or  without  a  claim  for  rent  or  mesne  profits,  by  a  land- 
lord against  a  tenant  whose  term  has  expired,  or  has  been 
duly  determined  by  notice  to  quit,  or  has  become  liable  to 
forfeiture  for  non-payment  of  rent,  or  against  persons  claiming 
under  such  tenant ;  the  writ  of  summons  may,  at  the  option 
of  the  plaintiff,  be  specially  indorsed  with  a  statement  of  his 
claim,  or  of  the  remedy  or  relief  to  which  he  claims  to  be 
entitled.  Such  special  indorsement  shall  be  to  the  effect  of 
such  of  the  Forms  in  Appendix  C,  Section  III.,  as  shall  be 
applicable  to  the  case.     O.  3,  r.  6,  (E). 

12 

6.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liquidated  wheredatm  i« 
demand  only,  the  indorsement,  besides  stating  the  nature  of  {(^f^Ra^jo)]. 
the  claim,  shall  state  the  amount  claimed  for  debt,  or  in  re- 
spect of  such  demand,  and  for  costs  respectively,  and  shall 

further  state,  that  upon  payment  thereof  within  six  days 
after  service,  or  in  case  of  a  writ  not  for  service  within  the 
jurisdiction  within  the  time  allowed  for  appearance,  further 
proceedings  will  be  stayed.  Such  statement  shall  be  in  the 
Forin  in  Appendix  A.,  Part  III.,  Section  III.  The  defendant 
may,  notwithstanding  such  payment,  have  the  costs  taxed, 
and  if  more  than  one-sixth  shall  be  disallowed,  the  plaintifTs 
solicitor  shall  pay  the  costs  of  taxation.     O.  3,  r.  7,  (E). 

1.     In  all  cases  in  which  the  plaintiff  in  the  first  instance  indor^ent 
desires  to  have  an  account  taken,  the  writ  of  summons  shall  [Cf.  R.*^i40?(O)j. 
be  indorsed  with  a  claim  that  such  account  be  taken.     0.  3, 
r.  8,  (E). 
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•  »"!  ORDER  III. 


INDORSEMENT    OF   ADDRESS. 
14 

^lafni^and        '*     "^^^  Solicitor  of  a  plaintiff  suing  by  a  solicitor  shall 

Moreed^  ^  indorsc  upon  the  writ  and  notice  in  lieu  of  service  of  a  writ 

[Cf.  R.  134.  (O)].  lY^Q  address  of  the  plaintiff,  and  also  his  own  name  or  firm 

and  pla^e  of  business  (within  the  jurisdiction),  which  latter 

Address  for  '^  **,  .  ,-.. 

service.  address  shall  be  the  place  where  writs,  notices,   pleadings, 

petitions,  orders,  summonses,  warrants,  and  other  documents, 
proceedings,  and  written  communications  may  be  left  for  him. 
O.  4,  r.  1,  (E),  am. 

15 

serviSo?^  8.  A  plaintiff  suing  in  person  shall  indorse  on  the  writ  of 
Fn  pereon!'^*"*^  summons  or  notice  in  lieu  of  serWce  of  a  writ  of  summons,  his 
[CfR.  135,(0)].  piac^  Qf  residence  and  occupation,  and  also,  if  his  place  of 
residence  is  not  within  the  jurisdiction  another  place  within 
the  jurisdiction  to  be  called  his  address  for  service,  where 
writs,  notices,  pleadings,  petitions,  orders,  summonses,  war- 
rants, and  other  documents,  proceedings,  and  written  com- 
munications may  be  left  for  him.     O.  4,  r.  2,  (E),  am, 

26 

^?e8*where^'  ^*  ^  ¥^  cases' where  proceedings  are  commenced  otherwise 
ncTcom-"*^  than  by  writ  of  summons,  the  preceding  rules  of  this  Order 
menoed  by  shall  apply  to  the  document  by  which  such  proceedings  shall 
(Cf.  R.  136,  (O)].  Y^  originated  as  if  it  were  a  writ  of  summons.     O.  4,  r.  4,  (E). 

••/V  ORDER  IV. 

rr,  1—8. 


ISSUE    OF   WRITS   OF  SUMMONS. 
17 

Sued'ISany  '*  ^^  ^^7  ^^^ion  the  plaintiff  wherever  resident  may  issue 
fR??2i['(0)j.      ^  w^^  ^^  summons  in  any  county.     0.  5,  r.  1  (E). 

18 

Writ  to  be  58.  Every  \i'rit  of  summons  shall  be  signed  and  sealed  by 

sealed.  the  proper  officer.     O.  5,  r.  11,  (E),  am. 

19 

Wriuobe  pre-  3.  Writs  of  summons  shall  be  prepared  by  the  plaintiff  or 
Sficitw^"'^  his  solicitor,  and  shall  be  written  or  printed,  or  partly  written 
[Cf.R.  120.(0)].  and  partly  printed.     O.  5,  r.  10,  (E). 

%:  I:  ORDER   V. 

CONCURRENT   WRITS. 
20 

JSlSi"^  writ."'      '•  The  plaintiff  in  any  action  may,  at  the  time  of  or  at  any 

(  f.     129,  (O)].  |,j^^  during  twelve  months  after  the  issuing  of  the  original 

writ  of  summons,  issue  one  or  more  concurrent  writ  or  writs* 

each  concurrent  writ  to  bear  teste  of  the  same  day  as  the 
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original  writ,  and  to  be  marked  in  the  margin  with  the  word       %\ }; 
"  concurrent  ",  and  the  date  of  issuing   the  concurrent  writ : 
ProTided  always,  that  such  concurrent  writ  or  writs  shall  only 
be  in  force  for  the  period  during  which  the  original  writ  in 
such  action  shall  be  in  force.     O.  6.  r.  1,  (E),  uijl 

21 

It,  A  writ  for  service  within  the  jurisdiction  may  be  issued  wrfte^Ser- 
and  marked  as  a  concurrent  writ  with  one   for   service,  or  l^  JSthout 
whereof  notice  in  Keu  of  service  is  to  be  given,  out  of  the  tljfn^*^®^**^" 
jurisdiction;  and  a  writ  for  ser\4ce  or  whereof  notice  in  lieu  of  '^''  ^  ^**'  ^^^^' 
service  is  to  be  given,  out  of  the  jurisdiction,  may  be   issued 
and  marked  as  a  concurrent  writ  with  one  for  service  within 
the  jurisdiction,     O.  6,  r.  2,  (E). 

ORDER  VL  _2i-YL — 

DISCLOSURE   BY  SOLICITORa 

Every    solicitor   whose    name   shall   be  indorsed   on   any  Diaciolurcby 
writ  of  summons  shall,  on  demand  in  writing  made  by  or  on  whether  writ 
behalf  of  any  defendant  who  has  been   served   therewith   or  [crRi^jolj: 
has  appeared  thereto,  declare  forthwith  in   writing   whether 
such  writ  has  been  issued  by  him  or  with   his   authority   or 
privity;  and  if  such  solicitor  shall  declare  that  the  writ  was 
not  issued  by  him  or  with  his  authority  or  privity,  all  proceed- 
ings upon  the  same  shall  be  stayed,  and  no  further  proceedings 
shall  be  taken  thereupon  without  leave  of  the  Couit  or  a 
Judge.     0.  7,  r.  1,  (E). 

ORDER  VII.  O.VII, 

r.  1. 


RENEWAL    OF    WRIT. 

1.  No  original  writ  of  summons  shall  be  in  force  for  more  Orijrinai  writ 
than  twelve  months  from  the  day  of  the  date  thereof,  includ-  12  months, 
ing  the  day  of  such  date  ;  but  if  any  defendant  therein  named 
shall  not  have  been  served  therewith,  the  plaintiff  may,  before 
the  expiration  of  the  twelve  months,  apply  to  the  Court  or  a 
Judge  for  leave  to  renew  the  writ ;  and  the  Court  or  Judge,  if  Renewal,  etc. 
satisfied  that  reasonable  efforts  have  been  made  to  serve  such 
defendant,  or  for  other   good   reason,   may   order   that  the 
original  or  concurrent  writ  of  summons  be   renewed   for  six 
months  from  the  date  of  such  renewal  inclusive,  and  so  from 
time  to  time  during  the  currency  of  the  renewed  writ.     And 
the  writ  shall  in  such  case  be  renewed  by  being  marked  by 
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o.  VII,      the  Court  or  Judge  with  the  day,  month  and  year  of  such 

'  renewal ;  and  a  writ  of  summons  so  renewed  shall  remain  in 

Effect  of         force  and  be  available  to  prevent  the  operation  of  any  statute 

whereby  the  time  for  the  commencement  of  the  action  may  be 

limited,  and  for  all  other  purposes,  from  the  date  of  the  issuing 

of  the  original  writ  of  summons.     O.  8,  r.  1,  (E),  am. 

21 

Evidence  of         2.  The  production  of  a  writ  of  summons  purporting  to  have 

lcf.R,i33,  (0)j.  been  renewed  in  manner  aforesaid,  shall  be  sufficient  evidence 

of  its  having  been  so  renewed,  and  of  the  commencement  of 

the  action  as  of  the  first  date  of  such  renewed   writ  for  all 

purposes.     O.  8,  r.  2,  (E),  am. 

25 

^jWrit.  3,     Where  a  writ,  of  which  the  production  is  necessary,  has 

been  lost,  the  Court  or  a  Judge,  upon  being  satisfied  of  the 
loss,  and  of  the  correctness  of  a  signed  and  sealed  copy 
thereof,  may  order  that  such  copy  shall  be  served  in  lieu  of 
the  original  writ.     O.  8,  r.  3,  (E),  am. 


o.  viu,  ORDER  VIII. 

rr.  1— «. 


SERVICE  OF   WRIT  OF  SUMMONS. 
2B 

Undertaking        I,  Nq  scrvicc  of  Writ  shall  be  required  when  the  defendant, 

to  accept  .  * 

?crR^i45  (on  ^y  ^®  solicitor,  undertakes  in  writing  to  accept  service,  and 
enters  an  appearance,     O.  9,  r.  1,  (E). 

How  service        58.  (1) — When  servicc  is  required  the  writ  shall,   wherever 
[cf^R.  146,(0)].  it  is  practicaUe,  be  served  in  the  manner  in   which  personal 
service  is  now  made. 

28 

defendant's  (^)  ^^  ^^^^  ^^^  defendant  has  a  known  place  of  abode  within 

adifitTnmate.  ^^^  jurisdiction,  a  writ  of  summons  may  be  served  at  such 
place  of  abode  by  delivering  a  copy  thereof  to  the  wife  of  the 
defendant,  or  to  an  adult  person  residing  in  the  house  and 
being  an  inmate  of  the  family  of  the  defendant;  provided  that 
such  last  mentioned  service  shall  not  be  deemed  good  without 
the  order  of  the  Court  or  a  Judge  to  be  made  upon 
affidavit,  showing  the  circumstances  of  such  service,  and  that 
the  place  where  such  writ  was  served  was  at  the  time  of  such 
service  the  usual  place  of  abode  of  such  defendant,  and  that 
he  was  at  the  time  of  the  service  within  the  jurisdiction  of 
the  Court,  according  to  the  belief  of  the  person  serving  such 
summons,  stating  his  reasons  for  such  belief.  C.  S.  1903,  c. 
Ill,  8.  44. 
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(8)  Where  service  of  writ  of  summons  out  of  the  jurisdiction      «.  viii, 
may  be  allowed  under  Order  XI.,  r.  1  (1),  and  the  defendant  gepvioe  on — 
wh 'thor  a    British   subject   or  not,  is  canying   on  business  JjfbuBinwS'* 
within   the  jurisdiction,  but  has  no  place  of  residence  therein,  ic*  R- 1*7,  <0)j. 
service  of  such  writ  may  be  effected  by  leaving  a  copy  of  the 
same  at  the  place  of  business  of  the  defendant,  with  an  agent 
or  clerk,  or  other  adult  person   in   the   employment  of  the 
defendant  or  defendants  in  such  business,  and  known  to  the 
person  serving  the  same  as  being  an  agent,  clerk  or  person 
in  the   employment  of    the    defendant    in    such    business: 
Provided    that   no     such     service    shall    be    deemed    good  Perfecting  of 
without  the   order  of  a   Judge,   on    satisfactory    proof   by 
affidavit  of  the  nature  and  place  of  business  carried  on  by  the 
defendant  within  the  Province,  and  the  particular  nature  of 
the  agency  or  employment  of  the  person  with  whom  the  copy 
of  process  was  left,  and  that  the  action  is  in  respect   of  a 
matter  or  matters  for  which  service  of  a  writ   of   summons 
may  be  allowed  under  Order  XI.,  r.  1  (1).     See  C.  S.  1903,  c. 
Ill,  8.  46,  am. 

(4)  If  it  is  made  to  appear  to  the  Court  or  a  Judge  on  Order  for  sub- 
affidavit  that  the  j)laintiff  is  from  any  cause  unable  to  effect  service, 
prompt  personal  service,  or  is  unable  to  effect  service  under 
the  provisions  of  either  of  the  preceding  sub-rules  2  and  3,  the 
Court  or  Judge  may  make  such  order  for  substituted  or  other 
service,  or  for  the  substitution  for  service,  of  notice  by  adver- 
tisement or  otherwise  as  seems  just.     See  O.  9,  r.  2,  (E),  am. 

3.  When  husband  and  wife  are   both  defendants  to   the  Service  on 
action  they  shall  both  be  served  unless  the  Court  or  a  Judfice  wife, 
shall  otherwise  order.     O.  9,  r.  3,  (E). 

4.  (1)— When  an  infant  is  a  defendant  to  the  action,  service  Service  on 
on  his  father  or  guardian,  or  if  none,  then  upon  the  person  [c  f.  r  152,  (O)). 
with  whom  the  infant  resides  or  under  whose  care  he  is,  shall, 

unless  the  Court  or  a  Judge  otherwise  orders,  be  deemed  good 
service  on  the  infant ;  provided  that  the  Court  or  Judge  may 
order  that  service  made  or  to  be  made  on  the  infant  shall  be 
deemed  good  service.     0.  9.  r.  4,  (E). 

(2)  Where  the  action  is  against  an  infant  in  respect  of  a 
personal  tort,  or  for  the  recovery  of  money  only,  personal 
service  upon  the  infant  as  in  the  case  of  an  adult  defendant 
shall  be  deemed  good  service.    B.  154,  (O),  ain. 
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— "*'  ^-*' —      5.  When  a  Itinadc  or  person  of  unsound  mind  not  so  found 

Service^on        by  inquisition,  is  a  defendant  to  the  action,   service  on   the 

[C?*R.^i57,(0)).  committee  of  the  lunatic,  or  on  the  person   with   whom   the 

person  of  unsound  mind  resides  or  under  whose  care  he  ie, 

shall,  unless  the  Court  or  a  Judge  otherwise  orders,  be  deemed 

good  service  on  such  defendant.     0.  9,  r.  5,  (E). 

32 

eorporaSon  *'  When  a  corporation  is  a  defendant  to  the  action,  service 

Imi^'  ^'  ^'  ^  shall,  unless  the  Court  or  a  Judge  otherwise  orders,  be  deemed 
good  service  if  made  upon  the  Mayor,  Warden,  President  or 
other  head  officer,  or  on  the  Cashier,  Treasurer,  Manager, 
Secretary,  Clerk  or  Agent  of  such  corporation  or  of  any 
branch  or  agency  thereof  in  this  Province ;  and  any  other 
person  who  within  this  Province  manages,  transacts  or  carries 
on  any  of  the  business  of,  or  any  business  for  any  corporation 
whose  chief  place  of  business  ia  without  the  limits  of  the 
Province,  shall,  for  the  purpose  of  being  served  as  aforesaid 
be  deemed  an  agent  thereof.  See  R.  159,  (0);  C.  S.  1903, 
c.  111.  s.  45. 

Mtion^toTTQ-       ^-     Service  of  a  writ  of  summons  in  an  action  to  recover 
coveryofiand.  j^j^j  may,  in  case  of  vacant  possession,  when  it  cannot  other- 
wise be  effected,  be  made  by  posting  a  copy  of  the  writ  upon 
the  door  of  the  dwelling-house  or  other  conspicuous  part  of 
,         the  property.     O.  9,  r.  9,  (E). 

on  wSt  and         8.  Upon  the  delivery  of  a  writ  of  summons  at  the  office  of 

service  by       any  Sheriff,  he  or  his  deputy  or  clerk,  shall  indorse   thereon 

[Cf.  R.  118,  (0)j.  the  day  it  was  so  delivered,  and  shall  immediately   on   the 

service  thereof,  return  the  same  with  an  affidavit  of  service  to 

the  plaintiff^s  solicitor.     C.  S.  1903,  c.  Ill,  s.  48. 


O.  IX. 


ORDER  IX. 

SUBSTITUTED  SERVICE. 

Subetituted         Every  application  to  the  Court  or  a  Judge  for  an  order  for 

service.  substituted  or  other  service,  or  for  the  substitution  of  notice 

for  service,  shall  be  supported  by  an  affidavit  setting  forth 

the  grounds  upon  which  the  application  is  made.      0.  10,  (E). 

o.^  ORDER  X. 

Rl^URN   OF   WRIT  THROUGH   SHERIFF'S  OFFICE. 
36 

^turned***  Every  writ  of  summons  or  process,  whether  served  by  the 

iff'^Joffixjc.**^'^'  Sheriff  or  his  deputy,  or  by  any  other  person,  shall  be  return- 
ed through  the  office  of  the  Sheriff  of  the  county  in  which 
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such  writ  or  process  has  been  served,  and  such  Sheriff  shall ^J^ 

be  entitled  to  and  shall  rsjceive  the  same  fees  thereon  as  if 
he  had  made  such  service,  although  not  served  by  him,  but 
no  mileage  shall  be  allowed  imless  the  service  is  made  by 
the  Sheriff  or  his  deputy ;  and  no  writ  or  process  shall  be 
filed  or  cause  entered  by  the  proper  oflBcer  unless  such  writ 
or  process  is  so  returned,  except  in  a  case  where  service  haa 
been  accepted.     C.  S.  1903,  c.  Ill,  s.  51. 

ORDER  XL  ••"* 


SERVICE  OUT   OF  THE  JURISDICTION. 

37 

I. — (1)  Service  out  of  the  jurisdiction  of  a  writ  of  sum- When  service 
mons  or  notice  of  a  writ  of  summons  may  be  allowed  bv  the  allowed  out  of 

-^  ^     .  ,  •^  ^  iurisdiction. 

Court  or  a  Judge  whenever  —  IR.  wfi,  (O)  j. 

(a)  The  whole  subject-matter  of  the  action  is  land  situate 
within  the  jurisdiction  (with  op  without  rents  or 
profits);  or 

(h)  Any  act,  deed,  will,  contract,  obligation  or  liability 
affecting  land  or  hereditaments  situate  within  the 
jurisdiction,  is  sought  to  be  construed,  rectified, 
set  aside,  or  enforced  in  the  action ;  or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or 

ordinarily  resident  within  the  jurisdiction  ;  or 

(d)  The  action  is  for  the  administration  of  the  personal 

estate  of  any  deceased  person,  who  at  the  time  of 
his  death  was  domiciled  within  the  jurisdiction, 
or  for  the  execution  (as  to  property  situate  within 
the  jurisdiction)  of  the  trusts  of  any  written 
instrument,  of  which  the  person  to  be  served  is  a 
trustee,  which  ought  to  be  executed  according  to 
the  law  of  New  Brunswick ;  or 

{e)  The  action  is  founded  on  any  breach  or  alleged  breach 
within  the  jurisdiction  of  any  contract  wherever 
made,  which,  according  to  the  terms  thereof,  ought 
to  be  performed  within  the  jurisdiction ;  or  a  tort 
committed  therein ;  or 

(/)  Any  injunction  is  sought  as  to  anything  to  be  done 
within  the  jurisdiction,  or  any  nuisance  within 
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«.  XI,  the  jurisdiction   is    sought  to  be  prevented   or 

"^  removed,  whether  damagevS  are  or  are  not  also 

sought  in  respect  thereof ;  or 

(gr)  Any  person  out  of  the  jurisdiction  is  a  necessary  or 
proper  party  to  an  action  properly  brought  against 
some  other  person  duly  served  within  the  jurisdic- 
tion.    O.  11,  r.  1,  (E);  am.  in  (e). 

(k)  Service  may  also  be  allowed  where  the  action  is  for 
any  other  matter  and  it  appears  to  the  satisfaction 
of  the  Court  or  a  Judge  that  the  plaintiff  has  a 
good  cause  of  action  against  the  defendant  upon 
a  contract  or  judgment,  and  that  the  defendant 
has  assets  within  the  jurisdiction  of  the  value  of 
$200  at  least,  which  may  be  rendered  liable  for 
the  satisfaction  of  the  judgment,  in  case  the 
plaintiff  should  recover  judgment  in  the  action ; 
but  in  such  case,  if  the  defendant  does  not  appear, 
the  Court  or  a  Jiidge  shall  give  directions  from 
time  to  time  as  to  the  manner  and  conditions  of 
proceeding  in  the  action,  and  shall  require  the 
plaintiff,  before  obtaining  judgment,  to  prove  his 
claim  before  a  Judge  or  jury,  or  in  such  manner 
as  may  seem  proper.     R.  162,  (0). 

Service  out  of  (2)  Service  out  of  the  lurisdiction  of  any  order  or  notice  in 
tion  of  order,  the  windmg-up  01  a  company,  may  be  allowed  by  the  Vourt 
'S£i^^     or  a  Judge.     R  162  (2),  (O). 

Semiceoutof  (3)  Service  out  of  the  jurisdiction  of  a  petition  or  notice  of 
tkm^of'^petf-  motion  in  an  action  or  matter  relating  to  the  administration 
administra"  of  the  estate  of  a  deceased  person,  or  to  the  execution  of  a 
«<m  proceed-    |.j^^|.^  ^j,  praying  for  an  order  dealing  with  any  funds  in  Court, 

and  in  interpleader  proceedings,  may  be  allowed  by  the  Court 

or  a  Judge.     R.  162  (3),  (O). 

88 

Evidence  on         58.     Every  application  for  leave  to  serve  such  writ  or  notice 
for  leave  to     on  a  defendant  out  of  the  jurisdiction  shall  be  supported  by 
etc.,  qutoi      affidavit  or  other  evidence,  stating  that  in  the  belief  of  the 

lurisdiction.  ,../«!  i 

[Cf.  B.  163,  (O)].  deponent  the  plamtiff  has  a  good  cause  of  action,  and  wiowing 
in  what  place  or  country  such  defendant  is  or  probably  may 
be  found,  and  whether  such  defendant  is  a  British  subject  or 
not,  and  the  grounds  upon  which  the  application  is  made ; 
and  no  such  leave  shall  be  oranted  unless  it  shall  be  made 
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sufficiently  to  appear  to  the  Court  or  Judge  that  the  case  is  a      ^;  J^y 
proper  one  for  service  out  of  the  jurisdiction  under  this  Order. 
0.11,r.4,(E). 

38 

3.  (1) — Any  order  giving  leave  to  effect  such  service  or  give  order  to  fix 
such  notice  shall  limit  a  time  after  such  service  or  notice  pearance. 

,,*,....  ,     [CtR.  164(1), 

within  which  such  defendant  is  to  enter  an  appearance,  such  (0)j. 
time  to  depend  on  the  place  or  country  where,  or  within 
which,  the  vrrit  is  to  be  served  or  the  notice  given.    0.  11,  r. 
5,  (E). 

(2'S  An  order  allowing  service  out  of  the  iurisdiction  of  a  Order  to  fix 

'  .  i.  .  1111...       i-  1         11  ,'.'        time  for  hear- 

petition  or  notice  of  motion  shall  limit  a  time  when  the  petition  ing  of  oetition 
or  motion  is  to  be  heard.     R.  164  (2),  (0). 

•  4     When  the  defendant  is  neither  a  British  subject  nor  in  Notice  in  iieu 

of  writ 

British  dominions,  notice  of  the  writ,  and  not  the  writ  itself,  [Cf.  r.  ies  (i), 
is  to  be  served  upon  him.     O.  11,  r.  6,  (E). 

6  Notice  of  a  writ  of  summons  shall  be  served  in  the  Service  of 

•'•  .  1        ^  notice  in  lieu 

same  manner  in  which  writs  of  summons  are  served.     O.  11.  ?}^f^\^^^2^ 
r.  7,  (E).  \o)]. 

6.  Where  a  defendant  is  to  be  served  out  of  the  jurisdiction,  Service  of 
with  a  writ  of  summons  or  notice  in  lieu  thereof,  the  state-  claim  with 

*v  AWAA  *»  writ,  unless 

ment  of  claim  shall  be  served  therewith  unless  the  writ  is  writ  specially 

uA\M^w  w*  indorsed. 

specially  indorsed  under  Order  II.,  Rule  5  or  6.     R.  166,(0).  lR.i66.<0)j. 

43 

7  Where  a  party  to  an  action  or  matter  is  absent  from  Absent  or  con- 
the  jurisdiction,  or  cannot  be  found  therein  to  be  served,  the 

Court  or  a  Judge  may  authorize  proceedings  to  be  taken 
against  him  according  to  the  practice  of  the  Court  in  the  case 
of  a  defendant  whose  residence  is  unknown,  or  in  any  other 
manner  that  may  be  directed,  if  the  Court  or  a  Judge  deems 
such  mode  of  proceeding  conducive  to  the  ends  of  justice; 
and  service  so  effected  shall  be  equivalent  to  personal  service 
upon  the  party.     R.  167,  (0). 

ORDER  XII.  •.  »■' 


APPEARANCE. 

1.    The  mode  of  appearance  to  a  writ  of  summons  shall  be  ^^^T 
by  filing  with  the  proper  officer,  and  serving  a  copy  thereof  ^2.%m  RR. 
on  the  plaintiffs  solicitor,  or  if  the  plaintiff  sues  in  person,  on  le®'  i7o,Vo)]. 
the  plaintiff  himself ,  a  memorandum  in  writing  (Form  No.  1, 
in  Appendix  A.,  Part  II.),  stating  the  name  of  the  solicitor 
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rr't-?V.  ^y  whom  the  defendant  appears,  and  the  solicitors  place 
of  business,  which  shall  thereafter  be  an  address  where 
all  pleadings  and  other  proceedings  may  be  left  for  liim, 
or  stating  that  the  defendant  appears  in  person.  A  de- 
fendant appearing  in  person  shall  state  in  such  mem- 
orandum an  address  at  which  all  pleadings  and  other 
proceedings  not  requiring  personal  service  may  be  left  for 
him ;  and  if  there  are  several  defendants  who  appear  in 
person,  service  at  the  address  of  any  of  them  shall  be  sufficient ; 
such  address  shall  be  a  place  in  the  county  where  the  plaintifTs 
solicitor  or  the  defendant  resides,  and  not  more  than  three 
miles  from  the  Court  House ;  if  such  address  be  not  given, 
the  appearance  shall  not  be  received,  and  if  an  illusory  or 
fictitious  address  be  given,  the  appearance  may  be  set  aside 
by  the  Court  or  a  Judge  on  the  application  of  the 
plaintiff,  and  the  plaintiff  permitted  to  proceed  as  in  case  of 
non-appearance,  and  whenever  any  proceeding  or  notice 
thereof  is  thereafter  required  to  be  served  on  such  defendant, 
the  same  may  be  served  by  posting  in  the  office  of  the  proper 
officer.     See  C.  S.  1903,  c.  Ill,  ss.  73,  74. 

45 

SfpeS^V        *^'    ^^  ^^^  ^^  °^^^^  defendants  in  the  same  action  shall 
Bame  wifcitor.  ^pp^g^r  fcy  h^q  same  Solicitor  and  at  the  same  time,  the  names 

of  all  the  defendants  so  appearing  shall  be  inserted  in  one 

memorandum.     0.  12,  r.  17,  (E). 

^i^toenSr*"        ^'     ^  soHcitor  not  entering  an  appearance  in  pursuance  of 
f^^MO)!.*     his  written  undertaking  so  to  do,  shall  be  liable  to  an  attach- 

I  ment     0.  12,  r.  18,  (E). 

TimefOT  ap-        ^     ^  defendant  may  appear  at  any  time  before  judgment. 
[Cf.Ri75,(0)].  j£  j^^  appear  at  any  time  after  the  time  limited  by  the  writ 
for  appearance,  he  shall  not,  unless  the  Court  or  a  Judge  shall 
otherwise  order,  be  entitled  to  any  further  time  for  delivering 
his  defence,  or  for  any  other  purpose,  than  if  he  had  appeared 
according  to  the  writ.     O.  12,  r.  22,  (E). 
gj^^^eryo'         5.     Any  person  not  named  as  a  defendant  in  a  writ  of 
isi*  <0)\  ^^'    summons  for  the  recovery  of  land  may  by  leave  of  the  Court 
or  a  Judge  appear  and  defend,  on  filing  an  affidavit  showing 
that  he  is  in  possession  of  the  land  either  by  himself  or  by 
his  tenant.     O.  12,  r.  25,  (E> 

49 

byiJndfonf  ^'     ^"^  person  appearing  to  defend   an   action   for   the 

(cf.R.  182,(6)  J.  recovery  of  land  as  landlord,  in  respect  of  property  whereof 
he  is  in  possession  only  by  his  tenant,  shall  state  in  his 
appearance  that  he  appears  as  landlord.     O.  12,  r.  26,  (E). 
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T.    Where  a  person  not  named  as  defendant  in  any  writ  of      Jf.?5{. 
summons  for  the  recovery  of  land  has  obtained  leave  of  the  50 

CJourt  or  a  Judge  to  appear  and  defend,  he  shall  file  and  serve  by  person  not 
an  appearance,  according  to  the  foregoing  Rules  of  this  Order*  action  to  re- 
intituled  in  the  action  against  the  party  named  in  the  writ  as  fcf.Ri88,*(oa 
defendant,  and  shall  in  all  subsequent  proceedings  be  named 
as  a  party  defendant  to  the  action.     O.  12,  r.  27,  (E), 

8.  Any  person  appearing  to  a  writ  of  summons  for  the  Appearanoo- 
recovery  of  land  shall  be  at  liberty  to  limit  his  defence  to  a  fe™c©fn^acUon 
part  only  of  the  property  mentioned  in  the  writ,  describing  land. 

that  part  with  reasonable  certainty  in  his  memorandum  of 
appearance,  or  in  a  notice  intituled  in  the  action  and  signed  by 
him  or  his  solicitor.  Such  notice  shall  be  served  within  four 
days  after  appearance;  and  an  appearance,  where  the  defence 
is  not  limited  as  above  mentioned,  shall  be  deemed  an  appear- 
ance to  defend  for  the  whole.     0.  12,  r.  28,  (E). 

9,  A  defendant  before  appearing  shall  be  at  liberty,  without  Motion^to  set 
obtaining  an  order  to  enter  or  entering  a  conditional  appear-  tdUiotit^'' 
ance,  to  serve  notice  of  motion  to  set  aside  the  service  upon  *pp^"^^®- 
him  of  the  writ  or  of  notice  of  the  writ,  or  to  discharge  the 

order  authorizing  ^uch  service.     0.  12,  r.  30,  (E). 

ORDER  Xin.  ..^m. 

r^J. 

DEFAULT  OF   APPEARANCE. 

I.     Where  no  appearance  has  been  entered  to  a  writ  of  Default  of  ap- 
summons  for  a  defendant  who  is  an  infant  or  a  person  of  infant  or  per- 

•     1  /•  11       •  •   '1-  i..i^«»,ii    son  of  unsound 

unsoimd  mind  not  so  tound  by  inquisition,  the  plaintiff  shall,  f"*P^. 
before  fiurther  proceeding  with  the  action  against  the  defend-  *^i9.  (O)].* 
ant,  apply  to  the  Court  or  a  Judge  for  an  order  that  some 
proper  person  be  assigned  guai-dian  of  such  defendant,  by 
whom  he  may  appear  and  defend  the  action.  But  no  such 
order  shall  be  made  imless  it  appears  on  the  hearing  of  such 
application  that  the  writ  of  summons  was  duly  served,  and 
that  notice  of  such  application  was,  after  the  expiration  of  the 
time  allowed  for  appearance,  and  at  least  six  clear  days  before 
the  day  in  such  notice  named  for  hearing  the  application, 
served  upon  or  left  at  the  dwelling-house  of  the  person  with 
whom  or  under  whose  care  such  defendant  was  at  the  time  of 
aerving  such  writ  of  summons,  and  also  (in  the  case  of  such 
defendant  being  an  infant  not  residing  with  or  under  the  care 
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•.  XIII,     of  his  father  or  guardian)  served  upon  or  left  at  the  dwelling- 

TT.    H — 5»  urn  <•  ' 

house  of  the  father  or  guardian,  if  any,  of  such  infant,  unless 

the  Court  or  Judge  at  the  time  of  hearing  such  application 
shall  dispense  with  such  last-mentioned  service.     0.  13,  r.  1, 

Default  of  2.     Where  any  defendant  fails  to  appear  to  a  writ  of  sum- 

appearance  •^      ^  ^^         ^  A^ 

f??1^574*  (0)1  ^^^*^»  ^^^  ^^®  plain tift' is  desirous  of  proceeding  upon  default 
of  appearance  under  any  of  tlie  following  Rules  of  this  Order, 
or  under  Order  XV.,  Rule  1,  he  shall,  before  taking  such  pro- 
ceeding upon  default,  file  an  alH davit  of  service,  or  of  notice 
in  lieu  of  service,  as  the  case  may  be.     In  all  actions  not  by 

Default  of       the  rulcs  of  this  Order  otherwise  specially  provided  for,  if  the 

appearance  in  •  i  .        i         •         i.     •      i  i* 

actions  not      defendant  does  not  appear  withm  the  time  limited  for  appear- 
otherwise  pro-  *^^  n* 
vided  for.        ance,  upon  the  filing  by  the  plaintiff*  of  a  proper  affidavit  of 

service,  and  if  the  writ  is  not  specially  indorsed  under  O.  2,  r. 

5,  of  a  statement  of  claim,  the  action  may  proceed  as  if  such 

party  had  appeared,  subject,  as  to  actions  where  an  account  is 

claimed,  to  Order  XV.     O.  13,  r.  2,  (E) ;   O.  18,  r.  12,  (E). 

Default  of  3.     Where  the  writ  of  summons  is  indorsed  for  a  liquidated 

wiiere'uqul-  demand,  whether  specially  or  otherwise,  and  the  defendant 
indorsed.  fails,  or  all  the  defendants,  if  more  than  one,  fail,  to  appear 
thereto,  the  plaintiff'  may  enter  final  judghient  for  any  sum 
not  exceeding  the  sum  indorsed  on  the  writ,  together  with 
interest  at  the  rate  specified  (if  any),  or  (if  no  rate  be  specified) 
at  the  rate  of  five  per  cent,  per  annum,  to  the  date  of  the 
judgment,  and  costs.     O.  13,  r.  3,  (E). 

Default  of  4.  Where  the  writ  of  summons  is  indorsed  for  a  liquidated 

appearance  .  .  * 

where  liqui-     demand,  whether  specially  or  otherwise,  and  there  are  several 

dated  demand  c 

andsevemi      defendants,  of  whom  one  or  more  appear  to  the  writ,   and 

defendants.  '  . 

SzMOn"^^^*  another  or  others  of  them  fail  to  appear,  the  plaintiff  may 
enter  final  judgment,  as  in  the  preceding  rule,  against  such 
as  have  not  appeared,  and  may  issue  execution  upon  such 
judgment  without  prejudice  to  his  right  to  proceed  with  the 
action  against  such  as  have  appeared.     O.  13,  r.  4,  (E). 

57 

Default  of  5,  Where  the  writ  is  indorsed  with  a  claim  for  pecuniarv 

appearance  ^  r  .      */ 

tor  i^uniary  <i^^^g^  ouly,  OT  f  or  detention  of  goods  with  or  without  a  claim 
fc™^fe,lo)*].  f^^  pecuniary  damages,  and  the  defendant  fails,  or  all  the 
defendants,  if  more  than  one,  fail  to  appear,  the  plaintiff" 
may  enter  interlocutory  judgment,  and  a  writ  of  enquiry 
shall  issue  to  «tssess  the  value  of  the  goods  and  the  damages, 
or  the  damages  only,  as  the  case  may  be,  in  respect  of  the 
causes  of  action  disclosed  b}^  the  indor^^ement  on  the  writ  of 
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summona     But  the  Court  or  a  Judge  may  order  a  statement     J^.^EJ'. 
of  claim  or  particulars  to  be  filed  before  any  assessment  of  ' 

damages,  and  may  order  that,  instead  of  a  writ  of  enquiry, 
the  value  and  amount  of  damages,  or  either  of  them,  shall  be 
ascertained  in  any  way  which  the  Court  or  Judge  may  direct 
0.  13,  r.  5,  (E). 

C  Where  the  writ  is  indorsed  as  in  the  last  preceding  rule  Default  of 
mentioned,  and  there  are  several  defendants,  of  whom  one  or  w*i{^^adm 
more  appear  to  the  writ,  and  another  or  others  of  them  fail  daj^pe^^etc^. 
to   appear,   the   plaintiff  may   sign   interlocutory  judgment  SetendaSiSl 
against  the  defendant  or  defendants  so  failing  to  appear,  and ^^.ton!^* 
the  value  of  the  goods  and  the  damages,  or  either  of  them,  as 
the  case  may  be,  may  be  assessed,  as  against  the  defendant  or 
defendants  suffering  judgment  by  default,  at  the  same   time 
as  the  trial  of  the  action  or  issue  therein  against  the  other 
defendant  or  defendants,  unless  the  Court   or  a  Judge  shall 
otherwise  direct :  provided  that  the  Court  or  a  Judge  may  order 
that  instead  of  a  writ   of   enquiry   or  trial,   the   value  and 
amount  of  damages,  or  either   of  them,  shall    be    ascertain- 
ed in  any  way  which  the  Court  or  Judge  may  direct.     0. 13, 
r.  6,  (E). 

1.  Where  the  i^Tit  is  indorsed  with  a  claim  for  pecuniary  Defauifof 
damages  only,  or   for  detention   of  goods  with  or  without  aSydefenSint 
a  claim   for  pecuniary   damages,   and    is   further  indorsed  to^uniarr 
for  a  liquidated  demand,  whether  specially  or  otherwise,  and  anS^SquiciateS 
any  defendant  fails  to  appear  to  the  writ,  the  plaintiff  may  [c^f.  r  677,  (0)j. 
enter   final  judgment  for   the   debt   or   liquidated  demand, 
interest  and  costs  against  the  defendant  or  defendants  failing 
to  appear,  and  interlocutory  judgment  for  the  value  of  the 
goods  and  the  damages,  or  the  damages  only,  as  the  case  may 
be  and  proceed  as  mentioned  in  such  of  the  preceding  rules 
of  this  Order  as  may  be  applicable.     O.  13,  r.  7,  (E). 

8.  In  case  no  appearance  shall  be  entered  in  an  action  for  DefauU  of 
the  recovery  of  land,  within  the  time  limited  by  the  writ  for  fn  S^n  to 
appearance,  or  if  an  appearance  be  entered  but  the  defence  be  npf^^j^R*^*^* 
limited  to  part  only,  the  plaintiff  shall  be  at  liberty  to  enter  a  ^'  <^^>1- 
judgment  that  the  person  whose  title  is  asserted  in  the  writ 

shall  recover  possession  of  the  land,  or  of  the  part  thereof  to 
which  the  defence  does  not  apply.     O.  13,  r.  8,  (E). 

61 

9,  Where  the  plaintiff  has   indorsed   a   claim    for   mesne  Me^no  profits, 

^  etc.,  in  action 

profits,  arrears  of  rent,  double  value,  or  damages  for  breach  {^JJ^^^®^ 

[Ct.  H.  583.  (Oa 
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•rderxni,    of  contract  or  wrong  or  injury  to  the  premises  claimed  upon 


l«-IS. 


a  writ  for  the  recovery  of  land,  he  may  enter  judgment  as  in 
the  last  preceding  rule  mentioned  for  the  land;  and  may 
proceed  as  in  the  other  preceding  rules  of  this  Order  mention- 
ed as  to  such  other  claim  so  indorsed.     O.  13,  r.  9,  (E). 

Setting  arfde        10.  Where  judgment  is  entered  pursuant  to  any  of  the 
lCf.^S8,  (O)].  preceding  rules  of  this  Order,   it  shall  be  lawful  for  the  Court 

or  a  Judge  to  set  aside  or  vary  such  judgment  upon  such 

terms  as  may  be  just.     0.  13,  r.  10,  (E). 

63 

Default  of  1 1.  Where  a  defendant  or  respondent  to  an  orifidnatinff 

appearance  to  ,  .  . 

o^iatinc  summons  to  which  an  appearance  is  required  to  be  entered 
fails  to  appear  within  the  time  limited,  the  plaintiff  or  applicant 
may  apply  to  the  Coinrt  or  a  Judge  for  an  appointment  for  the 
hearmg  of  such  summons,  and  upon  a  certificate  that  no 
appearance  has  been  entered,  the  Court  or  Judge  shall  appoint 
a  time  for  the  hearing  of  such  summons,  upon  such  conditions 
(if  any)  as  they  or  he  shall  think  fit.     O.  13,  r.  15,  (E). 

64 

iww^oe  in  '  ^'  ^^  ^^  action  for  foreclosure  of  mortgage,  or  for  f ore- 
Sti'onl*^  closure  and  sale  of  mortgaged  premises,  or  for  redemption, 
where  the  writ  of  summons  has  been  indorsed  as  provided  by 
Order  II.,  and  the  defendant  fails  to  appear  within  the  time 
limited,  the  Court  or  a  Judge  may,  at  the  expiration  of  ten 
days  after  the  time  for  filing  and  entering  an  appearance  has 
expired,  on  proof  by  affidavit  of  the  service  of  the  writ  of 
summons,  or  notice  in  lieu  of  writ  of  summons,  as  the  case 
may  be ;  that  the  defendant  has  not  appeared ;  that  the  allega- 
tions in  the  indorsement  of  claim  are  true ;  and  on  proof  of 
such  other  facts  as  the  Court  or  Judge  shall  deem  requisite, 
and  on  production  of  the  certificate  of  the  proper  officer  of 
the  filing  of  the  affidavit  of  service  of  the  writ  of  summons, 
or  of  notice  in  lieu  of  service,  as  the  case  may  be,  at  least  ten 
days  prior  to  the  day  of  motion,  order  judgment  for  the 
plaintiff,  and  for  such  purpose  may  make  all  proper  orders 
and  directions. 

Claim  on  bond:  13.  Where  the  writ  is  indorsed  with  a  claim  on  a  bond 
Icf.R.58o.<0)j.  ^.^j^.^  Imperial  Act  8  and  9  Will.  III.,  c.  11,  and  the  defend- 
ant fails  to  appear  thereto,  no  statement  of  claim  shall  be 
delivered,  and  the  plaintiff  may  at  once  suggest  breaches  by 
delivering  a  suggestion  thereof  to  the  defendant  or  his  solic- 
itor, and  proceed  as  mentioned  in  the  said  statute  and  in 
Imperial  Act  3  and  4  Will.  IV.,  c.  42,  s.  16.     0.  13,  r.  14,  (E). 
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ORDER  XIV.  l^'.yV. 

LB4TI  TO  8IQK  JUDGMENT  AND  DEFEND  WHERE  WRIT 
IS  SPECIALLY    INDORSED. 

flfi 

1.    (a) — Wb^rethe  defendant  appears  to  a  writ  (rf  sum-Judarmenton 
inons  specially  indorsed  under  Order  II.,  Rule  5  indorsed. 

,..o«  /*,,       .  11        f.  MO        under  0. 2,  r.  5. 

the  plaintiff  may,  on  affidavit  made  by  himself  or[Cf.R.eo3,(0)j. 
by  any  other  person  who  can  swear  positively  to 
the  facts,  verifying  the  cause  of  action,  and  the 
amount  claimed  (if  any),  and  stating  that  in  his 
belief  there  is  no  defence  to  the  action,  apply  to 
a  Judge  for  liberty  to  enter  final  judgment  for  the 
amount  so  indorsed,  together  witJi  interest,  if  any, 
or  for  recovery  of  the  land  (with  or  without  rent 
or  mesne  profits),  as  the  case  may  be,  and  costs. 
The  Judge  may  thereupon,  unless  the  defendant 
by  affidavit,  by  his  own  viva  voce  evidence,  or 
otherwise  shall  satisfy  him  that  he  has  a  good 
defence  to  the  action  on  the  merits,  or  disclose 
such  facts  as  may  be  deemed  sufficient  to  entitle 
him  to  defend,  make  an  order  empowering  the 
plaintiff  to  enter  judgment  accordingly. 

(6)  If  on  the  hearing  of  any  application  under  this  Rule 
it  shall  appear  that  any  claim  which  could  not 
have  been  specially  indorsed  under  Order  II.,  Rule 
6,  has  been  included  in  the  indorsement  on  the 
writ,  the  Judge  may,  if  he  shall  think  fit,  forth- 
with amend  the  indorsement  by  striking  out  such 
claim,  or  may  deal  with  the  claim  specially  in- 
dorsed as  if  no  other  claim  had  been  included  in 
the  indorsement,  and  allow  the  action  to  proceed 
as  respects  the  residue  of  the  claim.  0.  14,  r.  1, 
(E). 

J8.    The  application  by  the  plaintiff  for  leave  to  enter  final  Application 

bv  summontc 

judgment  imder  Rule  1  shall  be  made  by  summons  returnable 
not  less  than  four  clear  days  after  service  accompanied  by  a 
copy  of  the  affidavit  and  exhibits  referred*  to  .therein.  0.  14 
r.2,(E). 
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^•^i.        8.    (a)  The  defendant  may  show  cause  against  such  appli- 
es cation  by  affidavit,  or  (except  in  actions  for  the 

Cause  shown  o  ^       ivi  f^     '         i      ^     '  •!/-. 

by  affidavit.  recovcry  01  land)  by  onenng  to  bring  into  Court 

the  sum  indorsed  on  the  writ,  or  the  Judge  may 
allow  the  defendant  to  be  examined  upon  oath. 

(I)  The  affidavit  shall  state  whether  the  defence  alleged 
goes  to  the  whole  or  to  part  only,  and  (if  so)  to 
what  part  of  the  plaintiff's  claim. 

(c)  The  Judge  may,  if  he  thinks  fit,  order  the  defendant, 
or  in  the  case  of  a  corporation,  any  officer  thereof, 
to  attend  and  be  examined  upon  oath,  or  to  pro- 
duce any  leases,  deeds,  books,  or  documents,  or 
copies  of  or  extracts  therefrom.     0.  14,  r.  3,  (E). 

60 

Jud^rmeiit  for  4.  If  it  appear  that  the  defence  set  up  by  the  defendant 
^R,  604,(0)1.  applies  only  to  a  part  of  the  plaintiffs  claim,  or  that  any  part 
of  his  claim  is  admitted,  the  plaintiff  shall  have  judgment 
forthwith  for  such  part  of  his  claim  as  the  defence  does  not 
apply  to  or  as  is  admitted,  subject  to  such  terms,  if  any,  as  to 
suspending  execution,  or  the  payment  of  the  amount  levied 
or  any  part  thereof  into  Court  by  the  Sheriff,  the  taxation  of 
costs,  or  otherwise,  as  the  Judge  may  think  fit.  And  the 
defendant  may  be  allowed  to  defend  as  to  the  residue  of  the 
plaintiffs  claim.     O.  14,  r.  4,  (E). 

70 

agSn^^one  *•     If  1^  appears  to  the  Judge  that  any  defendant  has  a 

[CffR?8S^0)].  good  defence  to  or  ought  to  be  permitted  to  defend  the  action, 
and  that  any  other  defendant  has  not  such  defence  arid  ought 
not  to  be  permitted  to  defend,  the  former  may  be  permitted 
to  defend,  and  the  plaintiff  shall  be  entitled  to  enter  final 
judgment  against  the  latter,  and  may  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  proceed  with 
his  action  against  the  former.     0.  14,  r.  5,  (E). 

Leave  to  6.     Leave   to   defend   may   be   given  unconditionally,   or 

Icf.R.608,<o)i.  subject  to  such  terms  as  to  giving  security  or  time  or  mode  of 

trial  or  otherwise  as  the  Judge  may  think  tit.     0. 14,  r.  6,(E). 

78  • 

Smnwary  T.     The  Judgc  may  with  the  consent  of  all  parties  dispose 

ffpoea .  ^j  ^^^  action  finally  and  without  appeal  in  a  summary  man- 

ner.    O.  14,  r.  7,  (E). 
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8.  Where  leave,  whether  conditional  or  unconditional,  is    rS*/^it. 
given  to  defend,  the  Judge  shall  have  power  to  give  all  such         ts 
directions  as  to  the  further  conduct  of  the  action  as  might  be  Judsre. 
given  on  a  summons  for  directions,  and  may  order  the  action 

to  be  forthwith  set  down  for  trial.     O.  14,  r.  8  (a),  (E). 

9.  (a)  The  costs  of  and  incident  to  all  applications  under  coeu. 

this  Order  shall  be  dealt  with  by  the  Judge  on  the 
hearing  of  the  application,  who  shall  order  by  and 
to  whom,  and  when  the  same  shall  be  paid,  or  may 
refer  them  to  the  Judge  at  the  trial.  Provided 
that  in  case  no  trial  afterwards  takes  place,  or  no 
order  as  to  costs  is  made,  the  costo  are  to  be  costs 
in  the  cause. 

(b)  If  the  plaintiff  makes  an  application  under  this  Order 
where  the  case  is  not  within  the  Order,  or  where 
the  plaintiff,  in  the  opinion  of  the  Judge,  knew 
that  the  defendant  relied  on  a  contention  which 
would  entitle  him  to  unconditional  leave  to  defend, 
in  any  of  such  cases  the  application  shall  be  dis- 
missed with  costs  to  be  paid  forthwith  by  the 
plamtiff.     0.  14,  r.  9,  (E). 

10.  A  tenant  shall  have  the  same  right  to  relief  after  a  Relief Som 
judgment  under  this  Order  for  recovery  of  land  on  the  ground  '*^'^*^*^^'** 
of  forfeiture  for  non-payment  of  rent  as  if  the  judgment  had 

been  given  after  trial.     0.  14,  r.  10,  (E). 


ORDER  XV.  o.  XV, 

r.  I. 


APPUCATION   FOR   AN   ACCOUXT. 

1.  Where  a  writ  of  summons  has  been  indorsed  for  an  order  for 
account,  under  Order  IL,  Rule  7,  or  where  the  indorsement  [cr^Rleb,  (0)j. 
on  a  writ  of  summons  involves  taking  an  account,  if  the 
defendant  either  fails  to  appear,  or  does  not  after  appearance, 
by  affidavit  or  otherwise,  satisfy  the  Court  or  a  Judge  that 
there  is  some  preliminary  question  to  be  tried,  an  order  for 
the  proper  accounts,  with  all  necessary  inquiries  and  direc- 
tions, shall  be  forthwith  made.     O.  15,  r.  1,  (E). 
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o.  xY,  S.    An  application  for  such  order  as  mentioned  in  the 

'iff^        last  preceding  rule  shall  be  mfiwle  by  summons,  and  be  sup- 

to?  o'rSr  for    P^^^  ^7  ^^  affidavit,  when  necessary,  filed  on  behalf  of 

account.         ^^  plaintiff,  stating  concisely  the  grounds  of  his  claim  to  an 

account.     The  application  may  be  made  at  any  time  after  the 

time  for  entering  an  appearance  has  expired.    0.  15,  r.  2,  (E), 

ii^.i^.  ORDER   XVL 

PARTIES. 

1. — Oenerally, 

78 

Persons  claim-  1.  All  persons  may  be  joined  in  one  action  as  plaintiffs,  in 
eeveraiiF^  whom  any  right  to  relief  in  respect  of,  or  arising  out  of  the 
tive,  nw^  he  game  transaction,  or  series  of  transactions,  is  alleged  to  exist; 
nsi  ?o^l  ^^'  ^1^^^^^^^  jointly,  severally,  or  in  the  alternative,  where  if  such 
persons  brought  separate  actions  any  common  question  of  law 
or  fact  would  arise ;  provided  that,  if  upon  the  application  of 
any  defendant  it  shall  appear  that  such  joinder  may  embarrass 
or  delay  the  trial  of  the  action,  the  Court  or  a  Judge  may 
order  separate  trials,  or  make  such  other  order  as  may  be 
expedient,  and  judgment  may  be  given  for  such  one  or  more 
of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for 
such  relief  as  he  or  they  may  be  entitled  to,  without  any 
amendment.  But  the  defendant,  though  unsuccessful,  shall 
be  entitled  to  his  costs  occasioned  by  so  joining  any  person  who 
shall  not  be  found  entitled  to  relief  unless  the  Court  or  a 
Judge  in  disposing  of  the  costs  shall  otherwise  direct.  0.  16, 
r.  1.  (E). 

79 

nameof  wrong  ^*  Where  an  action  has  been  commenced  in  the  name  of 
Pcf*R*S'3  (O)].  ^^®  wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether 
it  has  been  commenced  in  the  name  of  the  right  plaintiff,  the 
Court  or  a  Judge  may,  if  satisfied  that  it  has  been  so  com- 
menced through  a  bona  fide  mistake,  and  that  it  is  neceaaary 
for  the  determination  of  the  real  matter  in  dispute  so  to  do, 
order  any  other  person  to  be  substituted  or  added  as  plaintiff 
upon  such  terms  as  may  be  just.     0.  16,  r.  2,  (E). 

80 

^^oi^er  of       3.     Where  in  an  action  any  person  has  been  improperly  or 

where  coun-    unnccessarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set 

up  a  counterclaim  or  set-off,  he  may  obtain  the  benefit  thereof 

by  establishing:  his  set-off  or  counterclaim  as  against  the 
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parties  other  than  the  co-plaintiff  so  joined,  notwithstanding     ^  J5J' 
the  misjoinder  of  such  plaintiff  or  any  proceeding  consequent 
thereon.    0. 16,  r.  3,  (E). 

81 

4.  All  persons  may  be  joined  as  defendants  against  whom  Who  may  be 
the  ri£rht  to  any  relief  is  alleged  to  exist,  whether  jointly,  defendants, 
severally,  or  in  the  alternative.     And  judgment  may  be  given 
against  such  one  or  more  of  the  defendants  as  may  be  found 

to  be  liable,  according  to  their  respective  liabilities,  without 
any  amendment.     0.  16,  r.  4,  (E). 

82 

5.  It  shall  not  be  necessary  that  every  defendant  shall  be  Defendant 

Dood  not  be 

interested  as  to  all  the  relief  prayed  for,  or  as  to  every  cause  of  interested  in 

.      ,     ,    1  .  ,.  .  \  1  .  1  ,       />.  aUthereUef 

action  included  in  any  proceeding  against  him  ;  but  the  Court  Fi?*^;^. 
or  a  Judge  may  make  such  order  as  may  appear  just  to 
prevent  any  defendant   from  being  embarrassed  or  put  to 
expense   by  being   required   to   attend   any  proceedings   in 
which  he  may  have  no  interest.     0.  16,  r.  5,  (E). 

83 

6.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  ah  or  any 
same  action  all  or  any  of  the  persons  severally,  or  jointly  and  SS  colftract 
severally,  liable  on  any  one  contract,  including  parties  to  bills  lu.  W8,  (O)  i. 
of  exchange  and  promissory  notes.     0.  16,  r.  6,  (E). 

7.  Where  the  plaintiff  is  in  doubt  as  to  the  person  from  piaiutiffin 
whom  he  is  entitled  to  redress,  he  may,  in  such  manner  as  pereonTrom 
hereinafter  mentioned,  or  as  may  be  prescribed  by  any  special  to^^wm^hT^ 
order,  join  two  or  more  defendants,  to  the  intent  that  the 
question  as  to  which,  if  any,  of  the  defendants  is  liable,  and 

to  what  extent,  may  be  determined  as  between  all  parties. 
O.  16,  r.  7,  (E). 

85 

8.  Trustees,  executors,  and  administratx)rs  may  sue  and  be  Trustees,  etc., 
sued  on  behalf  of  or  as  representing  the  property  or  estate  of  as  represent- 
which  they  are  trustees  or  representatives,  without  joining  Iff.  R.i93,*(0)i. 
any  of  the  persons  beneficially  interested  in  the  trust  or  estate, 

and  sfiaU  be  considered  as  representing  such  persons;  but  the 
CJourt  or  a  Judge  may,  at  any  stage  of  the  proceedings,  order 
any  of  such  persons  to  be  made  parties,  either  in  addition  to 
or  in  lieu  of  the  previously  existing  parties.  This  rule  shall 
apply  to  trustees,  executors,  and  administrators,  sued  in  pro- 
ceedings to  enforce  a  security  by  foreclosure  or  otherwise. 
0.  16,  r.  8,  (E). 
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rr't-ii.  •^-  Where  there  are  numerous  persons  having  the  same 
~  ST  interest  in  one  cause  or  matter,  one  or  more  of  such  persona 
are  rmmerou^s!  may  sue  or  be  sucd,  or  may  be  authorized  by  the  Court  or  a 

*  ■  '  '  Judge  to  defend  in  such  cause  or  matter,  on  behalf  or  for  tlie 
benefit  of  all  persons  so  interested.     O.  16,  r.  9,  (E). 


87 
Approval  of 
compromiBe  in 
absence  of 
Home  of 


person  fl 
int 


nterested. 


f8 
Misjoinder 
and  non- 
joinder. 
[(-f.R.  206,(0)]. 


AddinjT  and 
Htrikin^  out 
parties. 


Consent  of 
plaintiff  or 
next  friend. 


!•.  Where  in  proceedings  concerning  a  trust  a  compromise 
is  proposed,  and  some  of  the  pei-sons  interested  in  the  com- 
promise are  not  parties  to  the  proceedings,  but  there  are  other 
persons  in  the  same  interest  before  the  CJourt  and  assenting 
to  the  compromise,  the  Court  or  a  Judge,  if  satisfied  that  the 
compromise  will  be  for  the  benefit  of  the  absent  persons,-  and 
that  to  require  service  on  such  persons  would  cause  unreason- 
able expense  or  delay,  may  approve  the  compromise  and  order 
that  the  same  shall  be  binding  on  the  absent  persons,  and 
they  shall  be  bound  accordingly,  except  where  the  order  has 
been  obtained  by  fraud  or  non-disclosure  of  material  facts. 
O.  16,  r.  9a.,  (E). 

1 1.  No  cause  or  matter  shall  be  defeated  by  reason  of  the 
misjoinder  or  nonjoinder  of  parties,  and  the  Court  may  in 
every  cause  or  matter  deal  with  the  matter  in  controversy  so 
far  as  regards  the  rights  and  interests  of  the  parties  actually 
before  it.  The  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  either  upon  or  without  the  application  of  either 
party,  and  on  such  terms  as  may  appear  to  the  Court  or  a 
Judge  to  be  just,  order  that  the  names  of  any  parties  im- 
properly joined,  whether  as  plaintiffs  or  as  defendants,  be  struck 
out,  and  that  the  names  of  any  parties,  whether  plaintiffs  or 
defendants,  who  ought  to  have  been  joined,  or  whose  presence 
before  the  Court  may  be  necessary  in  order  to  enable  the 
Court  effectually  and  completely  to  fiwljudicate  upon  and  settle 
all  the  questions  involved  in  the  cause  or  matter,  be  added. 
No  person  shall  be  added  as  a  plaintiff  suing  without  a  next 
friend,  or  as  the  next  friend  of  a  plaintiff  under  any  disability, 
without  his  own  consent  in  writing  thereto.  Every  party 
whose  name  is  so  added  as  defendant  shall  be  served  with  a 
writ  of  summons  or  notice  in  manner  hereinafter  mentioned, 
or  in  such  manner  as  may  be  prescribed  by  any  special  order, 
and  the  proceedings  as  against  such  party  shall  be  deemed  to 
have  begun  only  on  the  service  of  such  writ  or  notice.  0. 16, 
r.  11,(E). 
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12.  Any  application  to  add  or  strike  out  or  substitute  a    ^'^^\ 
plaintiff  or  defendant  may  be  made  to  the  Court  or  a  Judge         sT 
at  any  time  before  trial  by  motion  or  summons,  or  at  the  trial  ad'j'orstiSJe 
of  the  action  in  a  summary  manner.     O.  16,  r.  12,  (E).  rR,ao8<6),  <0)). 

1 3.  Where  a  defendant  is  added  or  substituted,  the  plain-  Amended 
tiflF  shall,  unless  otherwise  ordered  by  the  Court  or  a  Judge,  new  defend- 

.    _  .^       ^  •^  ,  ,        **  *  ant  added. 

issue  an  amended   writ  of   summons,  and  serve  such  new[Of.R.207.(O>]. 
defendant  with  such  writ  or  notice  in  lieu  of  service  thereof 
in  the  same  manner  as  original  defendants  are  served.     O.  16, 
r.  13,  (E),  am. 


II. — Persons  under  Disability, 


91 


14.  Infants  may  sue  as  plaintiffs  by  their  next  friends  ^^^^^^ 
according  to  the  practice  of  the  Supreme  Court  in  Equity  at  JJJ^^ 
the  time  of  the  commencement  of  these  Rules,  and  may,  in  t^^-  ^r  ^^^ 
like  manner,  defend  by  their  guardians  appointed  for  that 
purpose.    Married  women  may  sue  and  be  sued  as  provided 

by  The  Married  Women's  Property  Act,  Chapter  78,  C.  S. 
1903.     0. 16,  r.  16,  (E),  am. 

15.  Where  lunatics  and  persons  of  unsound  mind  not  so  Lnnati^and 
found  by  inquisition  might  respectively  before  the  passing  of  S^und° 
the  principal  Act,  have  sued  as  plaintiffs  or  would  have  been  [Cf?R2i7,(0)j. 
liable  to  be  sued  as  defendants  in  any  action  or  suit,  they  may 
respectively  sue  as  plaintiffs  in  any  action  by  their  committee 

or  next  friend  according  to  the  pra^jtice  of  the  Supreme 
Court  in  Equity  at  the  time  of  the  commencement  of  these 
Rules,  and  may,  in  like  manner,  defend  any  action  by  their 
committees  or  guardians  appointed  for  that  purpose.  0.  16, 
r.  17,  (E),  am. 

16.  An  infant  shall  not  enter  an  appearance  except  by  his  Appearance 
guardian  ad  litem.    No  order  for  the  appointment  of  such    ^  "  *"  * 
guardian   shall   be   necessary,  but  the  solicitor  applying  to 

enter  such  appearance,  shall  make  and  file  an  affidavit  in  the 
Form  No.  2  in  Appendix  A.,  Part  II.,  with  such  variations 
as  circumstances  may  require.     0.  16,  r.  18,  (E). 

1 7.  Every  infant  served  with  a  petition  or  notice  of  motion,  GuardSn  ad 
or  summons  in  a  matter,  shall  appear  on  the  hearing  thereof  ^^'"* 

by  a  guardian  cut  litem  in  all  eases  in  which  the  appointment 
of  a  special  guardian  is  not  provided  for.     No  order  for  the 
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r?'  £^^  appointment  of  such  guardian  shall  be  necessary,  but  the 
solicitor  by  whom  he  appears  shall  previously  make  and  file 
an  affidavit  as  in  the  last  Rule  mentioned.    0. 16,  r.  18,  (E). 

96 

nextfri  °d  ' ^'    Before  the  name  of  any  person  shall  be  used  in  any 

[Cf.  R 198,  <6)].  action  as  next  friend  of  any  infant,  or  other  party,  or  as  relator, 

such  person  shall  sign  a  written  authority  to  the  solicitor  for 

that  purpose,  and  the  authority  shall  be  filed  with  the  proper 

officer,    0.  16,  r.  20,  (E),  am;    C.  S.  1903,  c.  112,  a  39. 

96 

Con^tastx)  |9.  In  all  caases  or  matters  to  which  any  infant  or  person 
J^{}jJ°der  of  imsound  mind,  whether  so  found  by  inquisition  or  not,  or 
person  under  any  other  disability,  is  a  party,  any  consent  as 
to  the  mode  of  taking  evidence  or  as  to  any  other  procedure 
shall,  if  given  with  the  consent  of  the  Court  or  a  Judge  by  the 
next  friend,  guardian,  committee,  or  other  person  acting  on 
behalf  of  the  person  under  disability,  have  the  same  force  and 
effect  as  if  such  party  were  under  no  disability  and  kadgir^i 
such  consent.  Provided  that  no  such  consent  by  amy  committee 
of  a  lunatic  shall  be  valid  as  between  him  and  the  lunatic 
unless  given  with  the  sanction  of  the  Court  or  a  Judge.  0« 
16,  r.  21,  (E). 

III. — Administration  and  Execidion  of  Trusts. 

97 

ap^i^ted  to  ^*- — (^)  ^^  *°y  ^^^"^  ^^  which  the  right  of  an  heir-at-law, 
cFmIT*'"^  *  or  the  next  of  kin  or  a  class  shall  depend  upon  the  construction 
[Cf.  i{.aoi,((»].  ^jch  the  Court  or  a  Judge  may  put  upon  an  instrument,  and 
it  shall  not  be  known  or  shall  be  difficult  to  ascertain  who  is 
or  are  such  heir-at-law,  or  next  of  kin  or  class,  and  the  Court 
or  Judge  shall  consider  that  in  order  to  save  expense  or  for 
some  other  reason  it  will  be  convenient  to  have  the  quesftiona 
of  construction  determined  before  such  heir-at-law,  next  of 
kin,  or  class  shall  have  been  ascertained  by  means  of  inquiry 
or  otherwise,  the  Court  or  Judge  may  appoint  some  one  or 
more  persons  to  represent  such  heir-at-law,  next  of  kin,  or 
class,  and  the  judgment  of  the  Court  or  Judge  in  the  presence 
of  such  persons  shall  be  binding  upon  the  heir-at-law,  next  of 
kin,  or  class  so  represented.    0.  16,  r.  32  (a),  (E). 

TpMnt^won     (2)  ^  ^^7  other  case  in  which  an  heir-at-law,  or  any  next  of 

obMnt^ruen.  ^^  ^^  *  <^l*ss  shall  bc  interested  in  any  proceedings,  the  Court 

or  Judge  may,  if,  having  regard  to  the  nature  and  extent  of  the 
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mtereet  of  such  persons  or  any  of  them,  it  shall  appear  expe-  ^-,^5^ 
dient,  on  account  of  the  diflSculty  of  ascertaining  such  persons, 
or  in  order  to  save  expense,  appoint  one  or  more  persons  to 
represent  such  heir,  or  to  represent  all  or  any  of  such  next  of 
kin  or  class,  and  the  judgment  or  order  of  the  Court  or  Judge 
in  the  presence  of  the  persons  so  appointed  shall  be  binding 
upon  the  persons  so  represented.     0.  16,  r.  32  (6),  (E). 

21.     Any  residuary  legatee  or  next  of  kin  entitled  to  aResidiSry 
judgment  or  order  for  the  administration  of  the   personal  n^t  of  Sn. 
estate  of  a  deceased  person,  may  have  the  same  writhout  serv-  (O)]. 
ing  the  remaining  residuary  legatees  or  next  of  kin.     0.  16, 
r.  33,  (E);  C.  S.  1903,  c.  112,  s.  114,  r.  1. 

89 

J88.    Any  legatee  interested  in  a  legacy  charged  upon  real  J^^Ld 
estate,  and  any  person  interested  in  the  proceeds  of  real  estate  proceeds  of 
directed  to  be  scdd,  and  who  may  be  entitled  to  a  judgment  or  (qJ]      ^^*  ^''^• 
order  for  the  administration  of  the  estate  of  a  deceased  person, 
may  have  the  same  without  serving  any  other  legatee  or 
person  interested  in  the  proceeds  of  the  estate.     0.  16,  r.  34, 
(E);  C.  S.  1903,  c.  112,  s.  114,  r.  2. 

/S3.     Any  residuary  devisee   or  heir  entitled  to  the  like  Residuary 
judgment  or  order,  may  have  the  same  without  serving  any  ^eir. 
co-residuary  devisee  or  co-heir.     0.  16,  r.  35,  (E);  C.  S.  1903,  i^)]. 
c.  112,  s.  114,  r.  3. 

584.    Any  one  of  several  cestuis  que  trvMent  under  any  Cestuis  que 
deed  or  instrument  entitled  to  a  judgment  or  order  for  the  (5/^^  ^^^  <^^» 
execution  of  the  trusts  of  the  deed  or  instrument,  may  have 
the  same  without  serving  any  other  cestui  que  trust.     0. 16, 
r.  36,  (E);  C.  S.  1903,  c.  112,  s.  114,  r.  4. 

25.     In  all  cases  of  actions  for  the  prevention  of  waste  or  protection  of 
otherwise  for  the  protection  of  property,  one  person  may  sue  f^Sosaiic), 
on  behalf  of  himself  and  all  persons  having  the  same  interest.  ^ 
O.  16,  r.  37,  (E);  C.  S.  1903,  c  112,  s.  114,  r.  5. 

103 

J86.     Any  executor,  administrator,  or  trustee  entitled  there-  Executor, 

,  .     ,  ,  1  .       .  ,  etc.,  for 

to  may  have  a  ludffment  or  order  against  any  one  legatee,  adminifltra- 

%  -  ,  •'.  i.,1..  -  t*<^"  "^  estate. 

next  of  km,  or  cestut  que  trust  for  the  fiwlministration  of  the  ^^J^  ^^^  ^-^^' 
estate  or  the  execution  of  the  trusts.     0. 16,  r.  38,  (E);  C.  S. 
1903,  a  112,  a  114,  r.  6. 


Digitized  by 


Google 


62 
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<0)J. 


105 
Notice  of 
judgment  to 
be  served  on 
certain 
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.R.203(3), 


perac 
[Cf.l 
(O)J. 


ST.  The  Coart  or  a  Judge  may  require  any  person  to  be 
made  a  party  to  any  action  or  proceeding,  and  may  give  the 
conduct  of  the  action  or  proceeding  to  such  person  as  he  may 
think  fit,  and  may  make  such  order  in  any  particular  case  as 
he  may  think  just  for  placing  the  defendant  on  the  record  on 
the  same  footing  in  regard  to  costs  as  other  parties  having  a 
common  interest  with  him  in  the  matters  in  question.  0. 16, 
r.  39,  (E);  C.  S.  1903,  c.  112,  s.  114,  r.  7,  am. 

28.  Wherever,  in  any  a<5tion  for  the  administration  of  the 
estate  of  a  deceased  person,  or  the  execution  of  the  trusts  of 
any  deed  or  instrument,  or  for  the  partition  or  sale  of  any 
hereditaments,  a  judgment  or  an  order  has  been  pronounced 
or  made  — 

(a)  Under  Order  XV.; 

(b)  Under  Order  XXXIII.; 

(c)  Affecting  the  rights  or  interests  of  persons 

not  parties  to  the  action  ; 

the  Court  or  a  Judge  may  direct  that  any  persons  interested 
in  the  estate,  or  under  the  trust,  or  in  the  hereditaments, 
shall  be  served  with  notice  of  the  judgment  or  order ;  and 
after  such  notice  such  persons  shall  be  bound  by  the  proceed- 
ings, in  the  same  manner  as  if  they  had  originally  been  made 
parties,  and  shall  be  at  liberty  to  attend  the  proceedings  under 
the  judgment  or  order.  Any  person  so  served  may,  within 
one  month  after  such  service,  apply  to  the  Court  or  Judge  to 
discharge,  vary,  or  add  to  the  judgment  or  order.  O.  16, 
r.  40,  (E).     See  C.  S.  1903,  c.  112,  s.  114,  r.  8. 


106 
Order  for 
liberty  to 
attend  not 
neceH8ar)\ 


?}9.  It  shall  not  be  necessary  for  any  person  served  with 
notice  of  any  judgment  or  order,  to  obtain  an  order  for  liberty 
to  attend  the  proceedings  under  such  judgment  or  order,  but 
such  person  shall  be  at  liberty  to  attend  the  proceedings  upon 
entering  an  appearance  in  the  same  manner,  and  subject  to 
the  same  provisions,  as  a  defendant  entering  an  appearance. 
Memorandum  A  memorandum  of  the  service  upon  any  person  of  notice  of 
the  judgment  or  order  in  any  action  under  Rule  28,  shall  be 
entered  with  the  Registrar  upon  due  proof  by  affidavit  of 
such  service.     O.  16,  rr.  41,  42,  (E). 

Formo?  ^^-     Notice  of  a  judgment  or  order  served  pursuant  to 

memoranduih.  jj^^j^  28  shall  be  entitled  in  the  action,  and  there  shall  be 
endorsed  thereon  a  memorandum  in  the  Form  No.  22  in  Appen- 
dix G.     0.  16,  r.  48,  (E). 


of  (icrvico. 
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31.    Notice  of  a  judgment  or  order  on  an  infant  or  person      o.  x¥i, 
of  unsound  mind,  not  so  found  by  inquisition,  shall  be  served        '~^     '~~ 
in  the  same  manner  as  a  writ  of  summons  in  an  action.  SoSce^?' 
0.16,r.44,(E>  {^&X: 

3S.    In  any  cause  or  matter  to  execute  the  trusts  of  a  will  Heir-a^uw 
it  shall  not  be  necessary  to  make  the  heir-at-law  a  party,  but  partyTn^iSf 
the  plaintiff  shall  be  at  liberty  to  make  the  heir-at-law  a  trust.^" 
party  where  he  desires  to  have  the  will  established  against 
him.     O.  16,  r.  45,  (E)l 

SS. — (1)  If  in  any  cause,  matter,  or  other  proceeding  it  whore  no 
shall  appear  to  the  Court  or  a  Judge  that  any  deceased  person  repw^entativ© 
who  was  interested  in  the  matter  in  question  has  no  legal  appoint  a  rep- 
personal  representative,  the  Court  or  Judge  may  proceed  in  (<^'-R.w4.(0)l. 
the  absence  of  any  person  representing  the   estate  of  the 
deceased  person,  or  may  appoint  some  person  t6  represent  his 
estate  for  all  the  purposes  of  the  cause,   matter,  or  other 
proceeding  on  such  notice  to  such  persons  (if  swiy)  as  the 
Court  or  Judge  shall  think  fit,  either  specially  or  generally 
by  public  advertisement,  and  the  order  so  made,  and  any 
order  consequent  thereon,  shall  bind  the  estate  of  the  deceased 
person  in  the  same  manner  in  every  respect  as  if  a  duly 
constituted  legal  personal  representative  of  the  deceased  had 
been  a  party  to  the  cause,  matter,  or  proceeding.     0.  16,  r.  46, 
(E);  C.  S.  1903,  c  112,  s.  116. 

(2)  Where  probate  of  the  will  of  a  deceased  person,  or 
letters  of  administration  to  his  estate  have  not  been  granted, 
and  representation  of  such  estate  is  required  in  any  cause, 
matter  or  other  proceeding,  the  Court  or  a  Judge  may  appomt 
an  administrator  ad  litem.     See  R.  195,  (0). 

34.     In  any  cause  or  matter  for  the  administration  of  the  Administra- 
estate  of  a  deceased  person,  no  party  other  than  the  executor  cSSvSbm^  *^ 
or  administrator  shall,  unless  by  leave  of  the  Court  or  a^^^^j^^*'^ 
Judge  be  entitled  to  appear  either  in  Court  or  in  Chambers,  [(*|  ^f^o*.  (Oj). 
or  before  a  Referee,  on  the  claim  of  any  person  not  a  party 
to  the  cause  or  matter  against  the  estate  of  the  deceased  per- 
son in  respect  of  any  debt  or  liability.     The  Court  or  a  Judge 
may  direct  or  give  liberty  to  any  other  party  to  the  cause  or 
matter  to  appear,  either  in  addition  to  or  in  the  place  of  the 
executor  or  administrator,  upon  such  terms  as  to  costs  or 
otherwise  as  they  or  he  shall  think  fit.     O.  16,  r.  47,  (E),  am 
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IV. — Third  Party  Procedure. 

35.  Where  a  defendant  claims  to  be  entitled  to  contribution, 
or  indemnity  from  or  any  other  relief  over  against  any  person 
not  a  party  to  the  action,  he  may^  by  leave  of  the  Court  or  a 
Judge,  issue  a  notice  (hereinafter  called  the  third-party  notice) 
to  that  effect.  A  copy  of  such  notice  shall  be  filed  with  the 
proper  officer  and  served  on  such  person  according  to  the  rules 
relating  to  the  service  of  writs  of  summons.  The  notice  shall 
state  the  nature  and  grounds  of  the  claim,  and  shall,  unless 
otherwise  ordered  by  the  Court  or  a  Judge  be  served  within 
the  time  limited  for  delivering  his  defence.  Such  notice  may  * 
be  in  the  form  or  to  the  effect  of  the  Form  No.  L  in  Appendix 
B.,  with  such  variations  as  circumstances  may  require,  and 
therewith  shall  be  served  a  copy  of  the  statement  of  claim,  or 
if  there  be  no  statement  of  claim,  then  a  copy  of  the  writ  of 
summons  in  the  action.    0. 16,  r.  48,  (E),  am.;  R  209,  (0). 

36.  If  a  person  not  a  party  to  the  action,  who  is  served  as 
mentioned  in  Rule  35  (hereafter  called  the  third  party), 
desires  to  dispute  the  plaintiffs  claim  in  the  action  as  against 
the  defendant  on  whose  behalf  the  notice  has  been  given,  or 
his  own  liability  to  the  defendant,  the  third  party  must  enter 
an  appearance  in  the  action  within  eight  days  from  the  service 
of  the  notice.  In  default  of  his  so  doing,  he  shall  be  deemed 
to  admit  the  validity  of  the  judgment  obtained  against  such 
defendant,  whether  obtained  by  consent  or  otherwise,  and  his 
own  liability  to  contribute  or  indemnify,  or  as  may  be,  to  the 
extent  claimed  in  the  third-party  notice.  Provided  always, 
that  a  person  so  served  and  failing  to  appear  within  the  said 
l)eriod  of  eight  days  may  apply  to  the  Court  or  a  Judge  for 
leave  to  appear,  and  such  leave  may  be  given  upon  such  terms, 
if  any,  as  the  Court  or  Judge  shall  think  fit.  0. 16,  r.  49, 
(E),  am.;  R.  210,  (0). 


114 

Judgment 
afirainnt  third 
party  on 
default  of 
appearance. 


37.  Where  a  third  party  makes  default  in  entering  an 
appearance  in  the  action,  in  ease  the  defendant  giving  the 
notice  suffer  judgment  by  default,  he  shall  be  entitled  at  any 
time,  after  satisfaction  of  the  judgment  at^ainst  himself,  or 
before  such  satisfaction  by  leave  of  the  Court  or  a  Judge,  to 
enter  judgment  a^j^ainst  the  third  party  to  the  extent  of  the 
contribution  or  indemnity  or  relief  over-claimed  in  the  third- 
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party  notice  ;  provided  that  it  shall  be  lawful  for  the  Ciourt  or      ••  *^ 

a  Judge  to  set  aside  or  vary  such  judgment  upon  such  terms  — ' ^ 

as  may  seem  just.    0.  16.  r.  50,  (E),  am.;  R  211,  (0). 


38.  Where  a  third  party  makes  default  in  entering  an  JucUanent  on 

.  ...  trial  on  default 

appearance  in  the  action,  in  case  the  action  is  tried  and  results  oj  j^?^*™"*^ 
in  favor  of  the  plaintiff,  the  Judge  who  tries  the  action  may,  at  [<^'-  R.212JO)]! 
or  after  the  trial,  enter  such  judgment  as  the  nature  of  the 
case  may  require  for  the  defendant  giving  the  notice  against 
the  third  party:  Provided  that  execution  thereof  be  not 
issued  without  leave  of  the  Judge  imtil  after  satisfaction 
by  such  defendant  of  the  verdict  or  judgment  against  him. 
Ajid  if  the  action  is  finally  decided  in  the  plaintifi*s  favor, 
otherwise  than  by  trial,  the  Court  or  Judge  may,  on  applica- 
tion by  motion  or  summons,  order  such  judgment  as  the 
nature  of  the  case  may  require  to  be  entered  for  the  defendant 
giving  the  notice  against  the  third  party  at  any  time  after 
satisfaction  by  the  defendant  of  the  amount  recovered  by  the 
plaintiflF  against  him.     0.  16,  r.  51,  (E). 

39.  If  a  third  party  appears  pursuant  to  the  third-party  Appearance 
notice,  the  defendant  giving  the  notice  may  apply  to  the  Application  ^' 

^  Ti         /►I'T-  -ii-i/^.-r,        'or  directions. 

Court  6r  a  Judge  for  directions,  and  the  Court  or  a  Judge,  fc'-R- 213  (i), 

upon  the  hearing  of  such  application,  may,  if  satisfied  that 

there  is  a  question  proper  to  be  tried  as  to  the  liability  of  the 

third  party  to  make  the  contribution  or  indemnity  claimed, 

in  whole  or  in  part,  order  the  question  of  such  liability,  as 

between  the  third  party  and  the  defendant  giving  the  notice, 

to  be  tried  in  such  manner,  at  or  after  the  trial  of  the  action 

as  the  Court  or  Judge  directs ;  and  if  not  so  satisfied,  may 

order  such  judgment  as  the  nature  of  the  case  requires  to  be 

entered  in  favor  of  the  defendant  giving  the  notice  against 

the  third  party.     0.  16,  r.  52,  (£> 

40.  The   Court   or   a  Judge,   upon   the   hearing   of   the  DirecUoL. 


application  mentioned  in  Rule  39,  may,  if  it  shall  appear 
desirable  to  do  so,  give  the  third  party  liberty  to  defend  the 
action,  upon  such  terms  as  may  be  just,  or  to  appear  at  the 
trial  and  take  such  part  therein  as  may  be  just,  and  generally 
may  order  such  proceedings  to  be  taken,  documents  to  be 
delivered,''or  amendments  to  be  made,  and  give  such  directions 
as  to  the  Court  or  Judge  shall  appear  proper  for  having  the 
5 


Cf.  R.  213,  (2), 

:o)j. 
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rr'J-ik  question  most  conveniently  determined,  and  as  to  the  mode 
and  extent  in,  or  to  which  the  third  party  shall  be  bound  or 
made  liable  by  the  jud^nent  in  the  action.     0.  16,  r.  53,  (E). 

^^^^118  41.    The  Court  or  a  Judge  may  decide  all  questions  of 

IR.  2ii  (0>].      costs,  as  between  a  third  party  and  the  other  parties  to  the 

action,  and  may  order  any  one  or  more  to  pay  the  costs  of 

any  other,  or  others,  or  give  such  directions  as  to  costs  as  the 

justice  of  the  case  may  require.     0.  16,  r.  54,  (E). 

119 

Claim  to  con-       45J.     Where  a  defendant  claims  to  be  entitled  to  contribu- 

tribution,  ,  .     i  •         r 

Indemnity.  tion  or  indemnity  from  or  relief  over  against  any  otiier 
co-defendant,  defendant  to  the  action,  a  notice  may  be  issued  and  the  same 
procedure  shall  be  adopted,  for  the  determination  of  such 
questions  between  the  defendants,  as  would  be  issued  and 
taken  against  such  other  defendant,  if  such  last-mentioned 
defendant  were  a  third  party ;  but  nothing  herein  contained 
shall  prejudice  the  rights  of  the  plaintiff  against  any  defendant 
in  the  action.     0.  16,  r.  55,  (E),  am. ;  R.  215,  (O). 

Plaintiff  not  to     43.    A  plaintiff  is  not  to  be  prejudiced  or  unnecessarily  delay. 

bedelayedby  ^        ^  .i,-ii., 

queaUons         ed  by  i^ason  of  questions  between  the  defendant  and  the  ihird 

d©fend(Mit8.      party  in  which  he  is  not  concerned  ;  and  the  Court  or  Judge 

shall  give  such  directions,  on  terms  or  otherwise,  as  may  be 

necessary  to  prevent  such  delay  of  the  plaintiff,  where  it  can 

be  done  without  injustice  to  the  defendants.     R.  216,  (O). 

o.xvii,  ORDER  XVII. 

rr.  I,  «. 


CHANGE   OF  PARTIES  BY  DEATH,   ETC. 

AoUon^otto        ••    ^  cause  or  matter  shall  not  become  abated  by  reason 

S^Sf*^®**     of  the  marriage,  death,  or  bankruptcy  of  any  of  the  parties* 

surdves.         if  the  causc  of  action  survive  or  continue,  and  shall  not 

[Cf.R.  394,(0)].  Ij^^jqjjj^  defective  by  the  assignment,  creation,  or  devolution 

of  any  estate  or  title  pendente  lite ;  and,  whether  the  cause 

of  action  survives  or  not,  there  shall  be  no  abatement  by 

reason  of  the  death  of  either  party  between  tJie  verdict  or 

finding  of  the  issues  of  fact  and  the  judgment,  but  judgment 

may  in  such  case  be  entered,  notwithstanding  the  death. 

ai7,r.l,(E). 

J8.    In  case  of  the  marriage,  death,  or  bankruptcy,  or 
devolution  of  estate  by  operation  of  law,  of  any  party  to  a 
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cause  or  matter,  the  Court  or  a  Judge  may,  if  it  be  deemed     ^,V!}tl 
necessary  for  the  complete  settlement  of  all  the  questions         122 
involved,  order  that  the   husband,  personal  representative,  marriaiM.  etc, 
trustee,  or  other  successor  in  interest,  if  any,  of  such  pai'ty  be  ^^^^^' 
made  a  party,  or  be  served  with  notice  in  such  manner  and  order  sucoeu- 

^       •' '  Kor  to  be  made 

form  as  hereinafter  prescribed,  and  on  such  terms  as  the  ge??S?^with 
Court  or  Judge  shall  think  just,  and  shall  make  such  order  "otice. 
for  the  disposal  of  the  cause  or  matter  as  may  be  just.     0. 17, 
r.  2,  (E). 

123 

3.  In  case  of  an  assi^ment,  creation,  or  devolution  of  any  Aasiarnment 

tt^tiucntc  lite. 

estate  or  title  pendente  lite,  the  cause  or  matter  may  be  con-  [R.  3»5.  (0)\ 
tinned  by  or  against  the  person  to  or  upon  whom  such  estate 
or  title  has  come  or  devolved.     O.  17,  r.  3,  (E). 

•  124 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  order  to  add 
any  other  event  occurring:  after  the  commencement  of  a  cause  chaiure  of 

^x  ,  .  ^  ,  ^  .     .  i.   .    ^  ^  interest 

or  matter,  and  causing  a  ctmnge  or  transmission  of  interest  [R.  386,  (OH. 
or  liability,  or  by  reason  of  any  person  interested  coming  into 
existence  after  the  commencement  of  the  cause  or  matter,  it 
becomes  necessary  or  desirable  that  any  person  not  already  a 
party  should  be  made  a  party,  or  that  any  person  already  a 
party  should  be  made  a  party  in  another  capacity,  an  order 
that  the  proceedings  sliall  be  carried  on  between  the  continu- 
ing parties,  and  such  new  party  or  parties,  may  be  obtained 
ex  parte  on  application  to  the  Court  or  a  Judge,  upon  an 
allegation  of  such  change,  or  transmission  of  interest  or 
liability,  or  of  such  person  interested  having  come  into  exist- 
ence.    O.  17,  r.  4,  (E). 

5.  An   order    obtained    as    in  the  last    preceding    rule  service  of 
mentioned  shall,  unless  the  Court  or  Judge  shall  otherwise  tinue  action! 
direct,  be  served  upon  the  continuing  party  or  parties,  or  their  '  ^  ^ 
solicitors,  and  also  upon  each  such  new  party,  unless  the  person 
making  the  application  be  himself  the  only  new  party,  and 

the  order  shall  from  the  time  of  such  service,  subject,  never- 
theless, to  the  next  two  following  rules,  be  binding  on  the 
persons  served  therewith,  and  every  person  served  therewith 
who  is  not  already  a  party  to  the  cause  or  matter  shall  be 
bound  to  enter  an  appearance  thereto  within  the  same  time 
and  in  the  same  manner  as  if  he  had  been  served  with  a  writ 
of  summons.     O.  17,  r.  5,  (E). 
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o.  ivn,         6.     Where  any  person  who  is  under  no  disability  or  under 

'^^^^     no  disability  other  than  coverture,  or  being  under  any  dis- 

dischlS^^"  ^  ability  other  than  coverture,  but  having  a  guardian  ad  lUem 

[T^wi  (0)j.     ^  ^^^  cause  or  matter,  shall  be  served  with  such  brder  as  in 

Rule  4  mentioned,  such  person  may  apply  to  the  Court  or  a 

Judge  to  discharge  or  vary  such  order  at  any  time  within 

twelve  days  from  the  service  thereof.     0.  17,  r.  6,  (E). 

127 

App^cation  to  7.  Where  any  person  bfeing  under  any  disability  other  than 
**'rSn*under  ^^verture,  and  not  having  a  guardian  ad  litem  in  the  cause  or 
^4«{*(5*)j.  Da^'tter,  is  served  with  any  order  as  in  Rule  4  mentioned,  such 
person  may  apply  to  the  Court  or  a  Judge  to  discharge  or 
vaty  such  order  at  any  time  within  twelve  days  from  the 
appointment  of  a  guardian  ad  litem  for  such  party,  and  until 
such  period  of  twelve  days  shall  have  expired  such  order  shall 
have  no  force  or  effect  as  against  such  last-mentioned  person. 
0.  17,  r.  7,  (E). 

128 

Death  of  sole       g^  When  the  plaintiff  or  defendant  in  a  cause  or  matter 

Slaintiff  or  ^ 

fRf^*<0)i  ^^^'  ^^^  ^^^  cause  of  action  survives,  but  the  person  entitled 
to  proceed  fails  to  proceed,  the  defendant  (or  the  person 
against  whom  the  cause  or  matter  may  be  continued)  may 
apply  by  summons  to  compel  the  plaintiff  (or  the  person  entitled 
to  proceed)  to  proceed  within  such  time  as  may  be  (Mxiered; 
and  in  default  of  such  proceeding,  judgment  may  be  eatered 
for  the  defendant,  or,  as  the  case  may  be,  for  the  person 
against  whom  the  cause  or  matter  might  have  been  continued; 
and  in  such  case,  if  the  plaintiff'  has  died,  execution  may  issue 
as  in  the  case  provided  for  by  Order  XLI.,  Rule  20.  O.  17, 
r.  8,  (E). 

••*V"'  ORDER  XVm. 

*  * 

JOINDER  OF   CAUSES   OF   ACTION 
129 

^S^tiSn  may  '•  Subject  to  the  following  Rules  of  this  Order,  the  plain- 
rci^ rflW2,  ^^^  ^"*y  ^^i^^  ^^  ^^^  same  action  several  causes  of  action;  but 
237,  (O)  ].  jf  j|.  appear  to  the  Court  or  a  Judge  that  any  such  causes  of 
action  cannot  be  conveniently  tried  or  disposed  of  together, 
the  Court  or  Judge  may  order  separate  trials  of  any  of  such 
causes  of  action  to  be  had,  or  may  make  such  other  order  as 
may  be  necessary  or  expedient  for  the  separate  disposal 
thereof,    O.  18,  r.  1,  (E). 
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S.  No  cause  of  action  shall,  unless  by  leave  of  the  Court  or    ^f  J™; 
a  Judge,  be  joined  with  an.  action  for  the  recovery  of  land,         m 
except  claims  in  respect  of  mesne  profits  or  arrears  of  rent  or  land.^^*^^  ° 
double   value   in   respect  of  the  premises  claimed,   or  any 
part  thereof,  and  damages  for  breach  of  any  contract  under 
which  the  same  or  any  part  thereof  are  held,  or  for  any  wrong 
or  injury  to  the  premises  claimed. 

Provided  that  nothing  in  this  Order  contained  shall  prevent  joinder  of 
any  plaintiff  in  an  action  for  foreclosure  or  redemption  from  Jw^km  tn 
asking  for  or  obtaining  an  order  against  the  defendant  for  fo^foeureor 
delivery  of  the  possession  of  the  mortgaged  property   to  the  "^^^p^*^"- 
plaintiff  on  or  after  the  order  absolute  for  foreclosure  or  redemp- 
tion^ as  the  case  may  be,  and  such  an  action  for  foreclosure  or 
redemption  and  for  such  delivery  of  possession  shall  not   be 
deemed  an  action  for  the  recovery  of  land  within  the  meaning 
of  these  rulea 

Provided  also,  that  in  case  any  mortgage  security  shall  be 
foreclosed  by  reason  of  the  default  to  redeem  by  any  plaintiff 
in  a  redemption  action,  the  defendant  in  whose  favor  such 
foreclosure  has  taken  place  may  by  motion  or  summons  apply 
to  the  Court  or  a  Judge  for  an  order  for  delivery  to  him  of 
possession  of  the  mortgaged  property,  and  such  order  may  be 
UMide  thereupon  as  the  justice  of  the  case  shall  require.  0.  18, 
r.  2,  (E). 

3.  A  claim  by  an  assignee  in  insolveacy  or  for  the  benefit  ciaim^bV 
of  creditors,  shall  not,  unless  by  leave  of  the   Court   or   a  S^XIJcy. 
Judge  be  joined  with  any  claim  by  him  in  any  other  capacity. 

R  233,  (O);  0.  18,  r.  3,  (E),  am. 

132 

4.  Claims  by  or  against  husband  and  wife  may  be  joined  ^^^j^gt  hus-*^ 
with  claims  by  or  against  either  of  them  separately.     0.  18,  [R^af^O)!*'** 
r.4,(E). 

5.  Claims  by  or  against  an   executor   or  administrator  as  claims  by  or 
such  may  be  joined  with  claims  by  or  against  him  personally,  executor. 
provided  the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of   which  the  plaintiff  or 
defendant  sues  or  is  sued  as  executor  or  adjninistrator.     0. 18, 

r.  5.  (E). 

131 

€.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims  Jo^nt  and 
by  them  or  any  of  them  separately  against  the  same  defend-  l^-  236,  (O)). 
aiit    0. 18,  r.  6,  (E). 
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Trial  Without  Pleadings. 


O.  XVIll, 

rr.  ?-t. 

136 
,  Rules  1,  8,  a 

136 
Remedy  fop 
mie^'oinder. 


T.  The  last  three  precoding  Rules  shall  be  sulgect  to  Rules 
1,  8  and  9  of  this  Order.     O.  18,  r.  7,  (E). 

8.  Any  defendant  alleging  that  the  plaintiff  has  united  in 
the  same  action  several  causes  of  acticm  which  cannot  be  coa- 
veniently  disposed  of  together,  may  at  any  time  apply  to  the 
Court  or  a  Judge  for  an  order  ccmfining  the  action  to  such 
of  the  causes  of  action  as  may  be  conveniently  disposed  of 
together.     0.  18,  r.  8,  (E). 


9.    If,  on  the  hearing  of  such  application  as  in  the  last 


187 
Order  for 

[Cf.R.237;(0)).  preceding  Rule  mentioned,  it  shall  appear  to  the  Court  or  a 
Judge  that  the  causes  of  action  are  such  as  cannot  all  be  con- 
veniently disposed  of  together,  the  Court  or  Judge  may  order 
any  of  such  causes  of  acUcoi  to  be  excluded,  and  consequential 
amendments  to  be  made,  and  may  make  such  order  as  to  costs 
as  may  be  just.     0.  18,  r.  9,  (E). 


O.  XVIIIa., 

rr.  1—3. 


ORDER  XVin«. 

TRIAL  WITHOUT  PLEADINGS. 


138 
Indorsement. 


1S9 
Notice  of  trial. 


140 
Application 
by  defendant 
for  statement 
of  claim. 


A  plaintiff  may  without  pleadings  proceed  to  trial,  subject 
to  the  following  rules : — 

1.  The  indorsement  of  the  writ  of  summons  shall  ccmtain 
a  statement  sufficient  to  give  notice  of  the  nature  of  his  claim 
or  of  the  relief  or  remedy  required  in  the  action,  and  shall 
state  tiiat  if  the  defendant  appears,  the  plaintiff  intends  to 
proceed  to  trial  without  pleadings.     O.  18a.,  r.  1,  (E). 

8.  Within  ten  days  after  appearance  the  plaintiff  shall 
serve  twenty-one  days*  notice  of  trial  without  pleadinga 
Such  notice  shjJl  be  in  form  No.  17  (a).  Appendix  B.,  with 
such  variations  aa  circumstances  may  require.  0. 18a.,  r.  2,  (E). 

3.  The  defendant  may  within  ten  days  after  appearance 
apply  by  summons  for  the  delivery  of  a  statement  o£  claim, 
and  on  such  summons  the  Judge  may  order  (1)  that  a  state- 
ment of  claim  shall  be  delivered,  in  which  case  the  action 
shall  proceed  in  the  usual  manner;  or  (2)  that  the  action 
shall  proceed  to  trial  without  pleadings,  in  which  case  it  may 
be  further  ordered,  if  the  Judge  thinks  fit,  that  either  party 
shall  deliver  particulars  of  his  claim  or  defence.  0.  ISoj 
r.  3,  (E). 
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4.  When  .the  Judge  orders  that  the  action  shall  proceed  to  *ij  ^llSf" 
trial  without  pleadings,  and  makes  no  order  as  to  particulars,         lii 
all  defences  shall  be  open  at  the  trial  to  the  def endajit.    Where  ''  ^  *^ 
particulars  are  ordered  to  be  delivered,  the  parties  shall  be 

bound  by  such  particulars,  so  far  as  regards  the  matters  in 
respect  to  which  the  order  for  particulars  was  made.  0. 18a., 
r.  4,  (E). 

5.  Where  a  defendant  has  not  taken  out  a  summons  under  special 
Rule  3  of  this  Order,  he  shall  not  be  aUowed  to  rely  on  a  set- 
off or  counterclcdm,  or  on  the  defence  of  infancy,  coverture, 
fraud,  or  Statute  of  Limitations,  unless  he  has  given  (within 

ten  days  after  appearance)  notice  to  the  plaintiff,  stating  the 
grounds  and  particulars  upon  which  he  relies.  O.  18a.,  r.  6, 
(E),  am. 

€.    When  a  plaintiff  indorses  tiie  writ  of  summons  with  a  Order  for 
statement  that,  if  the  defendant  appears,  he  intends  to  proceed  ^  ^   "^' 
to  trial  without  pleadings,  no  pleadings  shall  be  required  or 
delivered,  except  by  order  of  the  Judge  made  under  Bule  3 
of  this  Order.     O.  18a.,  r.  6,  (E). 

ORDER  XIX.  V"' 


PLEADING  GENERALLY, 

1.  The  plaintiff  shall,  subject  to  the  provisions  of  Order  Delivery  of 
XX.,  and  at  such  time  and  in  such  mcuiner  as  therein  pre-  ^  °*^* 
scribed,  deliver  to  the  defendant  a  statement  of  his  claim, 
and  of  the  relief  or  reriiedy  to  which  he  claims  to  be  entitled. 
The  defendant  shall,  subject  to  the  provisions  of  Order  XXI., 
and  at  such  time  and  in  such  manner  as  therein  prescribed, 
deliver  to  the  plaintiff  his  defence,  set-off,  or  counterclaim 
(if  any),  and  the  plaintiff  shall,  subject  to  the  provisions  of 
Order  XXIII.,  arid  at  such  time  and  in  such  manner  as  therein 
prescribed,  deliver  his  reply  (if  any)  to  such  def^ice,  set-off, 
or  counterclaim.  Sudi  statements  shall  be  as  Iffief  as  th« 
nature  of  the  case  will  admit,  and  the  proper  oflScer  in  taxing 
and  adiustins:  the  costs  of  the  action  irfiall,  at  the  instance  of  co8t£  of 

X  -i-i.      X  i.     •  •  X  prolixity. 

any  party,  or  may,  without  any  request,  inquire  into  any 
unnecessary  prolixity,  and  order  the  costs  occasioned  by  such 
prolixity  to  be  borne  by  the  party  chargeable  ¥nth  the  same. 
0.  19,  r.  2,  (E). 
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rr.Y-5.         ^'    -^  defendant  in  an  action  may  set  off,  or  set  up  by 

145         way  ot  coimterdaiei  agmk&st  the  claims  of  the  plaintiff,  any 

countenSaim.  ri^ckt  OT  olaim,  whether  such  set-off  or  counterclaim  sound  in 

fCf  RR.  ^&l 

ml  (O)i.  *  damages  or  not,  and  such  set-off  or  counterclaim  diall  have 
the  same  effS^ct  as  a  cross-action,  so  as  to  enaUe  Uie  Court  to 
pronounce  a  final  judgment  in  the  same  action,  both  on  the 
original  and  on  the  cross-claim.  But  the  Court  or  a  Judge 
may,  on  the  iq)plication  of  the  plaintiff  before  trial,  if  in  the 
opimon  of  the  Court  or  Judge  such  set-off  or  counterclaim 
cannot  be  conveniently  disposed  of  in  the  pending  action,  or 
ought  not  to  be  allowed,  refuse  permission  to  the  defendant 
to  avail  himself  thereof.    0.  19,  r.  3,  (E). 

116 

sto^mlteriai  '*  Every  pleading  shall  contain,  and  contain  only,  a  stated 
ewdence*  "^'  mcnt  in  a  summary  form  of  the  material  facts  on  which  the 
[Cf.R268,<o)].  p^j^y  pleading  relies  for  his  claim  or  defence,  as  the  case  may 
be,  but  not  the  evidence  by  which  they  are  to  be  proved,  and 
shaH,  when  necessary,  be  divided  into  paragraphs  numbered 
consecutively.  Dates,  sums,  and  numbers  shall  be  expressed 
in  ^ures,  and  not  in  words.  Signature  of  counsel  shall  not 
be  necesewy;  but  where  pleadings  have  been  settled  by 
.counsel  they  shall  be  signed  by  him ;  and  if  not  so  settled 
they  shall  be  signed  by  the  solicitor,  or  by  the  party,  if  he 
sues  or  defends  in  person*    O.  19,  r.  4,  (E). 

147 

Forms.  4^    fhe  Fomis  in  Appendices  C,  D.,  and  R,  when  appli- 

cable, and  where  they  are  not  applicable,  forms  of  the  like 
character,  as  near  as  may  be,  shall  be  used  for  all  pleadings, 
and  where  such  forms  are  applicable  and  sufficient  any  longer 
forms  shall  be  deemed  prolix,  and  the  costs  occasioned  by 
such  prolixity  shall  be  disallowed  to  or  borne  by  the  party  so 
using  the  same,  as  the  case  may  be.     O.  19,  r.  5,  (E). 

148 

b^T^"  ^  ^'  ^^  *^  cases  in  which  the  party  pleading  relies  on  any 
^|^j.y  misrepresentation,  fraud,  breach  of  trust,  wilful  default,  or 
undue  influence,  and  in  all  other  cases  in  which  particulars 
may  be  necessary  beyond  such  as  are  exemplified  in  the  forms 
aforesaid,  particulars  (with  dates  and  items  if  necessary)  riiall 
be  stated  in  the  pleading ;  provided  that,  if  the  particulars  be 
of  debt,  expenses,  or  damages,  and  exceed  three  folios,  the 
fact  must  be  so  stated,  with  a  reference  to  full  particulars 
already  delivered  or  to  be  delivered  with  the  pleading.  0. 19 
r.6,(E). 
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C    A  farther  and  better  statement  of  the  natcure  cl  the     „]  e^i. 

claim  or  defeDce,  or  further  and  better  particulars  of  any         M9 

^  X   X   J  .  IT  A.  ...  1.        Further  and 

matter  stated  m  any  pleading,  notice,  or  written  proceeding.  }>«tter  particu- 
requiring  particulars,  may  in  all  cases  be  ordered,  upon  such  IR-  ^.  <*oa 
terms,  as  to  costs  and  otherwise,  as  may  be  just    0.  19,  r.  7, 

(E). 

T.  The  party  at  whose  instance  particulars  ha^e  been  when^cSder 
delivered  under  a  Judge's  order  shall,  unless  the  order  ottber-.  i^Jtayr**^^^**^ 
wise  provides,  have  the  same  length  of  time  for  pleading  alter, 
tke  deKvery  of  the  particulars  that  he  had  at  the  return  of  • 
the  summons.  Save  as  in  this  rule  provided,  an  order  for 
particulars  shall  not,  unless  the  order  otherwise  provides,, 
operate  as  a  stay  of  proceedings,  or  give  any  extensioii  of  tkne.- 
O.  19,  r.  8,  (E). 

8.     Every  pleading  may  be  either  written  or  printed,  or  printed"  ^^ 
partly  written  and  partly  printed.   /O.  19,  r.  9,  (E),  am.  f^*^)]. 

152 

•.  Every  pleading  or  other  document  required  to  be  Delivery  of 
delivered  to  a  party,  or  between  parties,  shall  be  delivered  in  t^ '•  R.m<0)). 
the  manner  now  in  use  to  the  solicitor  of  every  party  who, 
appears  by  a  solicitor,  or  to  the  party  if  he  does  not  appear; 
by  a  solicitor,  but  if  no  appearance  has  been  entered  for  any^ 
party,  then  such  pleading  or  document  shall  be  delivered  by 
being  filed  with  the  proper  officer.     O.  19,  r.  10,  (E). 

153 

1#.     Nothing  in  these  rules  contained  shall  aftect  the  right  Plea  of  "Not 
of  any  defendant  to  plead  Not  Guilty  by  statute.     And  every  statute.*^ 
defence  of  Not  Guilty  by  statute  shall  have  the  same  effect  as  287.' (O)].' 
a  plea  of  Not  Guilty  by  statute  has  heretofore  had.     Where  a 
def  endwit  pleads  Not  Guilty  by  statute,  he  rfiall  insert  in  the 
margin  of  the  paragiaph  containing  tlie  plea,  the  words  "  By 
Statute,"  with  the  year  of  the  reign  in  which  the  Act  of 
Parliament  upon  which  he  relies  was  passed,  and  the  Chapt^ 
and  section  of  the  Act,  otherwise  the  plea  shall  be  taken  not 
to  have  been  pleaded  by  virtue  of  an  Act  of  Parliament. 
O.  19,  r.  12,  (E),  am. 

1 1.     Every  allegation  of  fact  in  any  pleading,  not  being  a  specifi? 
petition  or  summons,  if  not  denied  spedfically  or  by  neeeosary  fcT  r!'272,  (O)j. 
implication,  or  stated  to  be  not  admitted  in  the  pleading  of  the 
opposite  party,  shall  be  taken  to  be  admitted,  exetpt  m 
against  an  infant,  lunatic,  or  person  of  unsound  mind  not  so 
found  by  inquisition.     O.  19,  r.  13,  (S). 
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Pleading  Generally. 


•.  XIX, 

rr.  M--^. 

155 
Condition 
procedent. 


156 
Pleadings  to 
raise  all 
RTounds  of 
defence  or 
reply. 
[R.  271,  (O)]. 


157 
Departure. 

[R.  288,  (O)]. 


158 
Denial  to  bo 
specific. 


159 
Joinder  of 
issne. 


160 
Evaeive 
denial. 


IS.  Abj condition  precedent,  the  performanee  or  occnrrence 
of  which  is  intended  to  be  contested,  shall  be  distinctly  speci- 
fied in  his  {heading  by  the  plaintiff  or  defendant  (as  the  case 
may  be);  and  subject  thereto  an  averment  of  the  performance 
or  occurrence  of  all  conditions  precedent  necessary  for  the 
case  of  the  plaintiff  or  defendant  shall  be  implied  in  his  plead- 
ing.    0.  19,  r.  14,  (E). 

13.  The  defendant  or  plaintiff  (as  the  case  may  be)  must 
raise  by  his  pleading  all  matters  which  show  the  action  or 
counterclaim  not  to  be  maintainable,  or  that  the  transaction 
is  either  void  or  voidable  in  point  of  law,  and  all  such  grounds 
of  defence  or  reply,  as  the  case  may  be,  as  if  not  raised  would 
be  likely  to  take  the  opposite  party  by  surprise,  or  would 
raise  issues  of  fact  not  arising  out  of  the  preceding  pleadings, 
as,  for  instance,  fraud,  Statute  of  Limitations,  release,  pay- 
ment, performance,  facts  showing  illegality  either  by  statute 
or  common  law,  or  Statute  of  Frauds.     O.  19,  r.  16,  (E). 

1 4.  No  pleading,  not  being  a  petition  or  summons,  shall, 
except  by  way  of  amendment,  raise  any  new  ground  of  claim 
or  contain  any  allegation  of  fact  inconsistent  with  the  previous 
pleadings  of  the  party  pleading  the  same.     O.  19,  r.  16,  (E). 

1 5.  It  shall  not  be  sufficient  for  a  defendant  in  his  state- 
ment of  defence  to  deny  generally  the  grounds  alleged  by  the 
statement  of  claim,  or  for  a  plaintiff  in  his  reply  to  deny 
generally  the  grounds  alleged  in  a  defence  by  way  of  counter- 
daim,  but  eacli  party  must  deal  specifically  with  each  allega- 
tion of  fact  of  which  he  does  not  admit  the  truth,  except 
damages.    O.  19,  r.  17,  (E). 

1 6.  Subject  to  the  last  preceding  rule,  the  plaintiff  by  hia 
reply  may  join  issue  upon  the  defence,  and  each  party  in  his 
pleading  (if  any),  subsequent  to  reply,  may  join  issue  upon 
the  previous  pleading.  Such  joinder  of  issue  shall  operate 
as  a  denial  of  every  material  allegation  of  fact  in  the  pleading 
upon  which  issue  is  joined,  but  it  may  except  any  facts  which 
the  party  may  be  willing  to  admit,  and  shall  then  operate  as 
a  denial  of  the  facts  not  so  admitted.     O.  19,  r.  18,  (E). 

1 T.  When  a  party  in  any  ple€uling  denies  an  allegation 
of  fact  in  the  previous  pleading  of  the  opposite  par^,  he 
must  not  do  so  evasively,  but  answer  the  point  of  sabstanoo. 


Digitized  by 


Google 


Pleading  Generally.  75 

Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of  money,  ^J-  ^^ 
it  shall  not  be  sufficient  to  deny  that  he  received  that  par- 
tieular  amount,  but  he  must  deny  that  he  received  that  sum 
or  any  part  thereof,  or  else  set  out  how  much  he  received. 
And  if  an  allegation  is  made  with  divers  circumstances,  it 
shall  not  be  sufficient  to  deny  it  along  with  those  drcum* 
stances.    O.  19,  r.  19,  (E). 

1 8.    When  a  contract,  promise,  or  agreem^it  is  alleged  in  Denial  of 

IT  "I  "i.i^ii  7.1  .  contract 

any  pleading,  a  bare  denial  of  the  same  by  the  opposite  party  icf.  r.  282,  (0)j. 
shall  be  construed  only  as  a  denial  in  fact  of  the  express 
contract,  promise,  or  agreement  alleged,  or  of  the  matters  of 
fact  from  which  the  same  may  be  implied  by  law,  and  not  as 
a  denial  of  the  legality  or  sufficiency  in  law  of  such  contract, 
promise  or  agreement,  whether  with  reference  to  the  Statute 
of  Frauds  or  otherwise.     O.  19,  r.  20,  (E). 

!•.     Wherever  the  contents  of  any  document  are  material,  Kflbctof 
it  shall  be  sufficient  in  any  pleading  to  state  the  effect  thereof  bTJtSId. 
as  lariefly  as  possible,  without  setting  out  the  whcde  or  any 
part  thweof ,  unless  the  precise  words  of  the  docum^it  or  any 
part  thereof  are  material.     0.  19,  r.  21,  (E). 

163 

5!#.     Wherever  it  is  material  to  allege  malice,  fraudulent  AiiMration  of 
intention,  knowledge,  or  other  condition  of  the  mind  of  any  [cf.R.276,(0)j. 
person,  it  shall  be  sufficient  to  aUege  tiie  same  as  a  fact 
without  setting  out  the  circumstances  from  which  the  same 
is  to  be  inferred.     O.  19,  r.  22,  (E). 

%  I.     Wherever  it  is  material  to  allege  notice  to  any  perscMi  Aiie^t/on  of 
of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  [cf/R.'277,  (O)). 
such  notice  as  a  fact,  unless  the  form  or  the  precise  terme  of 
such  notice,  or  the  circumstances  from  which  sudt  notice  is  to 
be  inferred,  be  material.     O.  19,  r.  23,  (E). 

2!8.     Whenever  any  contract  or  any  relation  between  any  implied* 
persons  is  to  be  implied  from  a  series  of  letters  or  con  versa-  reiatkm^  ^^ 
tions,  or  otherwise  from  a  number  of  circumstances,  it  shall  ^^^•'^•^^•*  ^^ 
be  sufficient  to  allege  such  contract  or  relation  as  a  fact,  and 
to  refer  generally  to  such  letters,  conversaticMis,  or  circum- 
stances without  setting  them  out  in  detail.    And,  if  in  such 
case,  the  person  so  pleading  desires  to  rely  in  the  alternative 
upon  more  contracts  or  relations  than  one,  as  to  be  implied 
from   sudi  circumstances,    he  may  state  the  laaie  m  the 
alternative.    0. 19,  r.  24,  (E). 


Digitized  by 


Google 


76  Statement  of  Claim. 

rf*S5w  '**^*  Neither  party  need  in  any  pleading  allecre  any  matter 

m  of  fact  which  the  law  presumes  in  his  favor,  or  as  to  which 

prwumod  the  burden  of  proof  lies  upon  the  other  side,  unless  the  same 

stated.*^^  has  first  been  specifically  denied  (e.  a.,  consideration  for  a  bill 

FR.  279  (Oil  •       • 

of  exchange  where  the  plaintiff  sues  only  on  the  bill,  and  not 
for  the  consideration  as  a  substantive  ground  of  claim).  O. 
19,  r.  26,  (E). 

167 

rep^entative  '^^*  ^^  either  party  wishes  to  deny  the  right  of  any  other 
[c{!^!^&  <0)j.  P^rty  to  claim  as  executor,  or  as  trustee  whether  in  bank- 
ruptcy or  insolvency  or  otherwise,  or  in  any  representative  or 
other  alleged  capacity,  or  the  alleged  constitution  of  any 
partnership  firm,  he  shall  deny  the  same  specifically.  0.  21, 
r.  5,  (E),  am. 
Incorporation.  gjj  Unlcss  the  incorporation  of  a  corporate  party  is  speci- 
fically denied,  it  shall  not  be  necessary  to  prove  it.  R.  281,(0). 

170 

oMwtion!  ^^'  N^  technical  objection  shall  be  raised  to  any  pleading 

(Cf.  R-m  (Oij.  Q^  ^he  ground  of  any  alleged  want  of  form.     O.  19,  r.  26,  (E> 

171 

pfSdinln'!"'  *^'J^.  The  Court  or  a  Judge  may  at  any  stage  of  the  proceed- 
[Cf.R.2»8,(0)j.  jj^gg  order  to  be  struck  out  or  amended  any  matter  in  any 
indorsement  or  pleading  which  may  be  unnecessary  or  scandal- 
lous,  or  which  may  tend  to  prejudice,  embarrass,  or  delay  the 
fair  trial  of  the  action ;  and  may  in  any  such  case,  if  they  or 
lie  shall  think  fit,  order  the  costs  of  the  application  to  be  paid 
as  between  solicitor  and  client      0.  19,  r.  27,  (E). 

172 

ScaudeJflii  '^^*  Delivering  a  statement  of  claim  or  defence,  or  other 

pleading,  document  or  proceeding,  when  mentioned  or  referred 
to  in  these  Orders,  includes  filing,  where  under  the  practice 
of  the  Supreme  Court  or  Supreme  Court  in  Elquity  at  the 
commencement  of  these  Rules,  or  otherwise,  or  under  these 
Orders,  statements,  pleadings,  documents  or  proceedings  of  a 
like  kind  ought  to  be  filed.  See  R  267,  (0). 

\Y'  ORDER  XX. 


STATEMENT  OF   CLAIM. 
173 

?iS^™®"'°'         I.  The  delivery  of  statements  of  claim  shall  be  regulated 
^f.RR.a43,     a«  follows: 

(a)  Where  the  writ  is  specially  indorsed  under  Order 
II.,  rule  5,  no  further  statement  of  claim  shall  be 
delivered,  but  the  indorsement  on  the  writ  shall  be 
deemed  to  be  the  statement  of  claim ; 
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(b)     Subject  to  the  provisions  of  Order  XI.,  rule  6,  as      o.  xx, 
to  delivering  a  statement  of  claim,  cuad  Order  XIII.,-    "*  ' 


rule  2,  as  to  filing  a  statement  of  claim,  no  state-  rcf.  r.  243a., 
ment  of  claim  need  be  delivered  unless  the 
defendant,  at  the  time  of  entering  appearance, 
or  within  eight  days  thereafter,  gives  notice  in 
writing  to  the  plaintiff  or  his  solicitor  that  he 
requires  a  statement  of  claim  to  be  delivered,  or 
unless  the  same  be  ordered  under  Order  XXX.  or 
Order  XVIIa.,  r.  3. 

f^    K  no  statement  of  claim  has  been  delivered,  and  the  [cf.  r  245  (3), 
defendant  gives  notice  requiring  the  delivery  of  a  *^^  ^ 
statement  of  claim,  the  plaintiff  shall,  unless  other- 
wise ordered  by  the  Gom:t  or  a  Judge,  deliver  it 
within  twenty-one  days  from   the   time  of  the 
plaintiff  receiving  such  notice ; 

{t)  The  plaintiff  may;  except  as  in  (d)  mentioned,  [r.  24S6.,  (O)  ]. 
deliver  a  statement  of  claim,  either  with  the  writ 
of  summons  or  notice  in  lieu  of  writ  of  summons, 
or  at  any  time  afterwards,  either  before  or  after 
appearance,  notwithstanding  that  the  defendant 
may  have  appeared  and  not  required  the  delivery 
of  a  statement  of  claim ;  provided  that  in  no  case 
where  a  defendant  has  appeared  shall  a  statement 
be  delivered  more  than  thirty  days  after  the 
appearance  has  been  entered,  unless  otherwise 
ordered  by  the  Court  or  a  Judge. 

(«)  Where  the  plaintifl'  delivers  a  statement  ot  claim 
without  being  required  to  do  so,  or  the  defendant 
unnecessarily  requires  such  a  statement,  the  Court 
or  a  Judge  may  make  such  order  as  to  the  costs 
occasioned  thereby  as  shall  be  just,  if  it  appears 
that  the  delivery  of  a  statement  of  claim  was 
unnecessary  or  improper.  (O.  20,  r.  1,  (E),  a7n.,^,but 
without  amendment  in  R.  S.  C,  July  1902,  r.  3). 

%.  Whenever  a  statement  of  claim  is  deKvered  the  plaintiff  ciaim  aiffbr- 
may  therein  alter,  modify,  or  extend  his  claim  without  Miy  inaoreement. 
amendment, q|  the  indorsement  of  the  writ.     0.  20,  r.  4^  (E). 

175 

S.    Every  statement  of  claim  skaH  state  specifically  the  Sf^f^^^f  M?- 
relief  which   the  plaintiff  claims,   either  simply  or  in  the 
alternative,  and  it  shall  not  be  necessary  to  adc  for  general 
or  other  relief,  which  may  always  be  given,  as  the  Court  or  a 
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rr.  4,  S. 


Judge  may  think  yast,  to  the  same  extent  as  if  it  had  been 
asked  for.  Aad  the  same  rule  shall  apply  to  any  counterclaim 
made,  or  relief  daimed  by  the  defendant,  in  his  defence.  0. 
20,  r.  6,  (EX 


176 
Relief  founded 
on  separate 
orrounds. 


4.  Where  the  plaintiff  seeks  relief  in  respect  of  several 
f^R*^'4,(0) .  distinct  claims  or  causes  of  complaint  founded  upon  separate 
and  distinct  grounds,  they  shall  be  stated,  as  far  as  may  be, 
separately  and  distinctly.  And  the  same  rule  shall  apply 
where  the  defendant  relies  upon  several  distinct  grounds  of 
def^ice,  set-off,  or  counterclaim,  founded  upon  separate  uid 
distinct  facts.     0.  20,  r.  7,  (E). 


177 
Stated  or 
settled 
account. 


O.  XXI, 

rr.  I -3. 


5.  In  every  case  in  which  the  cause  of  action  is  a  stated 
or  settled  account,  the  same  shall  be  alleged  with  particulars ; 
but  in  every  case  in  which  a  statement  of  account  is  relied  on 
by  way  of  evidence  or  admission  of  any  other  cause  of  action 
which  .is  pleaded,  the  same  shall  not  be  alleged  in  the  plead- 
ings.    0.  20,  r.  8,  (E). 

ORDER  XXL 


178 
Mere  denial 
of  debt 
insufficient. 


179 
Defences  to 
actions  on 
bills,  etc. 


180 
Defences  to 
actions  under 
classes 
A.  &  B..  O.  2, 
T.  5. 


DEFENCE   AND   COUNTERCLAIM. 

1,  In  actions  for  a  debt  or  liquidated  demand  in  mcmey, 
comprised  in  Order  II.,  Rule  6,  a  mere  denial  of  the  debt  shall 
be  inadmissible.     O.  21,  r.  1,  (E). 

2,  In  actions  upon  bills  of  exchange,  promissory  notes,  or 
cheques,  a  defence  in  denial  must  deny  some  matter  of  fact ; 
e.  g.y  the  drawing,  making,  endorsing,  accepting;  presenting, 
or  notice  of  dishonour  of  the  bill  or  note.     O.  21,  r.  2,  (E). 

3,  In  actions  comprised  in  Order  II.,  Rule  5,  classes  (A) 
and  (B),  a  defence  in  denial  must  deny  such  matters  of  fact, 
from  which  the  liability  of  the  defendant  is  alleged  to  arise, 
as  are  disputed ;  e.  g.,  in  actions  fcH*  goods  bargained  and  sold 
or  sold  and  delivered,  the  defence  must  d^iy  the  order  or 
contract,  the  delivery,  or  the  amount  claimed ;  in  an  action 
for  money  had  and  received,  it  must  deny  the  receipt  (rf  the 
money,  or  the  existence  of  those  facts  which  are  alleged  to 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of 
the  plaintiff.     0.  21,  r.  3,  (E). 


Digitized  by 


Google 


DePEI^CE  and  COUNTERCLAIIL  79 

O.  \Xh 

4.  No  denial  or  defence  shall  be  necessary  as  to  damages  "*-  ^-'♦- 
daimed  or  thdr  amount ;  but  they  shall  be  deemed  to  be  put  pieadiS  to 
in  issue  in  all  cases,  unless  expre^ly  admitted.     0.  21«  r.  4jCE).  da^^. 

5.  Where  a  defendant  has  aiq)eared  to  a  writ  of  summcMis  Deiivi^  of 
specially  indorsed  under  Order  II.,  Rule  6,  he  shedl  deliv^  his  r^JmX-^ 
defence  within  ten  days  from  the  time  limited  for  appearimce,  (cf°R2i6!To)j. 
unless  such  time  is  extended  by  the  Court  or  a  Judge,  or 

unless  in  the  meantime  the  plaintiff  serves  a  summons  for 
judgment  under  Order  XIV.,  or  a  summons  for  directions, 
O.  21,  r.  6,  (E). 

6.  Where  leave  has  been  given  to  a  defendant  to  defend.  Delivery  of 
under  Order  XIV.,  he  shall  deliver  his  defence,  if  any,  within  io»ye  «Jven 

,  under  0. 14. 

such  time  as  shall  be  limited  by  the  order  giving  him  leave 
to  defend ;  or,  if  no  time  is  thereby  limited,  then  within  eight 
days  after  the  order.     O.  21,  r.  7,  (E). 

184 

1.     When  a  statement  of  claim  is  delivered  pursuant  to  an  Time  for 
order,  or  filed  in  default  of  appearance  under  Order  XIIL,  defence  under 
rule  2,  the  defendant,  unless  otherwise  ordered,  shall  deliver*^ 
his  defence  within  such  time  (if  any)  as  shall  be  specified  in 
such  order,  or,  if  no  time  be  specified,  within  ten  days  from 
the  delivery,  or  filing  in  default,  of  the  statement  of   claim, 
unless  in  either  case  the  time  is  extended  by  the  Court  or  a 
Judge.     O.  21,r.  8,(E). 

8.     Where  the  Court  or  a  Judge  shall  be  of  opinion  that  Faiiureto 
any  allegations  of  fact  denied  or  not  admitted  by  the  defence  SmfaSoJi^'^ 
ought  to  have  been  admitted,  the  Coui-t  or  Judge  may  make  (of'j.^  "*^' 
such  order  as  shall  be  just  with  respect  to  any  extra  costs 
occasioned  by  their  having  been  denied   or  not  admitted. 
O.  21,  r.  9,  (E). 

,  185 

5.    Where  any  defendant  seeks  to  rely  upon  any  grounds  Def^n^ 
as  supporting  a  right  of  counterclaim,  he  shall,  in  his  state-  counterclaim. 
ment  of  defence,  state  specifically  that  he  does  so  by  way  of 
counterclaim.     O.  21,  r.  10,  (E). 

!•.  Where  a  defendant  by  his  defence  sets  up  any  coun-  Comitei^iaim^ 
terclaim  which  raises  questions  between  himself  and  ^^^  ^J^^l^g^  (O)j. 
plaintiff,  along  with  any  other  persons,  he  shall  add  to  the 
title  of  his  defence  a  further  title  similar  to  the  title  in  a 
statement  of  claim,  setting  forth  the  names  of  all  the  persons 
who,  if  such  counterclaim  were  to  be  enforced  by  cross  action, 
would  be  defendants  to  such  cross  action,  and  shall  deliver 
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o.  XXI,      his  statement  of  defence  to  such  of  them  as  are  parties  to  the 
'         ^  action  within  the  period  within  which  he  is  required  to  deliver 
it  to  the  plaintiff.     O.  21,  r.  11,  (E). 

188 

ooun^S^iaim  ^  ''  ^^^^''^  ^^7  s^^l^  person,  as  in  the  last  preceding  rule 
^^M^!^^'  ^^'^^^o^^^  is  not  a  party  to  the  action,  he  shall  be  summoned 
to  appear  by  being  served  with  a  copy  of  the  defence,  and 
such  service  shall  be  regulated  by  the  same  rules  as  are  here- 
inbefore contained  with  respect  to  the  service  of  a  writ  of 
summons,  and  every  defence  so  served  shall  be  indorsed  in 
the  Form  No.  2  in  Appendix  B.,  Part  II.,  or  to  the  like  effect. 
0.  21,  r.  12,  (E). 

189 

Appearance         1 58.     Any  pcrson  not  a  defendant  to  the  a^jtion,  who  is 
party  to  Served  with  a  defence  and  counterclaim  as  aforesaid,  must 

appear  thereto  as  if  he  had  been  served  with  a  writ  of  sum- 
mons to  appear  in  an  action.     O.  21,  r.  13,  (E). 

190 

Reply  ^^*^      13.     Any  person  named   in  a  defence  as  a  party  to  a 
fcf^ Rf25otorj.*  counterclaim  thereby  made  may  deliver  a  reply  within  the 

time  within  which  he  might  deliver  a  defence  if  it  were  a 

statement  of  claim.     0.  21,  r.  14,  (E). 

191 

Striking  out         14.     Where  a  defendant  sets  up  a  counterclaim,  if  the 

counterclaim.  ^  ^  '      ^ 

[Cf.  R  254,  (O)].  plaintiff  or  any  other  person  named  in  manner  aforesaid  as 
party  to  such  counterclaim  contends  that  the  claim  thereby 
raised  ought  not  to  be  disposed  of  by  way  of  counterclaim, 
but  in  an  independent  action,  he  may  at  any  time  before  reply, 
apply  to  the  Court  or  a  Judge  for  an  order  that  such  counter- 
claim may  be  excluded,  and  the  Court  or  a  Judge  may,  on  the 
hearing  of  such  application,  make  such  order  as  shall  be  just 
O.  21,  r.  16,  (E). 

192 

DiBcontinu-  1 5.     If,  in  any  case  in  which   the  defendant   sets  up   a 

counterclaim,  the  action  of  the  plaintiff  is  stayed,  discontinued, 
or  dismissed,  the  counterclaim  may  nevertheless  be  proceeded 
with.     O.  21,  r.  16,  (E). 

193 

Judfirmentfor  16.  Where  in  any  action  a  set-off  or  counterclaim  is 
cbunterciaim.  established  as  a  defence  against  the  plaintiff's  claim,  the  Court 
or  a  Judge  may,  if  the  balance  is  in  favor  of  the  defendant, 
give  judgment  for  the  defendant  for  such  balance,  or  may 
otherwise  adjudge  to  the  defendant  such  relief  as  he  may  be 
entitled  to  upon  the  merits  of  the  case.     O.  21,  r.  17,  (E). 
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1 1.     Where  a  defendant  does  not  dispute  the  plaintiff's     ^«  **5^ 
daim  and  sets  up  no  defence  thereto,  but  sets  up  a  counterclaim         ^ 
the  C!ourt  or  a  Judge  may  stay  proceedings  respecting  the  ^JSJinga^on 
plaintiff's  claim  until  the  counterclaim  is  disposed  of,  upon  ciaimpendinff 
8uch  terms  as  may  seem  just.     R.  255,  (0).  counterciainu 

18.  In  every  case  in  which  a  party  shall  plead  the  general  Pieadincr  "Not 
issue,  intending  to  give  the  special  matter  in  evidence  by  sutiSe.'^ 
virtue  of  an  Act  of  Parliament,  he  shall  insert  in  the  margin 
bf  his  pleading,  the  words  "  by  statute,"  together  with  the 
year  of  the  reign  in  which  the  Act  of  Parliament  on  which  he 
relies,  was  passed,  and  also  the  chapter  and  section  of  such 
Act,  and  diall  specify  whether  such  Act  is  public  or  otherwise; 
otherwise  such  defence  shall  be  taken  not  to  have  been  pleaded 
by  virtue  of  any  Act  of  Parliament.     O.  21,  r.  19,  (E). 

15.     No  plea  or  defence   shall  be  pleaded  in  abatement.  Pioainabat«- 
O.  21,  r.  20,  (E).  [r"2^(0)]. 
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20.     No  defendant  in  an  action  for  the  recovery  of  land  Defence  to 

,..  .        11.  M»        i«j  .  Ill,,     action  for 

who  IS  m  possession  by  himself  or  his  tenant  need  plead  his  recovery  of 

title,  unless  his  defence  depends  on  an  equitable  estate  or  right,  icf.  R.  285,  (0)j. 

or  he  claims  relief  upon  any  equitable  ground  against  any 

right  or  title  asserted  by  the  plcdntiff.     But,  except  in   the 

eases  hereinbefore  mentioned,  it  shall  be  sufficient  to  state  by 

way  of  defence  that  he  is  so  in  possession,   and   it   shall   be 

taken  to^  implied  in  such  statement  that  he  denies,  or  does 

not  admit,  the  allegations  of  fact  contained  in  the  plaintiff's 

statement  of  claim.     He  may  nevertheless  rely   upon  any 

ground  of  defence  which  he  can  prove,  except  as  hereinbefore 

mentioned     0.  21,  r.  21,  (E). 

ORDER  XXIL  o.xxii, 

r.  I. 


PAYMENT   INTO    AND    OUT   OF    COURT,    TENDER,    AND  OFFER  TO 
SUFFER  JUDGMENT   BY   DEFAULT. 

196 

1.     Where  any  action   is  broucfht   to   recover   a   debt   or  Payment  into 

■t    n       t  1     *•  i%  Court  in  satis- 

damages,  any  defendant  may,  before  or  at  the  time  of  deliver-  faction,  and 
ing  his  defence,  or  at  any  later  time  by  leave  of  the  Court  or  a  [(^f^K^'ng 
Judge,  pay  into  court  a  sum  of  money  by  way  of  satisfaction,  *'^'  *^»1- 
which  shall  be  taken  to  admit  the  claim  or  cause  of  action  in 
respect  of  which  the  payment  is  made ;  or  he  may,  with  a 
defence  denying  liability  (except  in  actions  or  counterclaims 
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xxn,  for  libel  or  slander),  pay  money  into  court  which  shall  be 
.subject  to  the  provisions  of  Rule  6.  The  money  shall  be  paid 
•to  the  proper  officer,  who  for  receiving  the  same  shall  be 
allowed  by  the  Court  or  Judge  a  commission  not  exceeding 
jone  per  cent,  on  the  amount  so  paid  in.  O.  22,  r.  1,  (E),  am.; 
iC.  S.  1903,  c.  Ill,  s.  113. 

199 

be  rfSn?flod  in      **    P^yT^^i^t  ^^^  Court  shall  be  signified  in  thjB  defence, 
fR^^rio)].     .^^^  *^®  claim  or  cause  of  action  in  satisfaction  of  which  such 
payment  is  made,  shall  be  specified  therein.     0.  22,  r.  2,  (E). 
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tender  be/ore       ''    ^^^^  *  defence   Setting  up  a  tender  before  action, 
[R^m(0)L     '*^®  ®^"^  ^^  money   alleged  to   have  been  tendered  must  be 


.brought  into  Court     0.  22,  r.  3,  (E). 


201 


NoUce  of  4.    If  the  defendant  pays  money  into  Court  before  deliver- 

payifent  in.  ,  x    v  «/ 

[R.  422,  (0)L  ing  his  defence,  he  shall  serve  upon  the  plaintiff  a  notice  speci- 
fying both  the  fact  that  he  has  paid  in  such  money,  and  also 
the  claim  or  cause  of  action,  in  respect  of  which  such  payment 
has  been  made.  Such  notice  shall  be  in  the  Form  No.  3  in 
Appendix  B..  Part  II.,  with  such  variations  as  circumstances 
may  require.     0.  22,  r.  4,  (E). 

Payment  out        3.     In   the  followini;  cases  of  payment  into  court  under 

to  plaintiff.         .,  .     ^    ,  .  "^ 

[cf.n. 423,(0)].  this  Order,  viz: 

(a)  When  payment  into  court  is  made  before  delivery 
of  defence ; 

(6)  When  the  liability  of  the  defendant,  in  respect  to 
the  claim  or  cause  of  a<ition  in  satisfaction  of 
which  the  payment  into  court  is  made,  is  not 
denied  in  the  defence ; 

(c)  When  payment  into  court  is  made  with  a  defence 
setting  up  a  tender  of  the  sum  paid; 
the  money  paid  into  court  shall  be  paid  out  to  the  plaintiff 
on  his  request,  or  to  his  solicitor  on  the  plaintiflTs  written 
authority,  unless  the  Court  or  a  Judge  shall  otherwise  order. 
O.  22,  r.  5,  (E). 
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de"flncrdenieH      *•     When  the  liability  of  the  defendant,  in  respect  of  the 
liability.  claim  or  cause  of  action  in  satisfaction  of  which  the  payment 

into  Court  has  been  made,  is  denied  in  the  defence,  the  fol- 
lowing rules  shall  apply : — 
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(a)  The  j^intiff  may  accept,  in  satisfaction  of  the  claim     •v^™'* 

or  cause  of  action  in  respect  of  which  the  pay- 
ment  into  court  has  been  made,  the  sum  so  paid 
in,  in  which  case  he  shall  be  entitled  to  have  the 
money  paid  out  to  him  as  hereinafter  provided 
notwithstanding  the  defendant's  denial  ci  liabil- 
ity, whereupon  all  further  proceedings  in  respect 
of  such  claim  or  cause  of  acticxi,  exc^  as  to  costs, 
shall  be  stayed ;  or  ihe  plaintiif  may  refuse  to 
aoeept  the  money  in  satisfaction,  and  reply  accord- 
ingly, in  which  case  the  money  shall  remain  in 
court,  subject  to  the  provisions  hereinafter  men- 
tioned; 

(b)  K  the  plaintiff  accepts  the  money  so  paid  in,  he  shall 

after  service  of  such  notice  in  the  Form  No.  4  in 
Appendix  B.,  Part  II.,  as  is  in  Rule  7  mentioned,  or 
after  delivery  of  a  reply  accepting  the  money,  be 
entitled  to  have  the  money  paid  out  to  himself  on 
request,  or  to  his  solicitor  on  the  plaintiff's  written 
authority,  unless  the  Court  or  a  Judge  shall  other- 
wise order; 

(e)  If  the  plaintiff  does  not  accept,  in  satisfaction  of  the 
claim  or  cause  of  action,  in  respect  of  which  the 
payment  into  court  has  been  made,  the  sum  so 
paid  in,  but  proceeds  with  the  action  in  respect  of 
such  claim  or  cause  of  action,  or  any  part  thereof, 
the  money  shall  remain  in  court  and  be  subject  to 
the  order  of  the  Court  or  a  Judge,  and  shall  not 
be  paid  out  of  court  except  in  pursuance  of  an 
order.  If  the  jdaintiff  proceeds  with  the  action  in 
respect  of  such  claim  or  cause  of  action,  or  any 
part  thereof,  and  recovers  less  than  the  amount 
paid  into  court,  the  amount  paid  in  shall  be 
applied,  so  far  as  is  necessary,  in  satisfaction  oi. 
the  plaintiff's  claim,  and  the  balance  (if  any)  shall, 
under  such  order,  be  repaid  to  the  defendant.  If 
the  defendant  succeeds  in  respect  of  such  claim  or 
cause  of  aetic«i,  the  whole  amount  shall,  under 
such  order,  be  repaid  to  him.     0.  22,  r.  6,  (E). 

204 

T.     The  plaintiff,  when  payment  into  court  is  made  before  a^Lpt  pay*^ 
delivery  of  defence,  may  within  four  days  after  the  receipt  of  Si^fSn^^^oto. 

[Cf.  RR.  423. 
424,  425.  (O)]. 
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notice  of  such  payment,  or  when  such  payment  is  first  signified 
in  a  defence,  may,  before  reply,  accept  in  satisfaction  of  the 
claim  or  cause  of  action  in  respect  of  which  such  payment 
has  been  made  the  sum  so  paid  in,  in  which  case  he  shall  gi\*e 
notice  to  the  defendant  in  the  Form  No.  4  in  Appendix  B., 
Part  II.,  and  shall  be  at  liberty,  in  case  the  entire  claim  or  cause 
of  action  is  thereby  satisfied,  to  tax  his  costs  after  the  expira- 
tion of  four  days  from  the  service  of  such  notice,  unless  the 
Court  or  a  Judge  shall  otherwise  oixler,  and  in  case  of  non- 
payment of  the  costs  within  forty-eiglit  hours  after  such  tax- 
ation, to  sign  judgment  for  his  costs  so  taxed.     0.  22,  r.  7,  (E). 

SSona.^^*^        8.     Where  money  is  paid  into  Court  in  two  or  more  actions 

fCf.R.426,(0)i.  -^hich  are  consolidated,  and  the  plaintifi*  proceeds  to  trial  in 

one,  and  fails,  the  money  paid  in  and  ihe  costs  in  all  the 

actions  shall  be  dealt  with  under  this  Order  in  the  same 

manner  as  in  the  action  tried.     0.  22,  r.  8,  (E). 
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p^jment  in  by      J.     A  plaintiff  may,  in  answer  to  a  counterclaim,  pay  money 
[R.  427,  {0)1      jjj^  court  in  satisfaction  thereof,  subject  to  the  like  conditions 

as  to  costs  and  otherwise  as  upon  payment  into  court  by  a 

defendant     O.  22,  r.  9,  (E). 
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o*money^w  '^-  Money  paid  into  Court  under  an  order  of  the  Court 
^erwSer.  ^^  ^  Judge  shall  not  be  paid  out  of  Court  except  in  accord- 
ance with  the  provisions  of  section  39  of  the  principal  Act. 
Provided  that,  where  before  the  delivery  of  defence  money 
has  been  paid  into  Court  by  the  defendant  pursuant  to  an 
order  under  the  provisions  of  Order  XIV.,  he  may  (unless  the 
Court  or  a  Judge  shall  otherwise  order)  by  his  pleading  appro- 
priate the  whole  or  any  part  of  such  money,  and  any  addi- 
tional payment  if  necessary,  to  the  whole  or  any  specified 
portion  of  the  plaintiff's  claim ;  and  the  money  so  appropriated 
shall  thereupon  be  deemed  to  be  money  paid  into  Court  pur- 
suant to  the  preceding  rules  of  this  Order  relating  to  money 
paid  into  Court,  and  shall  be  subject  in  all  respects  thereto. 
0.  22,  r.  11,  (E),  am. 

2(18 

^«^*^<5JJ8as      1 1 ,     The  manner  of  payment  into  and  out  of  Court,  and  the 

of  Court  ^^^    manner  in  which  money  in  Court  shall  be  dealt  with,  shall  in 

all  cases  where  the  regulations  contained  in  Appendix  M  are 

applicable,  be  subject  to  such  regulations.    O.  22,  r.  13,  (E),  am. 
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1/8.     In  any  cause  or  matter  in  which  a  sum  of  money  has     ^  ^S^i 
been  awarded  to  or  recovered  by  an  infant,  or  person  of        ~^ 
unsound  mind  not  so  found  by  inquisition,  the  Court  or  a  SJ to^Ic^oimt 
Judge  may,  at  or  after  the  trial,  order  that  the  whole  or  any  hereon  onm- 
part  of  such  sum  shall  be  paid  into  court  to  the  credit  of  an  [CfRM0?f6)j. 
account  intituled   in  the  cause  or  matter;  and  any  sum  so 
paid  into  court,  and  any  dividends  or  interest  thereon,  shall  be 
subject  to  such  orders  as  mav  from  time  to  time  be  made  by 
the  Court  or  a  Judge  concerning  the  same,  and  may  either  be 
retained  in  Court  or  be  invested,  or  be  paid  out  of  Court,  or 
transferred  to  such  persons,  to  be  held  and  applied  upon  and 
for  such  trusts  and  in  such  manner  as  the  Court  or  Judge 
shall  direct.     O.  22,  r.  15,  (E),  am. 

13.  Where  any  action  is  brought  to  recover  a  debt  or  offer  and  oon- 
damages  any  defendant  may,  before  or  at  the  time  of  deliver-  jfid^ment^y 
ing  his  defence,  or  at  any  later  time  by  leave  of  the  Court  or  ^®**^^^* 

a  Judge,  file  in  the  ofiBce  of  the  proper  ofiicer  an  offer  and 
consent  in  writing,  signed  by  the  defendant  or  his  solicitor, 
to  suflFer  judgment  by  default  in  respect  of  the  cause  or  a  part 
of  the  cause  of  action,  or  one  or  more  of  the  causes  of  action 
for  which  the  plaintiff  sues,  being  for  the  recovery  of  debt  or 
damages,  and  that  judgment  shall  be  rendered  against  him 
as  debt  or  damages  for  a  sum  by  him  specified  in  the  said 
writing.  The  same  shall  be  entered  of  record,  together  with 
the  time  when  the  same  was  filed,  and  the  plaintiff  or  his 
solicitor  may  at  any  time  within  ten  days  after  he  has  received 
notice  of  such  offer  and  consent,  file  as  aforesaid  a  memoran- 
dum in  writing  of  his  acceptance  of  judgment  for  the  sum 
so  offered  as  debt  or  damages,  and  judgment  may  be  signed 
accordingly  with  costs ;  or,  if  after  such  notice  the  Court  or  a 
Judge  shall  for  good  cause  grant  the  plaintiff  a  further  time 
to  elect,  then  the  plaintiff  may  signify  his  acceptance  as 
aforesaid  at  any  time  before  the  expiration  of  the  time  so 
allowed,  and  judgment  may  be  rendered  upon  such  acceptance 
as  if  the  acceptance  had  been  within  ten  days  as  aforesaid. 
See  C.  S.  1903,  c.  Ill,  s.  188,  am. 

1 4.  Whenever  in  the  final  disposition  of  any  such  action,  ^^f^^^  f. 
such  offer  .and  consent  shall  have  been  made  by  the  defendant,  ^S^^®^ 
and  the  plaintiff  shall  not  recover  a  greater  sum  than  the  sum  a^cep^^d. 
so  offered,  not  including  interest  on  the  sum  recovered  in  debt 

or  damages  from  the  date  of  such  offer,  the  defendant  shall 
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•.  XXII,     have  judgment  against  the  plaintiff  for  his  costs  by  him 

'    '       incurred  after  the  date  of  such  offer,  and  execution  shall  issue 

therefor;  and  the  plaintiff*,  if  he  shall  recover  any  debt  or 

damages,  shall  be  allowed  his  costs  only  up  to  the  date  of  such 

offer  or  consent.     C.  S.  1903,  c.  Ill,  s.  189. 

212 

i^ymentin  or      15.    Where  a  causc  or  matter  is  tried  by  a  Judge  with  a 

offer  not  to  be    ,  ... 

coininunicat-  jury  uo  Communication  to  the  jury  shall  be  made  during  the 
trial,  either  of  the  fact  that  money  has  been  paid  into  court, 
or  of  the  amount  paid  in  or  that  an  offer  to  suffer  judgment  by 
default  hsiS  been  made,  as  the  case  may  be.  The  jury  shall 
be  required  to  find  the  amount  of  the  debt  or  damages,  as  the 
case  may  be,  without  reference  to  any  payment  into  Court,  or 
of  any  offer  to  suffer  judgment  by  default.  O.  22,  r.  22,  (E), 
am.;  C.  S.  1903,  c.  Ill,  s.  193,  am. 

'''rr'fW:  ORDER  XXIIL 

REPLY   AND  SUBSEQUENT  PLEADINGS. 
213 

Delivery  of  1 .     A  plaintiff  shall  deliver  his  reply,  if  any,  within  twenty- 

[R.  &,  (0)1.      one  days  after  the  defence  or  the  last  of  the  defences  shall 

have  been  delivered,  unless  the  time  shall  be  extended  by  the 

Court  or  a  Judge.     O.  23,  r.  1,  (E),  as  unamended  by  R  S.  C, 

July,  1902,  r.  7,  (E). 

214 

Leave  for  It,     No  pleading  subsequent  to  reply  other  than  a  joinder 

pleadings.  of  issue  shall  be  pleaded  without  leave  of  the  Court  or  a  Judge, 
'  and  then  shall  be  pleaded  only  upon  such  terms  as  tiie  Court 
or  Judge  shall  think  fit.  Every  pleading  subsequent  to  r^ly 
shall  be  delivered  within  the  time  specified  in  Uie  order  giTing 
leave  to  deliver  the  same  or  if  no  time  be  so  specified,  within 
four  days  after  the  delivery  of  the  previous  pleading,  unless 
the  time  shall  be  extended  by  the  Court  or  a  Judge.  O.  28» 
r.  3,  (E),  am. 

••  ^ V'  ORDER  XXIV. 


MATTERS   ARISING  PENDING  THE  ACTION. 

Before  1 .     Any  finx)iuid  of  defence  which  has  arisen  after  aeiion 

deliTery  of  .^   o 

statement  of    brought,  but  before  the  defendant  has  delivered  his  statement 

ig.  mI,«b,     of  defence,  and  before  the  time  limited  for  his  doing  so  has 

expired,  may  be  raised  by  the  defendant  in  his  statement  c^ 

defence,  either  alone  or  together  with  other  grounds  of  def snos. 
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And  if,  after  a  statement  of  defence  has  been  delivered,  any    ^^^^^s.' 
gtound  of  defence  arises  to  any  set-off  or  counterclaim  alleged 
therein  by  the  defendant,  it  may  be  raised  by  the  plaintiff  in 
his  reply,  either  alone  or  together  with  any  other  ground  of 
reply.     0.  24,r.  1,  (E). 

%.     Where  any  ground  of  defence  arises  after  the  defendant  Further 
has  delivered  a  statement  of  defence,  or  after  the  time  limited  nliyf^  ^^ 
for  his  doing  so  has  expired,  the  defendant  may,  and  where -Si,*  (oIi  ^' 
any  groimd  of  defence  to  fikny  set-off  or  counterclaim  arises 
after  reply,  or  after  the  time  limited  for  delivering  a  reply 
has  expired,  the  plaintiff  may,  within  eight  days  after  such 
ground  of  defence  has  arisen,  or  at  any  subsequent  time  by 
leave  of  the  Court  or  a  Judge,  deliver  a  further  defence  or 
further  reply  as  the  case  may  be,  setting  forth .  the  same.     O. 
24,  r.  2,  (E). 

3.  Whenever  any  defendant,  in  his  statement  of  defence,  confMSon  of 
or  in  any  further  statement  of  defence,  as  in  the  last)  rule  fcffR^,  (O)). 
mentioned,  alleges  any  ground  of  defence  which  has  arisen 
after  the  commencement  of  the  action,  the  plaintiff  may 
deliver  a  confession  of  such  defence  (which  confession  may  be 
in  the  Form  No.  6  in  Appendix  B.,  Part  II.,  with  such  varia- 
tions as  circumstances  may  require),  and  may  thereupon  sign 
judgment  for  his  costs  up  to  the  time  of  the  pleading  of  such 
defence,  unless  the  Court  or  a  Judge  shall,  either  before  or 
after  the  delivery  of  such  confession,  otherwise  order.  O.  24, 
r.3,{E). 

ORDER  XXV.  ^  XXV, 

IT.  1—3.' 


proceedings  in  lieu  of  demurrer.  ^ 

Demurrer 

1.     No  demurrer  shall  be  allowed.     O.  25,  r.  1,  (E).  fc^R*'^*  (O)]. 

%  Any  party  shall  be  entitled  to  raise  by  his  pleading  Pointa'of  law 
any  point  of  law,  and  any  point  so  raised  shall  be  disposed  of  b^pieadSijs. 
by  the  Judge  who  tries  the  cause  at  or  after  the  trial,  pro- 
vided,  that  by  consent  of  the  parties,  or  by  order  of  the  Court 
or  a  Judge  on  the  application  of  either  party,  the  same  may 
be  set  down  for  hearing,  and  disposed  of  at  any  time  before 
the  trial.     0.*25,  r.  2,  (E). 

3.  If,  in  the  opinion  of  the  CJourt  or  a  Judge,  the  decision  Dismi^i  of 
of  such  point  of  law  substantially  disposes  of  the  whole  action,  [^^SS>\  (O)]. 
or  of  any  distinct  cause  of  action,  ground  of  defence,  set-off^ 
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counterclaim,  or  reply  therein,  the  Court  or  Judge  may  there- 
upon dismiss  the  action  or  make  such  other  order  therein  aa 
may  be  just.     O.  25,  r.  3,  (E). 

4.  The  Court  or  a  Judge  may  order  any  pleading  to  be 
struck  out,  on  the  ground  that  it  discloses  no  reasonable  cause 
diTOio^*'"**'*  of  action  or  answer,  and  in  any  such  case,  or  in  case  of  the 
[R.  281,  (O)].  action  or  defence  being  shown  by  the  pleadings  to  be  frivol- 
ous or  vexatious,  the  Court  or  a  Judge  may  order  the  action  to 
be  stayed  or  dismissed,  or  judgment  to  be  entered  accordingly, 
as  may  be  just.    O.  25,  r.  4,  (E). 


rr.  4^5. 


221 

StrikintjT  out 
pleadiner 
where  no 
reasonable 


Declaratory 
judgment. 
[RTs.  O.  1897, 
c.  61,  8.  57  (5)]. 


•.  XXVI, 

r.  1. 


Plaintiff  may 
discontinue 
before 
defence. 


Discontinu- 
ance by! 
defendant. 
[Of.  R.  431,(0)]. 


5.  No  action  or  proceeding  shall  be  open  to  objection  on 
the  ground  that  a  merely  declaratory  judgment  or  order  is 
sought  thereby,  and  the  Court  may  make  binding  declara- 
tions of  right  whether  any  consequential  relief  is  or  could  be 
claimed  or  not.     0.  25,  r.  5,  (E);  C.  S.  1903,  c.  112,  s.  118. 

ORDER  XXVI. 

DISCOXTIXUANCE. 

1.  The  plaintiff  may,  at  any  time  before  receipt  of  the 
defendant's  defence,  or  after  the  receipt  thereof,  before  taking 
any  other  proceeding  in  the  action  (save  any  interlocutory 
application),  by  notice  in  writing  filed  and  served,  wholly  dis- 
continue his  action  against  all  or  any  of  the  defendants  or 
withdraw  any  part  or  parts  of  his  alleged  cause  of  complaint, 
and  thereupon  he  shall  pay  such  defendant's  costs  of  the 
action,  or  if  the  action  be  not  wholly  discontinued,  the  costs 
occasioned  by  the  matter  so  withdrawn.  Such  costs  shall  be 
taxed,  and  such  discontinuance  or  withdrawal,  as  the  case  may 
be,  shall  not  be  a  defence  to  any  subsequent  action.  Save  as 
in  this  rule  otherwise  provided,  it  shall  not  be  competent  for 
the  plaintiff  to  withdraw  the  record  or  discontinue  the  action 
without  leave  of  the  Court  or  a  Judge,  but  the  Court  or  a 
Judge  may,  before,  or  at,  or  after  the  hearing  or  trial,  upon 
such  terms  as  to  costs,  and  as  to  any  other  action,  and  other- 
wise as  may  be  just,  order  the  action  to  be  discontinued,  or 
any  part  of  the  alleged  cause  of  complaint  to  be  struck  out. 
The  Court  or  a  Judge  may,  in  like  manner,  and  with  the  like 
discretion  as  to  terms,  upon  the  application  of  a  defendant, 
order  the  whole  or  any  part  of  his  alleged  grounds  of  defence 
or  counterclaim  to  be  withdrawn  or  struck  out,  but  it  shall  not 
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be  competent  to  a  defendant  to  withdraw  his  defence,  or  any     •.  xx¥i, 

part  thereof,  without  such  leave.    A  plaintiff  may  discontinue 
as  to  one  or  more  of  several  defendants.     0.  26,  r.  1,  (E) ;  R. 

430  (1),  (O). 

8.     When  a  cause  has  been  entered  for  trial,  it  may  be  withdrawal 
withdrawn  by  either  plaintiff  or  defendant,  upon  producing  [^  MaTfoji 
to  the  proper  officer  a  consent  in  writing,  signed  by  the  parties. 
O.  26,  r.  2,  (E). 

3.  Any  defendant  may  enter  judgment  for  the  costs  of  Entering 
the  action  if  it  is  wholly  discontinued  against  him,  or  for  the  on  fS^litinu. 
costs  occasioned  by  the  matter  withdrawn,  if  the  action  be  rcf.  R.43oaK 
not  wholly  discontinued,  in  case  such  rt^spective  costs  are  not 

paid  within  four  days  after  taxation.     O.  26,  r.  3,  (E). 

4.  If  any  subsequent  action  shall  be  brought  before  pay-  staying  subae- 
ment  of  the  costs  of  a  discontinued  action,  for  the  same,  or  uStu  cosu*" 
substantially  the  same,  cause  of  action,  the  Court  or  a  Judge  ^f.  k.  ii98(rf), 
may,  if  they  or  he  think  fit,  order  a  stay  of  such  subsequent 

action,  until  such  costs  shall  have  been  paid.     O.  26,  r.  4,  (E). 

ORDER  XXVII.  •.  XXVII, 

rr.  I— S. 


DEFAULT  OF    PLEADING. 

227 

1.     If  the  plaintiff,  being  bound  to  deliver  a  statement  of  Failure  of 
claim,  does  not  deliver  the  same  within  the  time  allowed  for  SeUver  state- 

,111.,  ..«.!         ment  of  claim. 

that  purpose,  the  defendant  may,  at  the  expiration  of  that  [R.  432,  {0)\. 
time,  apply  to  the  Court  or  a  Judge  to  dismiss  the  action  with 
costs,  for  want  of  prasecution ;  and  on  the  hearing  of  such 
application  the  Court  or  Judge  may,  if  no  statement  of  claim 
shall  have  been  delivered,  order  the  action  to  be  dismissed 
accordingly,  or  may  make  such  other  order  on  such  terms  as 
the  Court  or  Judge  shall  think  just.     0.  27,  r.  1,  (E). 

228 

16.     If  the  plaintiff^'s  claim  be  only  for  a  debt  or  liquidated  ^efl^l^tg'* 
demand,  and  the  defendant  does  not,  within  the  time  allowed  default  in 

'  '  claim  for  debt. 

for  that,  purpose,  deliver  a  defence,  the  plaintiff  may,  at  the  icf.  r.  687,  (O)]. 
expiration  6f  such  time,  enter  final  judgment  for  the  amount 
claimed;  with  costs.     0.  27,  r.  2,  (E). 

229 

3.  When  in  any  such  action,  as  in  the  last  preceding  rule  Default  of  one 
mentioned,  there  are  several  defendants,  if  one  of  them  make  icf.  r.  689,'(0)j. 
default,  as  mentioned  in  the  last  preceding  rule,  the  plaintiff 
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^rrf^-!.**  niay  enter  final  judgment  against  the  defendant  so  making 
default,  and  issue  execution  upon  such  jpdgment  without 
prejudice  to  his  right  to  proceed  with  his  action  against  the 
other  defendants.    O.  27,  r.  3,  (E). 

230 

deft^^on  ^^       ^-     If  ^^  plaintiffs  claim  be  for  pecuniary  damages  only, 

d^^i^or     or  for  detention  of  goods  with  or  without  a  claim  for  pecuniary 

de^ionof    damages,  and  the  defendant  or  all  the  defendants,  if  more 

rcf.R.589.(0)j.^,^^j^  one,  make  default,  as  mentioned  in  Rule  2,  the  plaintiff 

may  enter  an  interlocutory  judgment  against  the  defendant 

or  defendants,  and  a  writ  of  inquiry  shall  issue  to  assess  the 

value  of  the  goods,  and  the  damages,  or  the  damages  only,  as 

the  case  may  be.     But  the  Court  or  a  Judge  may  order  that, 

instead  of  a  writ  of  inquiry,  the  value  and  amount  of  damages, 

or  either  of  them,  shall  be  ascertained  in  any  way  which  the 

Court  CHT  Judge  may  direct     0.  27,  r.  4,  (E). 

aw 
5?™ii**'  **'*®      5.     When  in  any  such  action,  as  in  Rule  4  mentioned,  there 

or  more  •^  '  * 

*c/^R*^5TOtoa  *^^  several  defendants,  if  one  or  more  of  them  make  default,  as 
mentioned  in  Rule  2,  the  plaintiff  may  enter  an  interlocutory 
judgment  against  the  defendant  or  defendants  so  making 
default,  and  proceed  with  his  action  against  the  others.  And 
in  such  case  the  value  and  amount  of  damages  against  the 
defendant  making  default  shall  be  assessed  at  the  same  time 
with  the  trial  of  the  action  or  issues  therein  against  the  other 
defendants,  unless  the  Court  or  a  Judge  shall  otherwise  direct. 
0.  27,  r.  5,  (E). 

232 

^L^and  *•  I^  *^®  plaintiff's  claim  be  for  a  debt  or  liquidated 
detention  of  demand,  and  also  for  pecuniary  damages  only,  or  for  detention 
dama«e«.  ^f  gQQ(jg  ^^  q^  without  a  claim  for  pecuniary  damages,  and 
any  defendant  make  default,  as  mentioned  in  Rule  2,  the 
plaintiff  may  enter  final  judgment  for  the  debt  or  liquidated 
demand,  and  also  enter  interlocutory  judgment  for  the  "value 
of  the  goods  and  the  damages,  or  the  damages  only,  as  the 
case  may  be,  and  proceed  as  mentioned  in  Rules  4  and  5. 
0.  27,  r.  6,  (E). 

283 

^tion^fo*"  '^'     ^^  ^^  action  for  the  recovery  of  land,  if  the  defendant 

|c?/R.  560,(0)).  makes  default  as  mentioned  in  Rule  2,  the  {daintiff  may  enter 

a  judgment  that  the  person  whose  title  is  asserted  in  the  writ 

of  summons  shall  recover  possession  of  the  land,  with  hi«  oosta. 

O.  27.  r.  7  (Ei 
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8.     Where  the*  plaintiff  has  indorsed  a  claim  for  mesne 


O.  XX¥II, 

rr.  »-ll. 

profits,  arrears  of  rent,  or  double  value  in  respect  of  thje  prem-  ^^^^Jf^^. 
ises  claimed,  or  any  part  of  them,  or  damages  for  breach  of  '^^"^  proiit*, 
contract  or  wrong  or  injury  to  the  premises  claimed  upon  a  I^'-  ^-  ^^^  '^^1- 
writ  for  the  recovery  of  land,  if  the  defendant  makes  default 
as  mentioned  in  Rule  2,  or,  if  there  be  more  than  one  defendant 
some  or  one  of  the  defendants  make  such  default,  the  plaintiff 
may   enter  judgment  against  the   defaulting   defendant   or 
defendants  and  proceed  as  mentijoned  in  Rules  4  and  5.     O. 
27,  r.  8,  (E). 

9.  If  theplaintifl'^s  claim  be  for  a  debt  or  liquidated  ao-  Defence  to 
mand  or  for  pecuniary  damages  only,  or  for  detention  of  goods  only.**  ^  **™ 
with  or  without  a  claim  for  pecuniary  damages,  or  for  any 

of  such  matters,  or  for  the  recovery  of  land,  and  the  defendant 
delivers  a  defence,  which  purports  to  offer  an  answer  to  part 
only  of  tiie  plaintiffs  alleged  cause  of  action,  the  plaintiff  may 
by  leave  of  the  C!ourt  or  a  Judge  enter  judgment,  final  or 
interlocutory,  as  the  case  may  be,  for  the  part  unanswered; 
provided  that  the  unanswered  part  consists  of  a  separate 
cause  of  action,  or  is  severable  from  the  rest,  as  in  the  case  of 
part  of  a  debt  or  liquidated  demand;  provided  also  that,  where 
there  is  a  counterclaim,  execution  on  any  such  judgment  as 
above  mentioned  in  respect  of  the  plaintiff's  claim  shall  not 
issue  without  leave  of  the  Court  or  a  Judge.     O.  27,  r.  9,  (E). 

236 

10.  In  all  other  actions  than  those  in  the  preceding  rules  other  actions. 

fCf.  R.  503  U) 

or  in  Rule  15,  of  this  Order  mentioned,  if  the  defendant  makes  (0)i 
default  in  delivering  a  defence,  the  plaintiff  may  set  down  the 
action  on  motion  for  judgment,  and  such  judgment  shall  be 
given  as  upon  the  statement  of  claim  the  Court  or  a  Judge 
shall  consider  the  plaintiff*  to  be  entitled  to.  0.  27,  r.  11, 
(E),  arn. 

287 

11.  Where  in  any  such  action  as  mentioned  in  the  last  J^^^'^^J^y^ne 
preceding  rule,  there  are  several  defendants,  then,  if  one  of  defendants, 
such  defendants  make  such  default  as  aforesaid,  the  plaintiff 

may  either  (if  the  cause  of  action  is  severable)  set  do>\Ti  the 
action  at  once  on  motion  for  judgment  against  the  defendant; 
so  making  default,  or  may  set  it  down  against  him  at  the  time 
when  it  is  entered  for  trial  or  set  down  on  motion  for  judgment 
against  the  other  defendants.     O.  27,  r.  12,  (E). 


Digitized  by 


Google 


92  Default  of  Plkvdiko. 

rr?i»--is.         1  *i'    K  the  plaintiff  does  not  deliver  a  reply,  or  any  party 

Closed  lead-  ^^^^  ^^^  deliver  any  subsequent  pleading,  within  the  period 

d^uit.  allowed  for  that  purpose,  the  pleadings  shall  he  deemed  to  be 

ICf.R.282,(0)j.  closed  at  the  expiration  of  that  period,  and  all  the  material 

statements  oi  fact  in  the  pleading  last  delivered   shall  be 

deemed  to  have  been  denied  and  put  in  issue.     O.  27,  r.  13,  (E). 

230 

Silrd  party  '  ^-     ^^  ^^7  ^^^^^  ^^  which  issuas  arise  in  an  action  other 

(Cf.R.263,(0)i.  i\iQ,ji  between  plaintiff  and  defendant,  if  any  party  to, any 
such  issue  makes  default  in  delivering  any  pleading,  the 
opposite  party  may  apply  to  the  Court  or  a  Judge  for  such 
judgment,  if  any,  as  upon  the  pleadings  he  may  appear  to  be 
entitled  to.  And  the  Court  or  Judge  may  order  judgment  to 
be  entered  accordingly,  or  may  make  such  other  order  as  may 
be  necessary  to  do  complete  justice  between  the  parties.  O.  27, 
r.  14,  (E). 

240 

j^dSSfenTby  >  ^  ^7  judgment  by  default,  whether  under  this  Order 
IC^^rW  (O)].  or  under  any  other  of  these  Rules,  may  be  set  aside  by  the 
Court  or  a  Judge,  upon  such  terms  as  to  costs  or  otherwise  as 
such  Court  or  Judge  may  think  fit,  and  where  an  action  has 
been  set  down  on  motion  for  judgment  under  Rule  10  of  this 
Order,  such  setting  down  may  be  dealt  with  by  a  Court  or  a 
Judge  ir^  the  same  way  as  if  a  judgment  by  default  had  been 
signed  when  the  case  was  set  down.     O.  27,  r.  15,  (E.) 

241 

acSoiiS*^"*  15.^   In  an  action  for  the  foreclosure  of  a  mortgage,  or  for 

the  foreclosure  and  sale  of  mortgaged  premises,  or  for  redemp- 
tion, where  no  statement  of  defence  is  delivered,  the  plaintiff 
may,  after  the  time  for  delivering  a  statement  of  defence  has 
expired,  give  notice  of  motion  for  a  day  therein  named  for 
judgment  to  be  made  upon  affidavit,  which  notice  shall  be 
served  ten  days  before  the  day  so  named. '  The  Court  or  a 
Judge,  upon  motion  made  pursuant  to  such  notice  on  proof 
thereof,  and  on  proof  by  affidavit  of  the  allegations  in  the 
statement  of  claim,  or  in  the  indorsement  on  the  writ  where 
the  defendant  has  stated  in  his  appearance  that  he  does  not 
require  the  delivery  of  a  statement  of  claim,  and  on  such 
documentary  and  other  evidence  as  may  be  deemed  requisite 
by  the  Court  or  Judge,  may  make  such  judgment  as  might 
have  been  made  had  the  cause  been  at  issue  and  duly  estab- 
lished in  evidence,  unless  upon  special  circumstances  disclosed 
by  aflBdavit  it  should  be  thought  fit  to  allow  the  defendant 
further  time  for  defence. 
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ORDER  xxvm.  ^i^VT* 


confession  of  judgment. 

1.  Leave  to  enter  judgment  upon  any  cognovit  actionem  Leave  to  enter 
or  warrant  of  attorney,  more  than  one  and  less  than  ten  years  cognovU,yrhen 
old,  shall  be  obtained  by  order  of  a  Judge,  made  ex  parte,  and  o.btained. 

•  if  ten  years  old  or  more,  by  motion  upon  notice.     See  R.  599, 
(O.);  R  2,  S.  C,  K  T.  1848. 

243 

2.  No  confession  of  judgment,  or  cognovit  CLctionem,  shall  ^JS?****^  rite 
be  valid  or  effectual  to  support  any  judgment  or  writ  ^^^SitS^^trar 
execution,  unless  within  thirty  days  after  the  same  has  been  «'  ^>eedB. 
given,  a  sworn  copy  thereof  is  filed  of  record  in  the  office 

of  the  Registrar  of  Deeds  in  the  county  in  which  the 
person  giving  such  confession  of  judgment  or  cognovit 
actionem  resides;  and  a  book  shall  be  kept  in  every  such 
office,  to  be  called  the  CJognovit  Book,  in  which  shall  be 
entered  the  names  of  the  plaintiff  and  defendant  in  every 
such  confession  or  cognovit,  the  amount  of  the  true  debt  or 
arrangement  secured  thereby,  the  time  when  judgment  may 
be  entered  and  execution  issued  thereon,  and  the  day  when 
such  copy  is  filed  in  the  said  office ;  and  such  book  shall  be 
open  to  inspection  by  any  person  during  office  hours,  on  the 
payment  of  a  fee  of  20  centa     R  600,  (O),  am,, 

241 

3.  No  warrant  of  attorney  to  confess  judgment  in  any  ^o^mow^to  be 
action,  or  cognovit  actioTiem,  given  by  any  person,  shall  beP*5J|j^«' 
of  any  force,  unless  there  is  present  some  solicitor  on  behalf 

of  such  person  expressly  named  by  him,  and  attending  at  his 
request,  to  inform  him  of  the  nature  and  effect  of  such  warrant 
or  cognovit,  before  the  scune  is  executed,  which  solicitor  shall 
sidwcribe  his  name  as  a  witness  to  the  due  execution  thereof, 
and  tiiereby  declare  himself  to  be  solicitor  for  the  person 
executing  the  same,  and  state  that  he  subscribes  as  such 
solicitor,  and  in  the  affidavit  of  execution,  the  attendance  of 
such  solicitor,  and  the  fact  of  his  being  a  subscribing  witness, 
shall  be  plainly  stated,  which  affidavit  and  the  warrant  of 
attorney,  or  cognovit,  shall  be  filed  at  the  time  of  entering 
judgment  thereon.     R.  601,  (O).     See  R  6,  S.  C,  H.  T.  1887. 

245 

4.  The  person  who  prepares  any  cognovit  or  warrant  of  Def ewa^^^ 
attorney  to  confess  judgment,  which  is  to  be  subject  to  any  to  be  on  same 
defeasance,  shall  cause  such  defeasance  to  be  written  on  the 
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••  ^yy*  same  paper  or  parchment  on  which  the  cognovit  or  warrant 
is  written,  or  cause  a  memorandum  in  writing  to  be  made  on 
such  cognovit  or  warrant  containing  the  substance  or  effect 
of  such  defeasance.    R  5,  S.  C,  H.  T.  1837  ;  R  602;  (O). 


8M 

att^?'to  be      ^'    No  judgment  shall  be  signed  upon  any  warrant  author- 
fudment       izing  any  attorney  to  confess  judgment  without  such  warrant 
being  slimed,  being  delivered  to  and  filed  with  the'  proper  officer.     R  4, 
S.  C,  K  T.  1837. 

847 

SSerewar-  **    ^^  ^^  ^^*®®  where  the  warrant  of  attorney  to  confess 

StopSe  judgment  appears  to  have  been  executed,  not  personally,  but 

wceoute*  by  ^y  ^  solicitor  or  agent  in  the  name  of  the  principal,  shall  any 
confession  be  signed  thereon  by  a  solicitor,  unless  the  deed  or 
other  power  conveying  the  authority  to  execute  the  warrant, 
together  with  an  affidavit  of  the  due  execution  thereof  by  the 
principal,  be  produced  to,  and  read  and  examined  by,  the 
solicitor  who  is  applied  to  sign  the  confession,  before 
signing  the  same;  nor  shall  judgment  be  entered  upon  any 
such  confession,  unless  such  deed  or  other  power,  and  affidavit 
of  execution,  be  produced  to  the  proper  officer  and  filed  with 
the  warrant  of  attorney  and  confession.  R  2,  S.  C,  T.  T. 
1857. 

Warrant  of  T.  Every  warrant  of  attorney  to  confess  judgment,  and 
tobedatel;  *  every  deed  or  other  power  by  which  authority  is  granted  to 
execute  the  warrant,  shall  bear  date  of  the  day  upon  which  the 
same  are  respectively  executed  ,  and,  if  it  should  happen  that 
such  warrant  of  attorney,  deed,  or  other  power,  is  to  be  given 
by  two  or  more  persons  who  cannot  conveniently  execute  the 
same  on  the  same  day,  then  the  warrant,  deed,  or  power  shall 
bear  date  of  the  day  on  which  it  shall  be  first  executed ;  and 
the  day  on  which  any  subsequent  execution  shaU  take  place 
shall  be  specified  in  the  attestation  of  the  subscribing  witness 
or  witnesses  to  such  execution.     R  4,  S.  C,  T.  T.  1867. 

248  • 

tor*fli^ing"°''      ®-     Every  solicitor  signing  a  confession  of  judgment  upon 

anneTto"  ^   *  warrant  of  attorney,  shall  annex  to  his  signature  the  dat^ 

S5tnh3,^*ta  of  signing,  and  mark  the  warrant  with  his  name,  or  initial 

letters  of  his  name,  and  also  any  deed  or  power  under  which 

the  warrant  is  executed,  where  the  execution  is  not  personal. 

R  5,  S.  C,  T.  T.  1857. 
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OEDER  XXIX,  Vf.!g^ 

AMB.VOMENT. 

1 .  Tlie  Court  or  a  Judge  may,  at  any  stage  of  the  pro-  Amen^ent 
ceedings,  allow  either  party  to  alter  or  amend  his  indorsement  mentor^' 
or  pleadings,  in  such  manner  and  on  such  terms  as  may  be  fclfa's^iO)). 
just,  and  all  such   amendments  shall   be  made  «8  may  be 
necessary  for  the  purpose  of  determining  the  real  questions 

in  controversy  between  the  parties.     O.  28,  r.  1,  (E). 

2.  The  plaintiff  may,  without  any  leave,  amend  his  state-  Amendment 
ment  of  claim,  whether  indorsed  on  the  writ  or  not,  once  at  wu^^outV^ve. 
any  time  before  the  expiration  of  the  time  limited  for  reply,  ^       ■     '     ^ 
and  before  replying,  or,  where  no  defence  is  delivered,  at  any 

time  before  the  expiration  of  four  weeks  from  the  appearance 
of  the  defendant  who  shall  have  last  appeared.     0. 28,  r.  2,  (E). 

252 

3.  A  defendant  who  has  set  up  any  counterclaim  or  set-off  Amendment 
may,  without  any  leave,  amend  such  counterclaim  or  set-off  claim  or  set ^tr 
at  any  time  before  the  expiration  of  the  time  allowed  him  for 
answering  the  reply  and  before  such  answer,  or  in  case  there 

be  no  reply,  then  at  any  time  before  the  expiration  of  twenty- 
eight  days  from  defence.     0.  28,  r.  3,  (E). 

4.  Where  any  party  has  amended   his  pleading  imder  Appii^tion 
either  of  the  last  two  preceding  Rules,  the  opposite  party  anceof 
may,  within  eight  days  after  delivery  to  him  of  the  amended  rcf.*^R,  »)m6)J. 
pleading,  apply  to  the   Court  or  a  Judge  to  disallow  the 
amendt^^oait.  w  any  part  thereof,  and  the  Court  or  a  Judge 

may,  if  satisfied  that  the  justice  of  the  case  requires  it,  disallow 
the  same,  or  allow  it,  subject  to  such  terms  as  to  costs  or 
otherwise  as  may  be  just.     O.  2(S,  r.  4,  (E). 

5.  Where  any  party  has  amended  his  pleading,  under  Pleading  or 
Rule  2  or  3,  the  opposite  party  shall  plead  to  the  amended  b?^Sp^?te 
pleading  or  amend  his  pleading  within  the  time  he  then  ha«  amendment. 

[R.   SfJ2  (Oil 

to  plead  or  within  eight  days  from  the  delivery  of  the  amend-  '  ■  '  ^" 
ment,  whichever  shall  last  expire ;  and  in  case  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amendment,  and 
does  not  plead  again  or  amend  within  the  time  above  men- 
tioned, he  shall  be  deemed  to  rely  on  his  original  pleading  in 
answer  to  such  amendment.     0.  28,  r.  o,  (E). 


Digitized  by 


Google 


96 


Amendment. 


rr.  f-W. 

25ft 
Application 
for  leave  to 
ameDd. 
[R.  804.  (O)]. 


2S6 
Failure  to 
amend  after 
order. 
[R  305,  (O)). 


257 
How  amend- 
ment to  be 
made. 
[R.  307  (1),  (O)J. 


258 
Markinff  of 
amended 
pleadings. 
n^307(l),  (O)). 


250 
Delivery  of 
amended 

fileadingfL 
R.  308,  (O)]. 


Clerical  mis- 
takes, etc. 
IR.  640,  {O)]. 


261 
General  power 
to  araona. 
|Cf .  R.  312,  (O)]. 


6.  In  all  cases  not  provided  for  by  the  preceding  Rules  of 
this  Order,  application  for  leave  to  amend  may  be  made  by 
either  party  to  the  Court  or  a  Judge,  or  to  the  Judge  at 
the  trial  of  the  action,  and  such  amendn;ient  may  be  allowed 
upon  such  terms  as  to  costs  or  otherwise  as  may  be  just. 
O.  28,  r.  6,  (E). 

T.  If  a  party  who  has  obtained  an  order  for  leave  to 
amend  does  not  amend  accordingly  within  the  time  limited 
for  that  purpose  by  the  order,  or  if  no  time  is  thereby  limited 
then  within  fourteen  days  from  the  date  of  the  order,  such 
order  to  amend  shall,  on  the  expiration  of  such  limited  time 
as  aforesaid,  or  of  such  fourteen  days,  as  the  case  may  be, 
become  ipso  facto  void,  unless  the  time  is  extended  by  the 
Court  or  a  Judge.     0.  28,  r.  7,  (E). 

8.  An  indorsement  or  pleading  may  be  amended  by  written 
alterations  in  the  copy  which  has  been  delivered,  and  by 
additions  on  paper,  to  be  interleaved  therewith  if  necessary, 
unless  the  amendments  require  the  insertion  of  more  than  200 
words  in  any  one  place,  or  are  so  numerous  or  of  such  a 
nature  that  making  them  in  the  copy  delivered  would  render 
the  same  difficult  or  inconvenient  to  read ;  in  either  of  which 
cases  the  amendment  shall  be  made  by  delivering  a  fresh  copy 
of  the  pleadings  as  amended.     0.  28,  r.  8,  (E),  am. 

9.  Whenever  any  indorsement  or  pleading  is  amended, 
the  same,  when  amended,  shall  be  marked  with  the  date  of 
the  order,  if  any,  under  which  the  same  is  so  amended,  and 
of  the  day  on  which  such  amendment  is  made,  in  manner 
following,  viz. :     "  Amended  day  of 

pursuant  to  order  of  dated  the  of  ." 

0.  28,  r.  9,  (E). 

10.  Whenever  any  indorsement  or  pleading  is  amended, 
such  amended  document  shall  be  delivered  to  the  opposite 
party  within  the  time  allowed  for  amending  the  same.  O.  28, 
r.  10,  (E). 

11.  Clerical  mistakes  in  judgments  or  orders,  or  errors 
arising  therein  from  any  accidental  slip  or  omission,  may  at 
any  time  be  corrected  by  the  Court  or  a  Judge,  on  motion  or 
summons,  without  an  appeal.     0.  28,  r.  11,  (E). 

1 2.  The  Court  or  a  Judge  may  at  any  time,  and  on  such 
terms  as  to  costs  or  otherwise  as  the  Court  or  Judge  may 
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all  necessary  amendments  shall  be  made  for  the  purpose  of    ^'^^^ 
determining  the  real  question  or  issue  raised  by  or  depending 
on  the  proceedings.     O.  28,  r.  12,  (E). 

2S2 

13.     The  costs  of  and  occasioned  by  any  amendment  mark  coete. 
pursuant  to  Rules  2  and  3  of  this  Order  shall  be  borne  by  tho 
party  making  the  same,  imless  the  Court  or  a  Judge  sliall 
otherwise  order.     O.  28,  r.  13,  (E). 

ORDER  XXX.  ••"?• 

rr.  1,  9. 


Summons  for  Directions. 

1. — (a)     A  summons  for  directions  in  any  action  may  be  summons  for 
taken  out  by  the  plaintiff  and  shall  be  returnable 
in  not  less  than  five  days. 

(6)  Such  summons  shall  be  taken  out  after  appearance 
and  before  the  plaintiff  takes  any  fresh  step  in 
the  action  other  than  application  for  an  injunction, 
or  for  a  receiver,  or  the  entering  of  judgment  in 
default  of  defence  under  Order  XXVII. 

(c)  Where  under  Order  XIV.,  the  plaintiff  applies  for 

judgment,  or  where,  under  Order  XVIII  a.,  the 
defendant  applies  for  a  statement  of  claim,  the 
Judge  may  deal  with  such  application  as  if  the 
plaintiff  had  been  entitled  to  take  out  and  had 
taken  out  a  summons  for  directions.  0. 30,  r.  1,  (a), 
(6),  (c),  (E),  am. 

(d)  The  summons  shall  be  in  the  Form  No.  8,  Appendix 

K.,  with  such  variations  as  circumstances  may 
require,  and  shall  be  addressed  to  and  served  upon 
all  such  parties  to  the  action  as  may  be  affected 
therely. 

J8.  Upon  the  hearing  of  the  summons  the  Court  or  a  Judge  opder^to 
shall,  so  far  as  practicable,  make  such  order  as  may  be  just  p^^^J^^JJj^f 
with  respect  to  all  the  proceedings  to  be  taken  in  the  action, 
and  as  to  the  costs  thereof,  and  more  particularly  with  respect 
to  the  following  matters :  Pleading,  particulars,  admissions. 
discovery,  interrogatories,  inspection  of  documents,  inspection 
of  real  or  personal  property,  commissions,  examination  of  wit- 
nesses, place  and  mode  of  trial.  Such  order  shall  be  in  tht^ 
Form  No.  9,  Appendix  K.,  with  such  variations  as  circum- 
stances may  require.     O.  30,  r.  2,  (E).  (7) 
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Discovery  and  Inspectiox. 


rr.3— 7. 

265 
No  affidavit  to 
be  used. 

206 
Application 
by  any  party 
on  heannfir  of 
summons. 


267 
Subsequent 
applications. 


Costs  of 

subsequent 

applications. 


Order  as  to 
form  of  proof. 


$.  No  affidavit  shall  be  used  on  the  hearing  of  the  said 
summons  except  by  special  order  o"  the  Court  or  a  Judge.  0. 
30,  r.  3,  (E). 

4.  On  the  hearing  of  the  summons,  any  party  to  whom  the 
summons  is  addrassed  shall,  so  far  as  practicable,  apply  for 
any  order  or  directions  as  to  any  interlocutory  matter  or  thing 
in  the  action  which  he  may  desire.     O.  30,  r.  4,  (E;. 

5.  Any  application  sul^soquently  ,to  the  original  summons, 
and  before  judgment,  for  any  directions  as  to  any  interlocu- 
tory matter  or  thing,  by  any  party,  shall  be  made  under  the 
summons  by  three  clear  days'  notice  to  the  other  party  stating 
the  grounds  of  the  application.     0.  30,  r.  5,  (E),  am. 

a.  Any  applicjition  by  any  party,  which  might  have  been 
made  at  the  hearing  of  the  original  summons  shall,  if  granted 
on  any  subsequent  application,  be  granted  at  the  costs  of  the 
party  applying,  unless  the  Court  or  a  Judge  shall  be  of  the 
opinion  that  the  application  could  not  properly  have  been 
made  at  the  hearing  of  the  original  summons.     O.  30,  r.  6,(E). 

T.  On  the  hearing  of  the  summons,  the  Court  or  a  Judge 
may  order  that  evidence  of  any  particular  fact,  to  be  specified 
in  the  order,  shall  be  given  by  statement  on  oath  of  informa- 
tion and  belief,  or  by  production  of  documents  or  entries  in 
books,  or  by  copies  of  documents  or  entries,  or  otherwise  as 
the  Court  or  Judge  may  direct.     O.  30,  r.  7,  (E). 


,  XXXI, 

r.  1. 


ORDER  XXXI. 


270 
Discovery  by 
interroga- 
tories. 


DISCOVERY   AND   INSPECTION. 

I .  In  any  cause  or  matter  the  plaintiff  may  with  his  state- 
ment of  claim,  and  the  defendant  may  with  his  statement  of 
defence,  or  within  such  further  time  as  may  be  allowed  to 
either  of  them  by  a  Judge,  deliver  interrogatories  in  writing 
for  the  examination  of  the  opposite  parties,  or  any  one  or 
more  of  such  parties,  and  such  interrogatories,  when  delivered, 
shall  have  a  note  at  the  foot  thereof,  stating  which  of  such 
interrogatories  each  of  such  persons  is  required  to  answer. 
Provided  also  that  interrogatories  which  do  not  relate  to  any 
matters  in  question  in  the  cause  or  matter  shall  be  deemed 
irrelevant,  notwithstanding  that  they  might  be  admissible  on 
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the  oral  cross-examination  of  a  witness.     A  copy  of  the  in-     ••  *JV* 

terrogatories,  when  delivered,  shall  be  filed  in  the  oflSce  of  the         '      ' 
proper  oflicer.     0.  31,  r.  1,  (E),  am. 

271 

58.  In  adjusting  the  costs  of  the  cause  or  matter,  inquiry  Co6t«  of  inter- 
shall,  at  the  instance  of  any  party,  be  made  into  the  propriety 
of  exhibiting  such  interrogatories,  and  if  it  is  the  opinion  of 
the  taxing  officer,  or  of  the  Court  or  Judge,  either  with  or 
without  an  application  for  inquiry,  that  such  interrogatories 
have  been  exhibited  unreasonably,  vexatiously,  or  at  improper 
length,  the  costs  occasioned  by  the  said  interrogatories  and 
the  answers  thereto  shall  be  paid  in  any  event  by  the  party 
in  fault.     O.  31.  r.  3,  (E);  C.  S.  1903,  c.  112,  s.  45. 

3.  Interrogatories  shall  be  in  the  Form  No.  6,  in  Appendix  Form^Mnter 
B.,  with  such  variations  as  circumstances  may  require.    O.  31,  '^**^"®*- 
r.4,(E). 

278 

4.  If  any  party  to  a  cause  or  matter  be  a  body  corporate  corporationa. 
or  a  joint  stock  company,  whether  incorporated  or  not,  or  any 

other  body  of  persons,  empowered  by  law  to  sue  or  be  sued, 
whether  in  its  own  name  or  in  the  name  of  any  officer  or  other 
person,  any  opposite  party  may  deliver  interrogatories  to  any 
member  or  officer  of  such  corporation,  company,  or  body*. 
O.  31,  r.  5,  (E),  am. 

274 

5.  Any  objection  to  answering  any  one  or  more  of  several  objections  to 
interrogatories,  on  the  ground  that  it  or  they  is  or  are  scandal-  tones. 

ous  or  irrelevant,  or  not  bona  fide  for  the  purpose  of  the  cause 
or  matter,  or  that  the  matters  inquired  into  are  not  sufficiently 
material  at  that  stage,  or  on  any  other  ground,  may  be  taken 
in  the  affidavit  in  answer.     O.  31,  r.  6,  (E). 


6.     Any  interrogatories  may  be  set  aside  on  the  ground  Setting  aside 
that  they  have  been  exhibited  unreasonably  or  vexatiously,  out  interroga- 
or  struck  out  on  the  ground  that  they  are  prolix,  oppressive, 
unnecessary,  or  scandalous ;  and  any  application  for  this  pur- 
pose may  be  made  within  seven  days  after  service  of  the 
interrogatories.     0.  31,  r.  7,  (E). 

97A 

T.  Interrogatories  shall  be  answered  by  affidavit  to  be  Answer  by 
filed  and  delivered  within  ten  days,  or  within  such  other  time  when  to  be. 
as  the  Judge  may  allow.     0.  31,  r.  8,  (E),  am. 
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rr.^ial'        ®'    -^^  aflfidavit  in  answer  to  interrogatories  shall  be  in  the 
277         Form  No.  7,  in  Appendix  B.,  with  such  variations  as  circum- 
vitinanwer.    stances  may  require.     O.  31,  r.  ^,  (E),  am, 

278 

answer^'*''  ^  ^-  ^^  exceptions  shall  be  taken  to  any  affidavit  in  answer, 
but  the  sufficiency  or  otherwise  of  any  such  affidavit  objected 
to  as  insufficient  shall  be  determined  by  the  Court  or  a  Judge 
on  motion  or  summons.     O.  31,  r.  10,  (E). 

279 

Order  to  1 0.     If  any  person  interrogated  omits  to  answer,  or  answers 

answer  insufficiently,  the  party  interrogating  may  apply  to  the  Court, 

or  a  Judge  for  an  order  requiring  him  to  answer,  or  to  answer 
further,  as  the  case  may  be.  And  an  order  may  be  made  re- 
quiring him  to  answer,  or  answer  further,  either  by  affidavit 
or  by  viva  voce  examination,  as  the  Judge  may  direct.  O.  31 
r.  11,  (E). 

280 

top^^Sove"  '  '•     ^y  P^'^y  Daay,  without  filing  any  affidavit,  apply  to 

[Cf^R^^Jon!  ^^®  Court  or  a  Judge  for  an  order  directing  any  other  party 
to  any  cause  or  matter  to  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  possession  or  power, 
relating  to  any  matter  in  question  therein.  On  the  hearing 
of  such  application  the  Court  or  Judge  may  either  refuse  or 
adjourn  the  same,  if  satisfied  that  such  discovery  is  not  neces- 
sary, or  not  necessary  at  that  stage  of  the  cause  or  matter,  or 
make  such  order,  either  generally  or  limited  to  certain  classes 
of  documents,  as  may,  in  their  or  his  discretion,  be  thought 
fit.  Provided  that  discovery  shall  not  be  ordered  when  and 
so  far  as  the  Court  or  Judge  shall  be  of  opinion  that  it  is  not 
necessary  either  for  disposing  fairly  of  the  cause  or  matter, 
or  for  saving  costs.     O.  31,  r.  12,  (E);  C.  S.  1903,  c.  112,  s.  72. 

Affidavit  of  1 2.     The  affidavit  to  be  made  by  a  partv  against  whom 

documente.  ,  .  i.        ,,  t.*" 

(Cf.  R.  467.  oa  such  order  as  is  mentioned  m  the  last  preceding  rule  has  been 
made,  shall  specify  which,  if  any,  of  the  documents  therein 
mentioned  he  objects  to  produce,  and  it  shall  be  in  the  Form 
No.  8  in  Appendix  B.,  with  such  variations  as  circumstances 
may  require.     O.  31,  r.  13,  (E.);  C.  S.  1903,  c.  112,  s.  73. 

282 

S^mente.'''       *  *•     ^^  ^^^"  ^  lawful  for  the  Court  or  a  Judge,  at  any 

(R.  463,  (Oil.      ^jjj^g  durintr  the  pendency  of  any  cause  or  matter,  to  order 

the  pnxluction  by  any  party  thereto,  upon  oath,  of  such  of 

the  documents  in  his  possession  or  power,  relating  to  any 
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matter  in  queetioQ  in  such  cause  or  matter,  as  the  Court  or    i.  m^H; 
Judge  shall  think  right ;  and  the  Court  may  deal  with  such 
documents,  when  produced,  in  such  manner  as  shall  appear 
just     O.  31,  r.  14i  (E);  C.  S.  1903,  c.  112,  s.  74. 

1 4.  Every  party  to  a  cause  or  matter  shall  be  entitled,  at  Notice  to  pro- 
any  time,  by  notice  in  writing,  to  give  notice  to  any  other  nle^ts  referred 
party,  in  whose  pleadingrs  or  affidavits  reference  is  made  to  orarfdaviti*" 

lot  R.  400  ion 

any  document,  to  produce  such  document  for  the  inspection 
of  the  party  giving  such  notice,  or  of  his  solicitor,  and  to 
permit  him  or  them  to  take  copies  thereof;  and  any  party 
not  complying  with  such  notice  shall  not  afterwards  be  at 
liberty  to  put  any  such  document  in  evidence  on  his  behalf 
in  such  cause  or  matter,  unless  he  shall  satisfy  the  Court  or 
a  Judge  that  such  document  relates  only  to  his  own  title,  he 
being  a  defendant  to  the  cause  or  matter,  or  that  he  had  some 
other  cause  or  excuse  which  the  Court  or  Judge  shall  deem 
sufficient  for  not  complying  with  such  notice,  in  which  case 
the  Court  or  Judge  may  allow  the  same  to  be  put  in  evidence 
on  such  terms  as  to  costs  and  otherwise  as  the  Court  or  Judge 
shall  think  fit.     O.  31,  r.  15,  (E) ;  C.  S.  1903,  c.  112,  s.  75. 

284 

1 5.  Notice  to  any  purty  to  produce  any  documents  referred  Form  of  notice 
to  in  his  pleading  or  affidavits  shall  be  in  the  Form  No.  9  in  [c^r.  409, (0)1. 
Appendix  B.,  with  such  variations  as  circumstances  may 

require.     O.  31,  r.  16,  (E). 

1 6.  The  party  to  whom  such  notice  is  given  shall,  within  noUc^ 
three  days  from  the  receipt  of  such  notice,  if  all  the  documents  tSMtor^^ 
therein  referred  to  have  been  set  forth  by  him  in  such  affidavit  {cffR.*^470,'(O)]. 
as  is  mentioned  in  Rule  12,  or  if  any  of  the  documents  referred 

to  in  such  notice  have  not  been  set  forth  by  him  in  any  such 
affidavit,  then,  within  four  days  from  the  receipt  of  such 
notice,  deliver  to  the  party  giving  the  same  a  notice  stating  a 
time,  within  three  days  from  the  delivery  thereof,  at  which 
the  documents,  or  such  of  them  as  he  does  not  object  to 
produce,  may  be  inspected  at  the  office  of  his  solicitor,  or  in 
the  case  of  bankers'  books,  or  other  books  of  account,  or 
books  in  constant  use  for  the  purposes  of  any  trade  or  business 
at  their  usual  place  of  custody,  and  stating  which  (if  any)  of 
the  documents  he  objects  to  produce,  and  on  what  ground. 
Such  notice  shall  be  in  the  Form  No.  10  in  Appendix  B.,  with 
such  variations  as  circumstances  may  require.  O.  31  r.  17, 
(E),  am;  C.  S,  1903,  c  112,  s.  76,  am. 
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rr.  17,  lg. 

286 
Order  for 
inspeotion  on 
default  of 
appointing 
time  by  notice. 
(Cf.  R.  471,(0)). 


287 
Verified 
copies  of 
entnen  in 
business 
bookw. 


Privilege. 


Further 
affidavit  as  to 
documents. 


IT. — (1)  If  the  party  served  with  notice,  under  Rule  16^ 
omits  to  give  such  notice  of  a  time  for  inspection,  or  objects 
to  give  inspection,  or  offers  inspection  elsewliere  than  at  the 
office  of  his  solicitor,  the  Court  or  Judge  may,  on  the  applica- 
tion of  the  party  desiring  it,  make  an  order  for  inspection  in 
such  place  and  in  such  manner  as  he  may  think  fit :  Provided, 
that  the  order  shall  not  be  made  when  and  so  far  as  the  Court 
or  a  Judge  shall  be  of  opinion  that  it  is  not  necassary  either 
for  disposing  fairly  of  the  cause  or  matter  or  for  saving  costs. 
0.  31,  r.  18  (1),  (E.);  C.  S.  1903,  c.  112,  s.  77. 

(2)  Any  application  to  inspect  documents,  except  such  as 
are  referred  to  in  the  pleadings,  particulars,  or  affidavits  of 
the  party  against  whom  the  application  is  made,  or  disclosed 
in  his  affidavit  of  documents,  shall  be  founded  upon  an  affidavit 
showing  of  what  documents  inspection  is  sought,  that  the 
party  applying  is  entitled  to  inspect  them,  and  that  they  are 
in  the  possession  or  power  of  the  other  party.  The  Court  or 
Judge  shall  not  make  such  order  for  inspection  of  such  docu- 
ments when  and  so  far  as  the  Court  or  Judge  shall  be  of 
opinion  that  it  is  not  necessary  either  for  disposing  fairly  of 
the  cause  or  matter  or  for  saving  costs.      O.  31,  r.  18  (2),  (E). 

18. — (1)  Where  inspection  of  any  business  books  is 
applied  for,  the  Court  or  a  Judge  may,  if  they  or  he  shall 
think  fit,  instead  of  ordering  inspection  of  the  original  books, 
order  a  copy  of  any  entries  therein  to  be  furnished  and  veri- 
fied by  the  affidavit  of  some  person  who  has  examined  the 
copy  with  the  original  entries,  and  such  affidavit  shall  state 
whether  or  not  there  are  in  the  original  book  any  and  what 
erasures,  interlineations,  or  alterations.  Provided  that,  not- 
withstanding that  such  copy  has  been  supplied,  the  Court  or 
a  Judge  may  order  inspection  of  the  book  from  which  thi 
copy  was  made. 

(2)  Where,  on  an  application  for  an  order  for  inspection, 
privilege  is  claimed  for  any  document,  it  shall  be  lawful  for 
the  Court  or  a  Judge  to  inspect  the  document  for  the  purpose 
of  deciding  as  to  the  validity  of  the  claim  of  privilege. 

(3)  The  Court  or  a  Judge  may,  on  the  application  of  any 
party  to  a  cause  or  matter  at  any  time,  and  whether  an  affi- 
davit of  documents  shall   or   shall    not  have   already   been 
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ordered  or  made,  make  an  order  re(|uiring  any  other  party  to  ••  ?[i\l» 
state  by  affidavit,  whether  any  one  or  more  specific  docu- 
ments,  to  be  specified  in  the  application,  is  or  are,  or  has  or 
have  at  any  time  been  in  his  possession  or  power ;  and,  if  not 
then  in  his  possession,  wlien  he  pai-ted  witli  the  same,  and 
what  has  become  thereof.  Such  application  shall  be  made  on 
an  affidavit  stating  that  in  the  belief  of  the  deponent,  the 
party  against  whom  the  application  is  made  has,  or  has  at 
some  time  had  in  his  possession  or  power,  the  document  or 
documents  specified  in  the  application,  and  that  they  relate  to 
the  mattei-s  in  (question  in  the  cause  or  matter,  or  to  some  of 
them.    O.  31,  r.  19  a.,  (E). 

19.  If  the  party  from  whom  discovery  of  any  kind  orprem^re 
inspection  is  sought,  objects  to  the  same,  or  any  part  thereof,  [it^2rj5i]. 
the  C!ourt  or  a  Judge  may,  if  satisfied  that  the  right  to  the 
discovery  or  inspection  sought  depends  on  the  determination 

of  any  issue  or  question  in  dispute  in  the  cause  or  matter,  or 
that  for  any  other  reason  it  is  desirable  that  any  issue  or  ques- 
tion in  dispute  in  the  cause  or  matter  should  be  determined 
before  deciding  upon  the  right  to  the  discovery  or  inspection, 
order  that  such  issue  or  question  be  determined  first,  and 
reserve  the  question  as  to  the  discovery  or  inspection.  0. 31 ,  r. 
20,  (E). 

20.  If  any  party  fails  to  comply  with  any  order  to  answer  Disob^ience 
interrogatories,  or  for  discovery  or  inspe<;tion  of  documents,  he  disoovery^*^ 
shall  be  liable  to  attachment.     He  shall  also,  if  a  plaintifif,  be      '    '  '  '     * 
liable  to  have  his  action  dismissed  for  want  of  prasecution, 

and,  if  a  defendant,  to  have  his  defence,  if  any,  struck  out, 
and  to  be  placed  in  the  same  position  as  if  he  had  not  defended, 
and  the  party  interrogating  may  apply  to  the  Court  or  a 
Judge  for  an  order  to  that  effect,  and  an  order  may  be  made 
accordingly.     O.  31,  r.  21,  (E);  C.  S.  1903,  c.  112,  s.  79. 

3 1 .     Service  of  an  order  for  interrogatories  or  discovery  or  servi^of 
inspectioD  made  against  any  party  on  his  solicitor  shall  be  ^icltor. 
sufficient  service  to  found  an  application  for  an  attachment  ^^ ''        *' 
for  disobedience  to  the  order.     But  the  party  against  whom 
the  application  for  an   attachment  is   made   may   show   in 
answer  to  the  application  that  he  has  had  no  notice  or  know- 
ledge of  the  order.     O.  31,  r.  22,  (E) ;  C.  S.  1903,  c.  112,  s.  80. 
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rr^-w         ^^*     ^  solicitor  upon  whom  an  order  against  any  party 

^J  for  interrogatories  or  discovery  or  inspection  is  served  under 

TOiicfto™^"*^^  the  last  preceding  Rule,  who  neglects,  without  reasonable 

gffe^otf^  of  excuse,  to  give  notice  thereof  to  his  client,  shall  be  liable  to 

diwMJvenrto  attachment.     O.  31,  r.  23,  (E). 

client. 

[R.  476.  (O)]. 

202  583.     Any  party  may,  at  the  trial  of  a  cause,  matter,  or 

to^inteiToga^"  issue,  usc  in  evidence  any  one  or  more  of  the  answers,  or  any 
[CfI^*6i.7o)!  part  of  an  answer  of  the  opposite  party  to  interrogatories 
without  putting  in  the  others  or  the  whole  of  such  answer ; 
provided  always,  that  in  such  case  the  Judge  may  look  at  the 
whole  of  the  answers,  and,  if  he  shall  be  of  the  opinion  that 
any  others  of  them  are  so  connected  with  those  put  in,  that 
the  last-mentioned  answers  ought  not  to  be  used  without 
them,  he  may  direct  them  to  be  put  in.     0.  31,  r.  24,  (E). 

293 

^^g®*^  S4.     In  any  action  against  or  by  a  sheriff  in  respect  of  any 

sheriff.  matters  connected  with  the  execution  of  his  office,  the  Court 

or  a  Judge  may,  on  the  application  of  either  party,  order  that 
the  affidavit  to  be  made  in  answer  either  to  interrogatories  or 
to  an  order  few*  discovery  shall  be  made  by  the  officer  actually 
concerned.     O.  31,  r.  28,  (E). 

2M 

tofute^te.^^^^  ^5.  This  Order  shall  apply  to  infant  plaintiffs  and  defend- 
ants, and  to  their  next  friends  and  guardians  ad  literri, 
O.  31,  r.  29,  (E). 

\i^h^  Order  XXXII. 


ADMLSSIONS. 
295 

8tatem^m"8of        '*     ^'^Y  P^^ty  to  a  cause  or  matter  may  give  notice,  by  his 
[SF^R^SkjO)],  pleading,  or  otherwise  in  writing,  that  he  admits  the  truth  of 

the  whole  or  any  part  of  the  case  of  any  other  party.     0.  32, 

r.l,(E). 

296 

admft^docu-         ^*     Either  party  may  call  upon  the  other  party  to  admit 

rcf.^RR.627,     *^y  document,   saving  all  just   exceptions;  and   in   case  of 

1150,  (O) J.         refusal  or  neglect  to  admit  after   such  notice,  the  costs  of 

refusal  or        proving  any  such  document  shall  be  paid  by  the  party  so 

admit.  neglecting  or  refusing,  whatever  the  result  of  the  cause  or 

matter  may  be,  unless  at  the  trial  or  hearing  the  Court  or  a 

Jud^e  shall  certify  that  the  refusal  to  admit  wob  reasonable. 

0.  32,  r.  2,  (E),  am.;  C.  S.  1903,  c.  112,  s.  81. 
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3.  A  notice  to  admit  documents  shall  be  in  the  Form  No.    ^^»^'* 
11,  in  Appendix  B.,   with  such  variations  as  circumstances  „     5»7     , 

.  ^  Form  of  notice 

may  require.     O.  32.  r.  3,  (E).  {gf^'^^'a^.  ,0)j 

286 

4.  Any  party  may,  by  notice  in  writing,  at  any  time  not  Notice  to 
later    than    nine  days  before   the    day    for    which    notice 

of  trial  has  been  given,  call  on  any  other  party  to 
admit,  for  the  purposes  of  the  cause,  matter,  or  issue 
only,  any  specific  fact  or  facts  mentioned  in  such  notice. 
And  in  case  of  refusal  or  neglect  to  admit  the  same  within 
six  days  after  service  of  such  notice  or  within  such  further 
time  as  may  be  allowed  by  the  Court  or  a  Judge,  the  costs  of  Coeteof 
proving  such  fact  or  facts  shall  be  paid  by  the  party  so  neglect  to 
neglecting  or  refasing,  whatever  the  result  of  the  cause,  mat-  [Cf.R.'ii49.(0>j. 
ter,  or  issue  may  be,  unless  at  the  trial  or  hearing  the  Court 
or  Judge  certify  that  the  refusal  to  admit  was  reasonable,  or 
unless  the  Court  or  Judge  shall  at  any  time  otherwise  order 
or  direct.  Provided  that  any  admission  made  in  pursuance 
of  such  notice  is  to  be  deemed  to  be  made  only  for  the  purposes  of 
the  particular  cause,  matter,  or  issue,  and  not  as  an  admission 
to  be  used  against  the  party  on  any  other  occasion  or  in  favor 
of  any  person  other  than  the  party  giving  the  notice ;  pro- 
vided also,  that  the  Court  or  a  Judge  may  at  any  time  allow 
any  party  to  amend  or  withdraw  any  admission  so  made  on 
such  terms  as  may  be  just.  0. 32,  r.  4,  (E);  C.  S.  1903,  a  112, 
s.  82. 

5.  A  notice  to  admit  facts  shall  be  in  the  Form  No.  12,  in  FormofnoUce 
Appendix  B.,  and  admissions  of  facts  shall  be  in  the  Form  ^ 

No.  13,  in  Appendix  B.,  with  such  variations  as  circumstances 
may  require.     O.  32,  r.  5,  (E). 

6.  Any  party  may  at  any  stage  of  a  cause  or  matter,  where  JudgSSnt  or 
admissions  of  fact  have  been  made,  either  on  the  pleadings,  or  admLdoins  of 
otherwise,  apply  to  the  Court  or  a  Judge  for  such  judgment  [Cf.  r.  616.(0)]. 
or  order  as  upon  such  admissions  he  may  be  entitled  to,  with- 
out waiting  for  the   determination   of  any   other  question 
between  the  parties;  and  the  Court  or  a  Judge  may  upon 

such  application  make  such  order,  or  give  such  judgment,  as 
the  Court  or  Judge  may  think  just.     O.  32,  r.  6,  (E). 

T..    It  shall  be  sufficient  if  admissions  are  signed  by  the  Sufficient 
solicitor  of  the  party  by  whom,  or  on  whose  behalf,  they  simid  by°"^ 
purport  to  be  made.     R.  528,  (O).  [Cf.  o.  32.  r.  7. 
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O.  XXXIII, 

rr.  1-3. 


o,  XXXII,        8.     Notice  tx)  produce  documents  shall  be  in  the  Form  No 

^  14  in  Appendix  B.,  with  such  variations  as  circumstances  may 

otwluce*'         require.     An  affidavit  of  the  solicitor,  or  his  clerk,  of  the 

[Cf.^R  4ee%n.  •'^^^^vice  of  any  notice  to  produce,  and  of  the  time  when  it  was 

Evidence  of     served,  with  a  copy  of  the  notice  to  produce,  shall  in  all  castas 

service  of  •pi  •  jnii 

notice  to         be  sufficient  evidence  of  the  service  of  the  notice,  and  or  the 

produce.  ^ 

fcf.  R.487,  (0)j.  time  when  it  was  served.     O.  32,  r.  8,  (E). 

303 

noti^e^where        9,     If  a  noticc  to  admit  or  produce  comprises  documents 
unneces«ury.    which  are  not  neccssary,  the  costs  occasioned  thereby  shall  be 
borne  by  the  party  giving  such  notice.     O.  32,  r.  9,  (E). 

ORDER  XXXIII. 

ISSUES,  ACXJOUNTS   AND  REFERENCES. 
301 

i^Sues.™^"  1 .     Where  in  any  cause  or  matter  it  appears  to  the  Court 

rT>    oya    (Oil 

or  a  Judge  that  the  issues  of  fact  in  dispute  are  not  sufficiently 
defined,  the  parties  may  be  directed  to  prepare  issues,  and 
such  i.ssues  shall,  if  the  parties  differ,  be  settled  by  the  Court 
or  a  Judge.     0.  33,  r.  1,  (E). 

305 

to*iSqu?rieTor  58.  The  Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
[R.  &46,  (O)].  mgs  in  a  cause  or  matter,  direct  any  necessary  inquiries  or 
accounts  to  be  made  or  taken,  notwithstanding  that  it  may 
appear  that  there  is  some  special  or  further  relief  sought  for 
or  some  special  issue  to  l>e  tried,  as  to  which  it  may  be  proper 
that  the  cause  or  matter  should  proceed  in  the  ordinary  man- 
ner.    0.  33,  r.  2,  (E).     See  C.  S.  1903,  c.  112,  s.  95. 

306 

to  be  before  *'      3. — (1)     Subject  to  the  provisions  of  the  following  sub- 

Refereew.         Rules,  all    inquiries,   accounts,   sales,  references   and   duties 

which  have  been  heretofore  or  could  be  prosecuted,  taken, 

made,  carried  out,  or  performed  by  or  referred  to  a  Referee 

in  Equity  or  other  person  specially  named  or  appointed  by 

the  Supreme  Court  in  Equity  or  a  Judge  therein,  shall  be 

prosecuted,  taken,   made,   carried   out,  or  performed  by  or 

referred  to  one  of  the  Referees  named  in  the  principal  Act : 

of^offlc^ai**"     the  said  Referees  shall  h«ye  respectively  all  and  the  like 

e  orecH.         rigJits^  privileges,  jurisdiction  and  authority  which  were  at 

the  commencement  of  these  Rules  vested  in  said  Referees  in 

Equity  and  the  course  of  practice  and  proceeding  before  such 

Referees  shall,  subject  to  said  principal  Act  and  these  Rules, 

continue  as  heretofore  ;  the  duties  of  an  examiner  shall  in  all 
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cases  be  performed  by  the  said  Referees  respectively,  who    o.xxxui, 
shall  have  the   same   power,  jurisdiction   and   authority  in 
respect  thereto  as  heretofore.     C.  S.  1903,  c.  112,  s.  168  (1),  am. 

(2)  Nothing  in  the  preceding  sub-Rule  or  in  Rule  7  shall  Proviso. 
be  deemed  to  override  or  affect  the  provisions  of  section  5  of 
Chapter  92  of  the  Consolidated  Statutes,  1903. 

(3)  Nothing  in  this  Rule  contained  shall  prevent  the  Court  court  may 
or  a  Judge  from  disposing  of  all  matters  without  a  reference.  matterH  with- 
and  they  or  he  may  direct  the  proceedings  to  be  taken  in  the  [Cf.  r.  6o6,(0)i. 
Court  or  in  Chambers. 

4.  A  reference  may  be  made  by  the  Court  or  a  Judge  on  Reference  on 
the  application  of  either  party  to  a  Referee  for  any  inquiry  cSfier^party^ 
or  other  purposes.     C.  S.  1903,  c.  112,  s.  IG7. 

308 

5.  All   matters   referred   to   the   said   Referees   shall   be  DintribnUon 

,..ij  11  n*  iin  o' business 

distributed   among   them   by  the   proper   officer,  who  shall  amonjr  official 
nominate  and  select  them,  ha  vino:  regard  in  such  nomination  [Cf.  o.  36,  r.  45. 

.  .         iE)J. 

and  selection  to  the  interest  and  convenience  of  the  parties, 
and  to  the  locality  of  any  lands  being  the  subject-matter  of 
any  reference,  and,  subject  to  the  foregoing  provisions,  as  near 
as  may  be,  according  to  regular  and  just  rotation.  The  said 
proper  officer  shall  indorse  upon  every  judgment  or  order  and 
upon  any  order  of  reference  made  by  the  Court  or  a  Judge 
upon  production  of  the  latter  to  him,  the  name  of  the  Referee 
to  perform  the  duties  (if  any)  referred  thereunder,  and  such 
indorsement  shall  have  the  same  effect  as  if  the  name  of  such 
Referee  had  been  inserted  in  such  judgment  or  order ;  pro- 
vided that  it  shall  be  lawful  for  the  Court  or  a  Judge  on  the 
application  on  motion  or  petition  of  a  party  to  any  cause 
or  matter,  on  good  cause  shown,  to  direct  or  transfer  a 
reference  to  any  one  of  the  said  Referees  other  than  the  one 
named  by  the  said  officer  regard  being  also  had  in  making 
such  change,  to  the  convenience  of  parties  and  locality  of 
lands  afi  above.     C.  S.  1903,  c.  112,  s.  169,  am. 

309 

6.  Where  the  interests  and  convenience  of  the  parties  or  Selection  of 

Referee  in 

the  locality  of  the  lands,  the  subject-matter  of  the  reference,  county  other 
render  it  desirable  to  do  so,  or  where  from  the  absence  or  in-  land  lies,  etc. 
ability  of  the  Referees  appointed   for  the  county  from  any 
cause  to  attend  to  any  reference,  or  where  no  such  Referees 
have  been  appointed  for  any  county,  or  being  appointed,  have 
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•.  xxxni« 

rr.  7— !•. 


or  either  of  them  has  omitted  to  give  the  security  required  by 
the  principal  Act,  the  proper  oflScer,  in  distributing  the  refer- 
ences under  these  Rules,  may  select  a  Referee  from  some  other 
county  than  that  in  which  the  land,  the  subject-matter  of  the 
reference,  is  situated,  or  in  which  the  parties  to  such  reference 
or  their  witneeses  may  reside ;  due  regard  being  had  in  mak- 
ing such  selection  to  the  interest  and  convenience  of  the 
parties  interested  in  any  such  reference,  and  to  the  saving  of 
unnecessary  expense.     C.S.  1903,  c.  112,  s.  170. 


310 
Receiver  to  be 
appoiuted 


7.     In  any  cause,  matter  or  proceeding  in  which  it  is  deemed 

[^ee'(?4?'^^  advisable  to  appoint  a  receiver,  it  shall  be  the  duty  of  the 

Comrt  or  Judge  to  appoint,  and  such  Court  or  Judge  is  hereby 

limited  in  such  appointments  to  one  of  the  said  Referees.     C. 

S.  1903,  c.  112,  8.  171. 


post]. 


8.  It  shall  be  lawful  for  the  Court  or  a  Judge  or  any 
Referee,  on  the  order  of  the  said  Court  or  Judge,  to  obtain  the 
assistance   of  accountants,   merchants,  engineers,   surveyors. 


311 
Power  to 
Court  or 
Referee  to 
obtain  asBiHt- 
anceof 
experts. 

(k)).^'  ^'  ^'  ^^'  actuaries,  or  other  skilled  persons,  the  better  to  enable  such 
Court,  Judge,  or  Referee  to  determine  any  matter  in  issue  in 
any  cause,  proceeding  or  inquiry,  whose  remuneration  shall 
not  exceed  the  sum  of  five  dollars  for  each  day  they  are 
employed,  in  addition  to  their  travelling  expenses,  to  be  paid 
on  the  irder  of  the  Court  or  Judge,  and  taxed  as  costs  in  the 
cause  or  proceeding.     C.  S.  1903,  c.  112,  a  172. 


312 
Fees  of 
Referee. 


1 0.  The  fees  to  be  taken  by  a  Referee  shall  in  all  cases  be 
those  provided  by  the  table  of  fees  appended  to  these  Rules, 
and  all  such  fees  shall  be  subject  to  taxation  by  the  proper 
officer,  and  his  taxation  shall  be  subject  to  review  by  the 
Court  or  a  Judge.     C.  S.  1903,  c.  112,  s.  173,  am. 


313 
Notice  by 
Referee  to 
parties  inter 
ested  in 
reference. 


10.  Unless  otherwise  directed  by  the  Court  or  a  Judge, 
notice  shall  be  given  by  the  Referee  of  the  first  proceeding 
before  him  on  the  reference  to  every  party  affected  by  or 
interested  in  the  inquiry.  No  summons  or  warrant  shall  be 
issued  by  any  Referee  on  a  reference  other  than  to  require  the 
[Cf.  R.  mAO)].  parties  to  proceed,  which  they  shall  do  forthwith,  if  required 
by  the  Referee,  with  power  of  adjournment,  and,  on  omission 
to  adjourn,  with  power  to  proceed  on  notifying  the  parties. 
C.S.  1003,  c.  112,  s.  174.  rtm. 


Proceeding 
with  reference 
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II.     If  the  party  obtaining  a  judgment  or  order  directing    ^^H^f?* 
a  reference,  shall  not  within  one  month  from  the  time  of  set-         8i4 
tling  the  same,  proceed  therewith  before  the  Referee  named  ceed^g  with 
therein,  or  if  any  unnecessary  delay  take  place  on  any  refer-  [Cf.  R.b6i  (O); 
ence,  either  party,  or  the  Referee,  may  be  ordered  by  the 
CJourt  or  a  Judge  on  good  cause  shown,  peremptorily  to  pro- 
ceed with  the  same,  on  such  pain  of  dismissal  of  the  cause,  or 
excluding  further  proof,  or  payment  of  costs,  or  ordering  the 
return  of  the  Referee's  proceedings  and  a  new  reference,  as 
they  or  he  may  deem  right.     C.  S.  1903,  c.  112,  s.  175. 

I J8.     No  interrogatories  shall  be  filed  on  a  reference,  or  the  viva  voce 
like,  but  the  examination  shall  always  be  viva  voce  by  ques-  on  referenoe. 
tion  and  answer,  unless  directed  by  the  Court  or  a  Judge  to 
be  upon  interrogatories.     C.  S.  1903,  c.  112,  s.  175,  am.     See 
O.  58,  r.  32,  post. 
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13.  Accounting  parties  shall  in  all  cases,  unless  the  Court  Form  of 
or  a  Judge  shall  otherwise  direct,  file  with  the  Referee,  at  a  ac^untin/ 
time  to  be  named  by  him,  a  debtor  and  creditor  account,  veri- 
fied by  affidavit    The  items  on  each  side  of  the  account  shall 

be  numbered  consecutively,  and  the  account  shall  be  referred 
to  by  the  affidavit  as  an  exhibit,  and  shall  not  be  annexed 
thereto.     The  plaintifi*  may  supply  by  additional  account  and 
proof  any  omissions  of  the  defendant.     Any  omissions  may 
also  be  supplied  by  the  defendant.   Each  party  may  be  exam- 
ined on  oath  for  or  against  his  own  or  the  opposite  party's 
account     The  books  or  writings  of  either  party,  or  of  any  Evidence  by 
person  or  party  represented  by  him,  or  under  whom  he  claims,  ^ung^ 
may  also  be  used  in  evidence  for  or  against  the  party  produc- 
ing them,  the  Referee  reporting  as  to  the  natinre  of  the  evi- 
dence, when  objected  to,  and  the  credit  due  to  it.     Such  books 
or  writings,  when  so  used  in  evidence,  shall  be  evidence  to  be 
used  before  the  Court  or  Judge,  in  the  same  manner  as  any 
other  evidence  taken  in  the  same  cause.     The  Court  or  Judge 
may  direct  that  in  taking  accounts  the  books  of  account  in 
which  the  accounts  recjuired  to  be  taken  have  been  kept  shall 
be  taken  as  prima  facie  evidence  of  the  truth  of  the  matters 
therein  contained.      C.  S.  1903,  c.  112,  s.  177,  am.;    0.  33,  rr. 
3,  4.,  (E);   RR.  673,  674,  (0). 
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14.  Any  party  seeking  to  charge  any  accounting  party  snrchargre. 
beyond  what  he  has  by  his  account  admitted  to  have  received c. iiiZm]. 
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xYxiii,  shall  give  notice  thereof  to  the  accounting  party,  stating,  so 
~         ^  far  as  he  is  able,  the  amount  sought  to  be  charged  and  the 

prrticulars  thereof  in  a  short  and  succinct  manner      O.  33, 

r.  5,(E);  R.  680,  (O). 
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1 5.  Every  judgment  or  order  for  a  general  account  of  the 
personal  estate  of  a  testator  or  intestate,  shall  contain  a  direc- 
tion for  an  inquiry  what  parts  (if  any)  of  such  personal  estate 
are  outstanding  or  undisposed  of,  unless  the  Court  or  a  Judge 
otherwise  directs.     0  33,  r.  6,  (E). 

319 

juHt  allow-  1 6.     In  taking  any  account  directed  by  any  judgment  or 

[Cf.R.  667,(0)].  order,  all  just  allowances  sliall  be  made  without  any  direction 
for  that  purpose.     0.  33,  r.  8,  (E). 

1 7.  All  objections  on  a  reference  shall  be  made  and  argued 
at  the  time  of  presenting  the  proof,  unless  postponed  for 
further  consideration,  and  wlien  decided,  shall  be  briefly  noted 
in  the  Referee's  report,  and  no  exception  grounded  thereon 
shall  afterwards  be  filed  with  him  or  argued.  C.  S.  1903, 
c.  112,  8.  179. 

1 8.  Six  days'  notice  shall  be  given  by  a  Referee  to  the 
parties  to  attend  on  the  settlement  of  his  report,  and  no  notice 
of  signing  the  same  shall  be  recjuisite.  Exceptions  to  the 
report  shall  be  filed,  and  a  copy  thereof  delivered  to  the 
opposite  party  within  fourteen  days  after  the  settlement 
thereof:  and  if  the  parties  cannot  agree  upon  the  evidence 
from  which  any  objection  may  arise,  the  Referee  shall  furnish 
a  copy  thereof  to  the  party  requiring  the  same  on  being  paid 
for  the  same  at  the  rate  of  five  cents  per  folio,  or  he  may  be 
compelled  so  to  do  on  the  order  of  a  Judge.  On  application 
to  the  Court  or  a  Judge  on  motion  or  petition  to  confirm  the 
report,  or  upon  fourteen  days'  notice  to  the  opposite  party  by 
the  party  excepting,  the  exceptions  shall  be  heard  and  decided 
without  reference  back  to  the  Referee,  unless  the  case  requires 
further  investigation  by  him :  but  in  no  case  shall  a  reference 
back  to  the  Referee  be  ordered  when  the  defective  matter  can 
be  supplied  by  direct  investigation  of  the  Court  or  Judge. 
C.  S.  1903,  c.  112,  8.  180. 

19.  The  solicitors  of  the  parties  may  issue  subpoenas  for 
attendance  of  any  witnesses  with  or  without  the  production 
of  writings,  before  any  Referee  authorized  to  take  any  ex- 


Exceptions  to 
report. 
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[See  0. 35,  r.  31, 
and  O.  68,  r. 
38,po«ej. 
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amination  without  an  authority  from  him,  on  being  signed  ^^JJSSI' 
and  sealed  by  the  proper  officer;  and  for  any  disobedience  of 
any  witness  thereto,  or  for  refusing  to  answer  lawful  questions 
before  the  Referee,  the  Court  or  a  Judge  may  grant  an  attach- 
ment against  such  witness,  and  unless  good  cause  be  shown, 
may  order  him  to  be  committed  on  such  attachment,  or  make 
such  other  order  as  may  be  reasonable.  C.  S.  1903,  c.  112, 
8,  181,  am, 

5J0     No  part  of  any  state  of  facts,  charge,  affidavit,  de-  Evidence,  etc., 
position,  examination  or  answer   brouglit   in  or  ased  before  USjitedin 
any  Referee  or  other  officer,  shall  be  stated  or  recited  in  his  reporiT^ 
report,  but  shall  be  identified,  specified  and  referred  to,  so  as 
to  inform  the  Court  or  a  Judge  what  state  of  facts,  charge, 
affidavit,  deposition,  examination  or  answer  was  so  brouglit 
in  or  used.     C.  S.  1903,  c.  112,  s.  182,  am. 

%1.     When  it  shall  be  referred  to  a  Referee  to  take   an  Mortgage 
accoimt  of  the  amount  due  upon  any  mortgage,  the  Referee  fs^o" 58,  r.  34. 
shall  annex  to  his  report,  and  therein  refer  to,  a  statement  ^^  ' 
showing  the  manner  in  which  the  amount  reported  to  be  due 
is  made  up  and  ascertained,  which  statement  shall  be  deemed 
and  taken  to  be  a  part  of  the  report.     C.  S.  1903,  c.  112,  s.  183. 

825 

258.     A  Referee  shall  not  recite  in  his  report  the  order  ol  Order  of 
reference  or  any  part  thereof,  but  he  shall  attach  his  report  to  attAched  to 
the  order  or  copy  thereof  served  on  him  and  refer  briefly  to 
the  same  in  his  report,  which  shall  be  delivered  to  the  party 
entitled  to  receive  the  same.     C.  S.  1903,  c.  112,  s.  184. 

23.  A   petition  for  the  confirmation  of  the  report   of   a  petition  to 
Referee  shall  refer  shortly  to  the  order  of  reference  and  state  reJorT^ 
the  fact  and  date  of  the  making  of  such   report,  without 
reciting  the  particulars  thereof.     C.  S.  1903,  c.  112,  s.  185. 

327 

24.  A  Referee  shall  keep  in  his  office  a  book  in  whicli  Record  to  be 
upon  the  bringing  in  of  a  judgment  or  order  of  reference,  he  Referee, 
shall  enter  the  title  of  the  cause   or  matter,  the  name  of  the 
solicitor  prasecuting  the  reference,  the  date  of  the  judgment 

or  order  being  brought  in,  and  the  proceedings  taken  before 
him. 

25.  Such  rules  of  Order  58  as  are  not  inconsistent  witli  Rule**  of  o.  58. 
the  foregoing  rules,  and  are  applicable  thereto  or  therewith, 

shall  be  read  with  this  order. 
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1.    Special  Case. 

Special  case         1.     The  parties,  after  the  writ  of  summons  has  been  issued 
j^f.*^^'2  (i),  in  any  cause  or  matter,  or  in  any  pending  matter  not  com- 
menced by  writ,  may  concur  in  stating  the  questions  of  law 
arising  therein  in  the  form  of  a  special  case  for  the  opinion 
of  the  Court  or  a  Judge.     Every  such  special  case  shall  be 
divided  into  paragraphs   numbered   consecutively,  and  shall 
concisely  state  such  facts  and  documents  as  may  be  necessary 
to  enable  the  Court  to  decide  the  questions  raised  thereby. 
Upon  the  argument  of   such  case  the   Court  or  Judge  and 
the  parties  shall  be  at  liberty  to  refer  to  the  whole  contents 
icf.  R.  372  (3K  of  such  documciits,  and  the  Court  or  Judge  shall  be  at  liberty 
^^  to  draw  from  the  t&cts  and  documents  stated  in  such  special 

case  any  inference,  whether  of  fact  or  law,  which  might  have 
been  drawn  therefrom  if  proved  at  a  trial.  O.  34,  r.  1,  (E), 
am.;  C.  S.  1903,  c.  112,  s.  157,  am. 

329 

Special  case        JJ.     Jf  it  appear  to  the  Court  or  a  Judge,  that  there  is  in 

for prelimin-  ^^  .  /.   ,      . 

wy  qu^tion    any  cause  or  matter  a  question  of  law,   which  it  would  be 

of  law  before         *^  i     .  i    ,  >•     c  .  i 

Jfjf ^i,  oTt.  ion  convenient  to  have  decided  before  any  evidence  is  given  or 
any  question  or  issue  of  fact  is  tned,  or  before  any  reference 
is  directed,  the  Court  or  Judge  may  make  an  order  accordingly, 
and  may  direct  such  question  of  law  to  be  raised  for  the 
opinion  of  the  Court  either  by  special  case  or  in  such  other 
manner  as  the  Court  or  a  Judge  may  deem  expedient,  and  all 
such  further  proceedings  as  the  decision  of  such  question  of 
law  may  render  unnecessary  may  thereupon  be  stayed.  O. 
34,  r.  2,  (E),  am. 


Signing  and         3.     A  Special  case  shall  be  signed  by  the  parties  or  their 
fl^g  special    ^ungei  or  solicitors,  and  shall  be  filed  by  the  plaintiff.    0.34, 
r.  3,  (E),  am.;  R  374,  (O) ;  C.  S.  1903,  c.  112,  s.  158,  am. 
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Leave  to  net         4,     No  special  casc  in  any  cause  or  matter  to  which  a  mar- 
oersons  under  ned  woman  (not  being  a  pai-ty  thereto  in  respect  of  her  sepa- 

dlBabllity.  i.  i        .    i  i      i.       .  •        i  . 

[R.  375,  (0>i.  rate  property  or  of  any  separate  right  of  action  by  or  against 
her),  infant,  or  person  of  unsound  mind  not  so  found  by  in- 
quisition is  a  party,  shall  be  set  down  for  argument  without 
leave  of  the  Court  or  a  Judge,  the  application  for  which  must 
be  supported  by  sufficient  evidence  that  the  statements  con- 
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tained  in  such  special  case,  so  far  as  the  same  affect  the  in-    o^xxxiy, 
terest  of  such  married   woman,   infant,  or  person  of  unsound  ^ 

mind,  are  true.     0.  34,  r.  4,  (E) ;  C.  S.  1903,  c.  112,  s.  160,  am. 

5.  Either  party  may  enter  a  special  case  for  argument  by  Bntrytor 
delivering  to  the  proper  officer  a  memorandum  of  entry,  in  the  ^'^^f^^™®"^ 
usual  form,  and  also  if  any  married  woman,  infant,  or  person 

of  unsound  mind  not  so  found  by  inquisition  be  a  party  to  the 
cause  or  matter,  producing  a  copy  of  the  order  giving  leave  to 
enter  the  same  for  argument.     0.  34,  r.  5,  (E). 

333 

6.  The  parties  to  a  special  case  may  agree  in  writing,  that.  Agreement  as 
on  the  judgment  of  the  Court  or  Judge  being  given  in  the 
affirmative  or  negative  of  the  questions  of  law  raised  by  the 

special  case,  certain  specific  relief  may  be  awarded,  or  that  a  sum 
of  money,  fixed  by  the  parties,  or  to  be  ascertained  by  the  Court 
or  Judge,  or  in  such  manner  as  the  Court  or  Judge  may  direct, 
shall  be  paid  by  one  of  the  parties  to  the  other  of  them 
either  with  or  without  costs  of  the  cause  or  matter ;  and  the 
judgment  of  the  Court  or  Judge  may  be  entered  for  such  relief 
or  for  the  sum  so  agreed  or  ascertained,  with  or  without  costs, 
as  the  case  may  be,  and  execution  may  issue  upon  such  judg- 
ment forthwith,  unless  otherwise  agreed,  or  unless  stayed  on 
appeal.    O.  34,  r.  6,  (E),  am.;  R  372  (2),  (O),  am. 

7.  Whenever  a  special  case  shall  be  set  down  for  hearing  Refei^ce  by 
before  a  Judge,  it  shall  be  lawful  for  him,  in  his  discretion,  ^^i^JLso^to 
to  refer  such  case  to  the  Court  of  Appeal  and  to  order  the  ^^J^/ 
same  to  be  entered  upon  the  docket  of  the  sittings  next  fol- 
lowing, and  the  case   shall   be   entered   on  such  docket   in 
pursuance  of  such  order.     C.  S.  1903,  c.  112,  s.  164,  am. 

335 

8.  The  Court  of  Appeal,  on  the  hearing  of  such  case,  shall  Reference  by 
have  the  same  riffht  to  refer  to  documents,  and  to  draw  infer-  Appeal  to 

^  documente, 

ences  from  the  facts  and  documents  stated  in  such  case  as  the  ®^- 
Court  or  Judge  ha«  under  Rule  1  of  this  Order.     C.  S.  1903, 
c.  112,  s.  1G5. 

9.  ITie  Court  of  Appeal  may,  on  the  hearing  of  such  case,  powew^of 
make  such  declaration,  order  or  judgment  as  the  Judge  could  Appeaf.' 
have  made,  and  such  declaration,  order  or  judgment  may  be 
enforced  in  all  respects  as  if  it  had  been  made  by  said  Judge. 

C.  S.  1903,  c.  112,  s.  166,  am. 

10.  This  Order  shall  apply  to  every  special  case  stated  in  Appii^tion 
ft  cause  or  matter,  or  in  any  proceeding  incidental  thereto  °'^^®^- 
O.  34,  r.  7,  (E).  8 
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2. — ISSUES  OP  PACT  WITHOUT  PLSADING& 

1 1.  When  the  parties  to  a  cause  or  matter  are  agreed  as 
to  the  questions  of  fact  to  be  decided  between  them,  they  may, 
after  writ  issued  and  before  judgment,  by  consent  and  order 
of  the  Court  or  a  Judge,  proceed  to  the  trial  of  any  such 
questions  of  fact  without  formal  pleadings  ;  and  such  questions 
may  be  stated  for  trial  in  an  issue  in  the  Form  No.  15,  in 
Appendix  B.,  with  such  variations  as  circumstances  may 
require,  and  such  issue  may  be  entered  for  trial  and  tried 
in  the  same  manner  as  any  issue  joined  in  an  ordinary  action, 
and  the  pr(x;eedings  shall  be  under  the  control  and  jurisdiction 
of  the  Court  or  Judge,  in  the  same  way  as  the  proceedings  in 
an  action.     0.  34,  r.  9,  (E). 

1 58.  The  Court  or  a  Judge  may,  by  consent  of  the  parties 
order  that,  upon  the  finding  in  the  affirmative  or  negative  of 
such  issue  as  in  the  last  preceding  rule  mentioned,  a  simi  of 
money,  fixed  by  tlie  parties,  or  to  l>e  ascertained  upon  a  ques- 
tion inserted  in  the  issue  for  that  purpose,  shall  be  paid  by 
one  of  the  parties  to  the  other  of  them  I'itiicr  with  or  without 
the  costs  of  the  cause  or  matter.     0.  34-,  r.  10,  (E). 

13.  Upon  the  finding  on  any  such  issue,  as  in  Rule  11 
mentioned,  judgment  may  be  entered  for  the  sum  so  agreed 
or  ascertained  as  aforesaid,  with  or  without  costs,  as  the  case 
may  be,  and  execution  may  issue  upon  such  judgment  forth- 
with, unless  otlun  wise  agreed,  or  unless  tht^  Court  or  a  Judge 
shall  otherwise  order  for  the  purpose  of  giving  either  party 
an  opportunity  for  moving  to  set  aside  the  finding  or  for  a 
new  trial.     0.^34,  r.  11,  (E). 

14.  The  proceedings  upon  such  issue,  as  in  Rule  11  men- 
tioned, may  be  recorded  at  the  instance  of  either  party,  and 
the  judgment,  whether  actually  recorded  or  not,  shall  have 
tlie  same  effect  as  any  other  judgment  in  a  contested  action. 
0.  34,  r.  12,  (E). 

ORDER  XXXV. 

Trial. 

^.— Place. 

342  I .     There  shall  be  no  local  venue  for  the  trial  of  any  action, 

in^h  aoUon  but  in  cvery  action  the  place  of  trial  shall  be  fixed  by  the 

ji»dle.^^     ^  Court  or  a  Judge,  either  under  the  summons  for  directions 

or  on  the  application  of   either  party  upon   summons   and 

notice  to  the  opposite  party.     0.  36,  r.  1,  (E),  am. 
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n,— Notice  and  Entry  of  Tried.  ^.V^^* 


343 

!8.     Notice  of  trial  may  be  given  in  any  cause  or  matter  by  Notice  of  trial 
the  plaintiif  or  other  party  in  the  position  of  plaintiff*.     Suehlcf.R.63o,(b)i. 
notice  may  be  given  with  the  reply  (if  any)  whether  it  closes 
the  pleadings  or  not,  or  at  any  time  after  the  issues  of  fact 
are  ready  for  trial.      O.  36,  r.  11,  (E),  without  amendment  in 
R  S.  C.  July,  1903,  r.  5. 

3'     If  the  plaintiff*  does  not,  within  six  weeks  after  the  Notice  of  trial 
close  of  the  pleadings,  or  within  such  extended  time  as  the  Motion  to  dis- 
Court  or  a  Judge  may  allow,  give  notice  of  trial,  the  defend-  of  prosecution. 
ant  may,  before  notice  of  trial  given  by  the  plaintiff,  give 
notice  of  trial,  or  may  apply  to  the  Court  or  Judge  to  dismiss 
the  action  for  want  of  prosecution ;    and  on  the  hearing  of 
such  application,  the  Court  or  a  Judge  may  order  the  action  to 
be  dismissed  accordingly,  or  may  make  such  other  order,  and 
on  such  terms,  as  to  the  Court  or  Judge  may  seem  just.     O. 
36,  r.  12,  (E),  without  amendment  inK.  S.  C.  July,  1903,  r.  6. 

4.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of  Formof  noUce 
the  cause  or  matter,  or  of  issues  therein ;  and  the  place  and  [cr.  r  538,  (O)j. 
day  for  which  it  is  to  be  entered  for  trial.     It  shall  be  in  the 

Form  No.  16,  in  Appendix  B.,  Part  II.,  with  such  variations 
as  circumstances  may  require.     O.  36,  r.  1.3,  (E). 

5.  Ten  days'  notice  of  trial  shall  be  given,  unless  the  party  Length^of 

to  whom  it  is  given  has  consented,  or  is  under  t^rms,  or  has  pcf !ll.*6386!r'' 
been  ordered  to  take  shoi-t  notice  of  trial ;  and  shall  be  suffi-  ^^^^ 
cient  in  all  cases,  unlevss  otherwise  oi*dered  by  the  Court  or  a 
Judge.     Short  notice  of  trial  shall  be  five  days'  notice,  unless 
otherwise  ordered.     O.  36,  r.  14,  (E),  am. 

6.  Notice  of  trial  shall  be  given  before  entering  the  trial ;  Entry  of  trial. 
and  the  trial  may  be  entered  notwithstanding  that  the  plead- 
ings are  not  closed,  provided  that  notice  of  trial  has  been 

given.     O.  36,  r.  15,  (E). 

7.  Notice  of  trial  shall  be  deemed  to  be  for  the  first  day  of  Day  notice  of 
the  then  next  sittings  at  the  place  for  which  notice  of  trial  is  toi\    ^*^™ 


given.     0.  36,  r.  18,  (E),  am. 


8.     No  notice  of  countermand  of  trial  shall  be  deemed  suffi-  (  ountermand 
cient  to  save  the  costs  for  not  proceeding  to  trial  pursuant  to  I liSi. 
notice,  unless  it  be  given  at  least  six  days  before  the  time  c£ 
the  intended  trial.     R.  2,  S.  C,  H.  T.  1828,  am.     See  O.  36,  r. 
19.  (E). 
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rr  'KI '  *•     -^^^  notice  of  trial  is  given,  either  party  may  enter 

J^  the  action  for  trial.     If  both  parties  enter  the  action  for  trial 

Say^^^  ^  the  same  sitting,  it  Aall  be  tried  in  the  order  of  the  plain- 

ajHfonfor  tiff's  entrv.     R.  538  c.,  (O). 

[Cf .  O.  36.  r.  20, 

mi 

:m  !•.     Actions  shall  be  entered  for  trial  not  later  than  six 

to  be  enSBred.  days  next  before  the  first  day  of  the  sittings,  but  the  trial 

Judge  may  permit  any  action  to  be  entered  after  the  time 

above  limited.     R.  538  d.,  (O). 

III. — Papers  for  Judg^ 

352 

Record .  11.     The  party  entering  an   action   for  trial  shall,  at  the 

time  (A  entry,  deliver  to  the  proper  officer  one  copy  of  the 
whole  of  the  pleadings  in  the  action  for  the  use  of  the  Judge 
at  the  trial,  and  such  copy  shall  be  called  the  Record.  R.  539, 
^O);  O.  36,  r.  30,  (E),  am. 

IV. — Proceedings  at  TriaL 
Default  of  1/8.     If ,  when  a  trial  is  called  on,  the  plaintiff  appears,  and 

&DDeai'&]ic6  by 

defendant  at    the  defendant  does  not  appear,  the  plaintiff  may  prove  his 
[R.  646,  {0)\      claim,  so  far  as  the  burden  of  proof  lies  upon  him.      O.  36,  r. 
31,  (E). 

364 

Default  of  13.     If,  when  a  trial  is  called  on,  the  defendant  appears, 

Xintiff"  aad  the  plaintiff  does  not  appear,  the  defendant,  if  he  has  no 
counterclaim,  shall  be  entitled  to  judgment  dismissing  the 
action,  but,  if  he  has  a  counterclaim,  then  he  may  prove  such 
counterclaim  so  far  as  the  burden  of  proof  lies  upon  him.  O. 
36,  r.  32,  (E). 

365 

Setting  aside        14.     Any  vcrdict  or  judgment  obtained  where  one  party 

default.  does  not  appear  at  the  trial  may  be  set  aside  by  the  Court  of 

Appeal  or  by  a  Judge  in  Court,  or  by  a  Judge  at  the  sittings, 

upon  such  terms  as  may  seem  fit,  upon  an  application  made 

within  six  days  after  the  trial.     O.  36,  r.  33,  am. 

Adjournment       1 5.     The  Judgc  may  postpone  or  adjourn  a  trial  for  such 

rcf.  RR.  553,     time,  and  to  such  place,  and  upon  such  terms,  if  any,  as  he 

shall  think  fit,  and  he  may,  at  or  after  the  trial,  direct  that 

judgment  be  entered,  or  may  adjourn  the  case  for  further 

consideration.     R,  554.  (O.) ;  O.  36,  r.  34.  am. 
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16.     Where  a  party  is  brought  up  to  attend  the  trial  or    Jt.Yi^^ 
hearing  of  a  cause  or  matter  by  virtue  of  any  writ  of  habeas '      is? 
corpxis  duly  issued,  and  by  rectson  of  the  pressure  of  other  habeas 
business,  or  from  any  other  cause,  the  trial  or  hearing  of  the  brinfir  up  party 

XX       .         /.  !_  1  /     .  1  .  .  -to  attend  trial; 

cause  or  matter  m  which  such  party  is  concerned  is  postponed  where  »d- 

,  joumment. 

to  a  future  day,  a  new  writ  of  fcabeas  corpus  may  be  issued 
for  such  future  day,  if  the  Court  or  a  Judge  shall  so  direct, 
without  payment  of  any  fee.     0.  36,  r.  35,  (E). 

1 T.  The  Judge  at  the  trial  shall,  at  the  request  of  either  Exclusion  of 
party,  order  a  witness  to  be  excluded  from  the  Court  until  he  ^  "®®^^- 
is  called  to  give  evidence,  and  also,  if  the  Judge  deems  it 
expedient,  a  party  intending  to  give  evidence;  or  he  may 
require  such  party  to  be  examined  before  the  other  witnesses  on 
his  behalf.  Any  such  witn^s  or  party  who  does  not  conform 
to  such  order  shall  be  liable  to  be  punished  as  to  the  Judge 
may  seem  just,  and  the  Judge  may,  in*  his  discretion,  exclude 
the  testimony  of  any  witness  or  party  who  does  not  conform 
to  such  order.     R.  547,  (O). 

350 

1 8.  Upon  a  trial  with  a  jury,  the  addresses  to  the  jury  Addresses  to 
shall  be  regulated  as  follows:  the  party  who  begins,  or  his fcf. R. 548. (O)j. 
counsel^  shall  be  allowed  at  the  close  of  his  case,  if  his  opponent 

does  not  announce  any  intention  to  adduce  evidence,  to  address 
the  jury  a  second  time  for  the  purpose  of  summing  up  th6 
evidence,  and  the  opposite  party,  or  his  counsel,  shall  be 
allowed  to  open  his  case,  and  also  to  sum  up  the  evidence,  if 
any,  and  the  ri^t  to  reply  shall  be  the  same  as  heretofore. 
0.  36,  r.  36,  (E). 

19.  In  actions  for  libel  or  slander,  in  which  the  defendant  lyidencein 
does  not  by  his  defence  assert  the  truth  of  the  statement  lamagreain^ 

y  vctlon  for  Ubel 

complained  of,  the  defendant  shall  not  be  entitled  on  the  trial  »r  slander, 
to  give  evidence  m  chief,  with  a  view  to  mitigation  of  damages, 
as  to  the  circumstances  under  which  the  libel  or  slander  was 
published  or  as  to  the  character  of  the  plaintiff,  without  the 
leave  of  the  Judge,  unless  seven  days  at  least  before  the  trial 
he  furnishes  particulars  to  the  plaintiff*  of  the  matters  as  to 
whicli  he  intends  to  give  evidence.     O.  36,  r.  37,  (E). 

361 

?50.     The  Judge  may  in  all  cases  disallow  any  questions  ^/t*  xatious® 
put  in  cross-examination  of  any  party  or  other  witness  which  2JJ^^4Tam?n- 

ation. 
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^^-w  ™*y  appear  to  him  to  be  ve^^atious,  and  not  relevant  to  any 
matter  proper  to  be  inquired  into  in  the  cause  or  matter. 
O.  36,  r.  38,  (E). 


%3 
Clerk  to  note 
timeB  of  com- 
rocneement 
and  termina- 
tion  of  trial. 


364 
Clerk  to  enter 
flndinRB  of 
fact,  etc. 
[R.  558.  (O)l. 


S65 
Certificate  foj 
entry  of 
judsrment, 
IR55»,  <0». 


m^  ent  at         ^ ' '     '^^^  Judge  shall,  at  or  after  the  trial,  direct  judgment 
Fr  65MO^'    ^  ^  entered  as  he  shall  deem  right,  and  no  motion  for  judg- 
ment shall  be  necessary  in  order  to  obtain  such  judgment. 
O.  36,  r.  39,  (E). 

/8!8,  The  officer  or  clerk  present  at  any  hearing  or  trial 
shall  make  a  note  of  the  times  at  which  such  hearing  or  trial 
shall  commence  and  terminate  respectively,  on  each  day  on 
which  the  same  shall  take  place.     O.  36,  r.  40,  (E),  am. 

%^.  Upon  every  trial  the  officer  or  clerk  attending  the 
trial  shall  enter  all  such  findings  of  fact  as  the  Judge  may 
direct  to  be  entered,  and  the  directions,  if  any,  of  the  Judge 
as  to  judgment,  in  a  book  to  be  kept  for  the  purpose.  O.  36, 
r.  41,'(E). 

24.  If  the  Judge  shall  direct  that  any  jnd«?fment  be  entered 
for  any  party  absolutely,  the  certiticate  of  the  said  officer  to 
tliat  effect  shall  be  a  sufficient  authority  to  the  proper  officer 
to  enter  judgment  accordingly.  The  certificate  shall  be  in 
the  Form  No.  17,  in  Appendix  B.,  witli  such  variations  as 
circumstances  may  require.     O.  36,  r.  42,  (E;,  am. 

V. — Writ  of  Inquiry  and  Reference  as  to  Damages. 

966 

Application  Of      <85.     The  provisions  of  Rules  5,  6,  8,  15,  16,  18,  19  of  this 

Rules.  ^  T/>      i.  IX 

Order  shall,  with  the  necessary  modincations,  apply  to  an 
inquiry  pursuant  to  a  writ  of  inquiry.     O.  36,  r.  56,  (E). 

26.  In  every  action  or  proceeding  in  which  it  shall  appear 
to  the  Court  or  a  Judge  that  the  amount  of  damages  sought 
to  be  recovered  is  substantially  a  matter  of  calculation,  it  shall 
not  be  necessary  to  issue  a  writ  of  inquiry,  but  the  CJourt  or  a 
Judge  may  ascertain  or  assess  the  same,  or  he  may 
direct  that  the  amount  for  which  final  judgment  is  to 
be  entered  shall  be  ascertained  by  an  officer  of  the  CJourt 
and  the  attendance  of  witnesses,  and  the  production  of  docu- 
ments before  such  officer  may  be  compelled  by  subpoena,  and 
such  officer  may  adjourn  the  inquiry  from  time  to  time,  and 
shall  indorse  upon  the  order  for  referring  the  amoimt  of  dam- 
ages to  him,  the  amount  found  by  him,  and  shall  deliver  tho 


307 
Ascertain- 
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order  with  such  indorsement  to  the  person  entitled  to  the     ••  xMtv, 

damages,  and  such  and  the  like  proceedings  may  thereupon  be        ' ^ 

had  as  to  taxation  of  costs,  entering  judgment,  and  otherwise, 
as  upon  the  finding  of  a  jury  upon  a  writ  of  inquiry.  0.  36, 
r.  57,  (E),  am. 

81.    The  direction  in  Rule  26  mentioned  may  be  made  to  any  AeceiSn- 
one  of  tha  Referees,  in  rotation,  or  to  any  one  of  the  sheriffs ;  ^maSes  by 
and  in  such  case  the  powers  given  by  the  said  rule  to  the  offi-  SPehwIfr'®'^ 
cer  of  the  Court  therein  mentioned,  shall  be  exercised  by  such 
Referee  or  sheriff;  and  the  provisions  of  the  Rules,  as  to  the 
distribution  of  business  among  the  Referees,  shall  apply  to 
directions  given  under  Rule  26.     O.  36,  r.  57a.,  (E),  am, 

588.     Where   no  appearance    has   been    entered    for    the  AasoJment 
defendant,  and  he  has  no  known  place  of  abode  within  the  Saai^  with 
Province,  a  Vrit  of  inquiry  to  assess  damages  may  be  exe-  where  no^ 
cuted  without   notice    thereof    to   him.      C.  S.  1908,  c.  Ill,  ^^p^*^*****^* 
8. 170,  par^. 

5S9.     Damages  in  respect  of  any  continuing  cause  of  action  Dama^ree  in 
shall    be   assessed  down  to  the  time  of  assessment.      O.  36,  tinning  cause 
r.  58.(E),am.;  r.  552,  (O).  ''''^"'''*' 

VI. — Referees, 

871 

30.  In  every  cause  or  matter,  except  where  under  the  ^uj  before 
principal  Act  a  trial  with  a  jury  is  required,  or  any  of  the  [Cf.  R.  W9,(0)j. 
parties  has  served  notices  for  a  jury,  under  and  in  accordance 

with  the  provisions  of  section  29  of  said  Act,  the  Court  or 
Judge  may  at  any  time  order  any  cause,  matter,  or  issue,  to 
be  tried  by  an  official  referee  or  special  referee.  Upon  any 
cause  or  matter,  or  any  question  in  any  cause  or  matter,  being 
referred  to  a  referee,  he  may,  subject  to  the  order  of  the  Court 
or  a  Judge,  hold  the  trial  at  or  adjourn  it  to  any  place  which 
he  may  deem  most  convenient,  and  have  any  inspection  or 
view  which  he  may  deem  expedient  for  the  better  disposal 
of  the  controversy  before  him.  He  shall,  unless  otherwise 
directed  by  the  Court  or  a  Judge,  proceed  with  the  trial  de 
die  in  dierrvj  in  a  similar  manner  as  in  actions  tried  with  a  jury. 
O.  36.  r.  48,  (E).  am. 

372 

31.  Subject  to  any  order  to  be  made  by  the  Court  or  Conduct  of 
Judge  ordering  the  same,  evidence  shall  be  taken  at  any  trialIg'|R.648a), 
before  a  referee,  and  the  attendance  of  witnesses   may  be 
enforced  by  mbpcena,  and  every  such  trial  shall  be  conducted 
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••  xxx%,     in  the  same  manner,  as  nearly  ah  circiunstAnce.s  will  admit,  as 

rr.  iS9-  99.  -  r 

trials  are  conducted  before  a  Judge.     O.  3H.  r.  40,  (E). 

373 

RefwSe^^  ^^  ^^  Subject  to  any  such  order  as  last  aforesaid,  the  referee 
lofj  ^'  ^^  *'^'  ^^l^^n  have  the  same  authority  with  respect  to  discovery  and 
production  of  documents,  and  in  the  conduct  of  any  reference 
or  trial,  and  the  same  power  to  direct  that  judgment  be  en- 
tered for  any  or  either  party  as  a  Judge  of  the  Court.  A 
party  may  move  the  Judge  by  whom  the  order  of  reference 
was  made  t<j  set  aside  such  judgment,  and  to  enter  any  other 
judgment,  on  the  ground  that  upon  the  finding  as  entered  the 
judgment  is  wrong.     O.  36,  r.  50 :  O.  40,  r.  (j,  (E),  am. 

374 

Referee  not  u>      33.     Nothing:  in  these  Rules  contained  shall  authorize  any 

commit  or  -  .  .  - 

atta^.  referee  to  commit  any  person  to  prison,  or  to  enforce  any 

<0)j.  order  by  attachment  or  otherwise.     O.  36,  r.  51,  (EV 

376 

^m]^'"*^        34.     The  referee  may,  before  the  conclusion  of  any  trial 

^ortw^^       before  him,  or  by  his  report  under  the  reference  made  to  him, 

[cr^'«6i(0)i  submit  any  question  arising  therein  for  the  decision  of  the 

Court  or  Judge,  or  state  any  facts  specially,  with  power  to 

the  Court  to  draw^  inferences  therefrom,  and  in  any  such  case 

the  order  to  be  made  on  such  submission  or  statement  shall 

be  entered  as  the  Court  may  direct ;  and  the  Court  shall  have 

Court  may      power  to  require  any  explanation  or  reasons  from  the  referee, 

remit  canse  to  *^  . 

d^d^iL*^       and  to  remit  the  cause  or  matter,  or  any  part  thereof,  for  re- 
ICf.  R.  662,K))J.  trial  or  further  consideration  to  the  same  or  any  other  referee; 
or  the  Court  may  decide  the  question  referred  to  any  referee 
on  the  evidence  taken  before  him,  either  with  or  without  addi- 
tional evidence,  as  the  Court  may  direct.     O.  36,  r.  52,  (E). 

376 

^pj)Ji<»twn^f     35.     The  preceding  Rules  31  to  34  shall  apply  where  ap- 
jSfew^U         plicable  and  not  inconsistent  with  the  Rules  of  Order  XXXIII., 
where  any  cause  or  matter,  or  any  question  or  issue  of   fact, 
is  referred  to  an  oflBcial  referee.     O.  36,  r.  52a.,  (E). 

Adoption  or         36.     Where  under  Rule  13  of  Order  64,  the  report  of  the 

vfiriation  of  .  _      .  , »        <•      .  i 

report  of         referee  has  been  made  m  a  cause  or  matter,  the  lurther  con- 
Referee  under 
o.  61,  r.  13.       sideration  of  which  has  b(*en  adjourned,  it  shall  be  lawful  for 

any  party,  on  the  hearing  of  such  further  consideration,  with- 
out notice  of  motion  or  summons,  to  apply  to  the  Court  or 
Judge  to  adopt  the  report,  or  without  leave  of  the  Court  or  a 
Judge  to  give  not  less  than  four  days'  notice  of  motion,  to 
come  on  with  the  further  consideration,  to  vary  the  report,  or 
to  remit  the  cause  or  matter,  or  any  part  thereof,  for  re-hear- 
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ing  or  further  consideration  to  the  same  or  any  other  referee,    rr.  37-  a*.' 
O.  36,  r.  54,  (E).  ~ 

878 

81.     Where  under  Rule  18  of  Order  H4  the  report  of  the  Adoption, etc, 

^  of  report 

referee  has  been  made  in  a  cause  or  matter,  the  further  con-  ^nsWeraUon^ 

sideration  of  which  has  not  been  adjourned,  it  shall  be  1  awful  2^]^^^^^^**^ 

for  any  party  by  an  eight  days'  notice  of  motion  to  apply  to 

the  Court  to  adopt  and  carry  into  effect  the  report  of  the    " 

referee,  or  to  vary  the  report,  or  to  remit  the  cause  or  matter 

or  any  part  thereof  for  re-hearing  or  further  consideration  to 

the  same  or  any  other  referee.     O.  36,  r.  55,  (E). 

379 

38.  Where  the  whole  of  any  cause  or  matter  is  referred  ^^^  where 

•^  rei«rence  to 

to  an  official  Referee  under  an  order  of  Court,  he  may,  sub-  ^^^ 
ject  to  any  directions  in  the  order,  exercise  the  same  discre- 
tion as  to  costs  €is  the  Court  or  a  Judge  could  have  exercised. 
O.  36,  r.  556.,  (E). 

380 

39.  The  provisions  of  the  preceding  Rules  30  to  38  shall ^deranorder 
apply,  where  any  cause  or  matter,  or  any  question  or  issue  of  ^Slre ofan 
fact  therein,   is  referred  to  an  officer  of  the  Court,  or  to  a  ^S^e. 
special  referee  or  arbitrator.     Provided  that  where  the  arbi- 
trator is  appointed  otherwise  than  by  an  order  of  the  Court, 

the  provisions  of  Rule  30  as  to  sitting  de  die  in  diem  shall 
not  appfy.     O.  36,  r.  55c.,  (E).     See  O.  40,  r,  6a.,  (E). 

ORDER  XXXVI.  •  ^1^' ' 

1. — Evidence  Generally, 

I.     In  the  absence  of  any  agivement  in  writing  b(»t  ween  Evidence  on 

the  solicitoi-s  of  all  parties,  and  subject  to  these   Rules,  the  Uva  wee, 

witnesses  at  the  trial  of  any  action,  or  at  any  assessment  of 

damages,  sliall  be  examined  viva  voce,  and  in  open  Court,  but 

the  Court  or  a  Judge  may,  at  any  time  for  sufficient  reason, 

order  that  any  particular  fact  or  facts  may  be  proved  by  affi-  Affidavits. 

davit,  or  tliat  the  affidavit  of  any  witness  may  bfe  read  at  the 

hearing  or  trial,  on  such  conditifms  as  the  Coui-t  or  Judge 

may  think  reasonable,  or  that  any  witne.ss,  whose  attendance 

in  Court  ought  for  some  sufficient  cause  to  be  dispensed  with, 

be  examined  bv  interrogatories  or  otherwise  before  a  connnis-  E^camination 
•  ,  •111  beiore  com- 

sioner  or  examnier:  provided  that,  where  it  appears  to  the  mts^Jon***. 
Court  or  a  Judge  that  the  other  i^avty  ho n a  fide  desires  the 
production  of  a  witness  for  cross-examination,  and  that  such 
witneas  can  be  produced,  an  order  sliall  not  be  made  authoris- 
ing the  evidence  of  such  witness  to  be  given  by  affidavit.  0. 
37,  r.  1,  (E). 
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*r?^i^37'       *•     -A^n  order  to  read  evidence  taken  in  another  Cause  or 
382  matter  shall  not  be  necessaiv,  but  such  evidence  may,  saving 

Evidence  ,,    .      ^  ^.  .  -.^  ^  i-     x-  i       i 

taken  in  other  all  just  exceptions,  be  read  on  ex  parte  applications  by  leave 

matters.  .       of  the  Court  or  a  Judge,  to  be  obtained  at  the  time' of  making 

any  such  application,  and  in  any  other  case  upon  the  party 

desiring  to   use  such   evidence    giving  two  days'  previous 

•    notice  to  the  other  parties  of  his   intention  to  read  such 

'    evidence.     O.  37,  r.  3,  (E). 

383 

Certifled  3.     Copies  of  all  writs,  records,  pleadings,  and  documents 

documents       filed  with  the  proper  officer  shall  be  admissible  in  evidence  in 

admissible  in  i 

fcf^R  m(0)i  causes  and  matters,  and  between  all  persons  or  parties,  to 
the  same  extent  as  the  original  would  be  admissible,  where 
certified  by  such  officer  to  be  true  copies  of  the  originals.  O. 
37,  r.  4,  (E),  am. 

II. — Exainination  of  Witnesses, 

384 

SeitaSretriafof       ^-     When  any  of  the  witnesses  necessary  to  be  produced  on 
wi^nM^*^  the  trial  of  any  cause  or  matter,  shall  be  inlirm,  aged  or  other- 
abi?toT4vel  wise  unable  to  travel,  or  when  any  witness  is  obliged  to  leave 
feave^**^  ^    the  Province,  it  shall  and  may  be  lawful  for  the  Court  or  a  Judge 
Province.        ^^  ^^^  notice  given  to  the  adver^^e  party  to  be  present  (if  h  i 
sees  fit),  to  order  the  examination  before  a  Judge  or  any  other 
person  or  persons  named  in  such  order,  of  such  infirm  or  aged 
person  or  person  unable  to  travel,  or  who  is  obliged  to  leave 
the  Province.     All  such  examinations  so  taken  shall  be  certi- 
fied under  the  hand  and  seal  of  tlie  said  Judge  or  other  person 
taking  the  same,  and  closed  up  under  the  seal  of  the  Judge  or 
other  person  taking  the   same,   indorsed   with    the   title  of 
the  cause  or  matter  in  which  the  same  were  taken,  and  shall 
be  received  in  evidence  in  such  cause  or  matter,  saving  all 
just  exceptions.     C.  S.  1903,  c.  lll,s.  262,  am, 

885 

witness  in  5.     If  such  witnesses  shall  at  the  time  of  the  trial  of  the 

Provinoe  and  .       i      -r»        • 

able  to  travel   cause  be  in  the  Province  and  able  to  travel,  they  shall  be  re- 

at  time  or  ....  .  , 

tri*i-  quired  to  give  their  testimony  i^tva  voce  at  such  trial,  in  the 

same  manner  as  if  such  depositions  had  not  been  taken.     C. 
S.  1903,  c.  Ill,  8.  263. 

Reservationiof      (.    All  benefit  of  exceptions  shall  be  reserved  in  the  same 

exceptions.  .  ....  £  .      ^.  . 

manner  as  m  producing  witnesses  for  examination  viva  voce 
at  the  trial.     C.  S.  1903,  c.  Ill,  s.  264. 
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T.    The  Court  or  a  Judge  in  any  cause  or  matter  where  it  ^V^r^iif* 
shall  appear  necessary  for  the  purposes  of  justice  may  make        asr 
an  order  for  the  examination  on  oath,  upon  interrogatories  or  of  witne88c« 

1  .1^1.  1/-.  XT  «r  PI      within  the 

otherwise,  before  the  Court  or  Judge,  or  any  officer  of  the  *^J^^  ^^ 
Court,  or  any  other  person  or  persons  to  be  named  in  such  [^-  ^  ^85, 
order,  of  any  witnesses  within  the  Province,  or  order  a 
commission  to  issue  under  the  seal  of  the  Court,  for  the 
examination  of  witnesses  on  oath  at  any  place  or  places  out 
of  the  Province  by  interrogatories  or  otherwise,  and  by  the 
same  or  any  subsequent  order  or  orders,  to  give  all  such 
directions  touching  the  time,  place  and  manner  of  such  exam- 
ination, as  well  within  the  Province  as  without,  and  all  other 
matters  and  circumstances  connected  with  such  examination, 
and  may  empower  any  party  to  the  cause  or  matter  to  give 
such  deposition  in  evidence  therein,  on  such  tenns  as  may 
seem  just.     C.  S.  1903,  c.  Ill,  s.  265,  am.;  O.  37,  r.  5,  (E),  am. 

8.  The  notice  of  a  motion  for  a  commission  to  take  evi-  Notice  of 
dence  shaU  state  the  name  and  address  of  the  commissioner 
proposed  by  the  applicant ;  and  if  the  opposite  party  desires 

to  name  a  commissioner,  he  shall,  on  the  return  of  the  motion, 
give  notice  to  the  applicant  of  the  name  and  address  of  such 
commissioner ;  and  the  order  may  direct  the  issue  of  the  com- 
mission directed  to  the  persons  so  named,  or  to  such  person  as 
may  seem  proper.    R  501,  (O). 

389 

9.  An  order  for  a  commission  to  examine  witnesses  shall  form  of  order 

for  a  commis- 

be  in  the  Form  Xo.  37,  in  Appendix  K.,  and  the  writ  of  com- 8»op  »nd  of 

*^^  writ  of  com- 

mission shall  be  in  the  Form  Xo.  9,  in  Appendix  J.,  with  such  mission. 

variations  as  the  circumstances  may  require.     0.  37,  r.  6,  (E). 

10.  Where  the  examination  is  to  take  place  upon  written  Exan^ation 
interrogatories,  the  interrogatories  in  chief  shall  be  delivered  to  tori^^'^"** 
the  opposite  party  (unless  otherwise  ordered)  at  least  eight  days 
before  the  issue  of  the  commission ;  and  the  croas-interroga- 
tories  shall  be  delivered  to  the  opposite  party  (unless  otherwise 
ordered)  within  four  days  after  the  receipt  of  the  interro- 
gatories in  chief ;  and  in  default  of  cross-interrogatories  being 
so  delivered,  the  opposite  party  may  send  the  commission 
without  cross-interrogatories.     R.  503,  (O). 

391 

i  I .     Where  notice  of  the  execution  of  the  commission  is  Notice  of 
required  to  be  served,  forty -eight  hours'  notice  shall  be  suffi-  commisHion 
cJent ;  such  notice  shall  be  in  writing,  stating  the  time  and 
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^rr?ii^^w7*  place  <rf  the  intended  examination,  and  shall  be  addressed  to 
the  person  named  for  that  purpose  before  the  expiry  of  the 
time  limited  for  mailing  the  commission,  or  as  provided  in  the 
order ;  and  service  upon  him,  or  upon  a  grown  person  at  the 
address  giv^i  shall  be  sufficient.  If  the  name  or  address 
given  proves  to  be  illusory  or  fictitious,  or  if  the  party  so 
notified  fails  to  attend,  pursuant  to  the  notice,  the  commission 
may  be  executed  ex  parte,     R.  504,  (O). 

892 

Disobedience        1 2.     When  auv  rulc  or  order  shall  be  made  for  the  exam- 

by  witness  to,,  «.  -I'lTk'  i  i*  e    y 

t^eranined  mation  01  wituesscs  Within  the  Province  by  authority  of  these 
Province.  Rules,  the  Court  or  Judge  may,  in  and  by  the  first  rule  or  order 
made  in  the  matter,  or  any  subsequent  order,  command  the 
attendance  of  any  person  to  be  named  in  such  order  for  the 
purpose  of  being  examined,  or  the  production  of  any  writings 
or  other  documents  to  be  mentioned  in  such  rule  or  order,  fiiad 
to  direct  the  attendance  of  axxy  such  person,  to  be  at  his  own 
place  of  abode  or  elsewhere,  if  necessary  or  convenient  so  to 
do ;  and  the  wilful  disobedience  of  any  such  rule  or  order 
shall  be  deemed  a  contempt  of  Court,  and  proceedings  may 
be  thereupon  had  by  attachment,  if,  in  addition  to  the 
service  of  the  rule  or  order,  an  appointment  of  the 
time  and  place  of  attendance  in  obedience  thereto,  signed 
bj^  the  Judge  or  person  or  persons  appointed  to  take 
the  examination,  or  by  any  one  or  more  of  such  persons, 
shall  be  also  served,  together  with  or  after  the  service  of  such 
rule  or  order ;  provided  always,  that  the  service  of  every  such 
rule,  order  or  appointment  shall  be  by  showing  to  the  person 
whose  attendance  is  required  the  original  rule,  order  or 
appointment,  and  by  delivering  to  such  person  a  copy 
thereof;  and  also  that  every  person  whose  attendance 
is  so  required  shall  be  entitled  to  the  like  conduct  money 
and  payment  for  expenses,  a-s  upon  attendance  at  a 
trial ;  provided  also,  that  no  person  shall  be  compeUed  to 
produce,  under  any  such  rule  or  order,  any  writing  or  other 
document  that  he  would  not  be  compelled  to  produce  at  a 
trial  of  the  cause.     C.  S.  1903,  c.  Ill,  s.  266,  am, 

383 

attendance  of       '^-     "^^^  Couit  or  a  Judge  may  in  any  cause,  matter  or 
produce**        motion,  at  any  stage  of  the  proceedings,  order  the  attendance 
of  any  person  for  the  purpose  of  oral  examination  or  produc- 
ing of  any  writings  or  other  documents  named  in  the  order 
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which  the  Court  or  Judge  may  think  fit  to  be  produced :   ^^X-J?* 

Provided  that  no  person  shall  be  compelled  to  produce  under 

any  such  order  any  writing  or  other  document  which  he  could 

not  be  compelled  to  produce  at  the  hearing  or  trial.     O.  37, 

r.  7,  (E);  C.  S.  1903,  a  112,  b.  93,  am.;  C.  S.  1903,  c.  Ill, 

&  236,  am. 

1 4.  Any  person  wilfully  disobeying  any  order  requiring  Diaoi^ience 
his  attendance  for  the  purpose  of  being  examined  or  producing  i?tendan<S^to 

J  i.  £      •         i.     u  i.  1  produce,  etc 

any  document,  or  refusing  to  be  sworn  or  to  answer  any  law- 
ful question,  shall  be  deemed  guilty  of  contempt  of  Court, 
and  may  be  dealt  with  accordingly.  O.  37,  rr.  8,  13,  (E).  See 
as.  1903,  c.  112,  s.  94. 

15.  If  a  witness  produces  a  book,  document,  letter,  paper  copiefL 
or  writing,  and  refuses,  for  good  cause,  to  be  stated  in  his  ^^^d®'^^®- 
deposition,  to  part  with  the  original,  then  a  copy  or  extract, 
certified  by  the  commissioner  to  be  a  true  and  correct  copy 

or  extract,  shall  be  annexed  to  the  deposition  of  the  witnees. 
R.  508,  (O). 

1 6. — (1)  A  party  to  a  cause  or  matter  requiring  the  affidavit  viva^^ 
of  a  person  who  refuses  to  make  an  affidavit,  may  apply  to  ofwitneBs^** 
the  Court  or  a  Judge  by  summons  for  an  order  to  such  person  makeafe- 
to  appear  and  be  examined  upon  oath  before  the  Court  or  a 
Judge  or  a  person  to  whom  it  may  be  most  convenient  to  refer 
such  examination,  as  to  the  matters  conceraing  which  he  has 
refused  to  make  an  affidavit,  and  the  Court  or  Judge  may 
make  an  order  for  the  attendance  of  such  person  for  the 
purpose  of  such  examination  and  for  the  production  of  any 
writings  or  documents  to  be  mentioned  in  such  order,  and 
may  therein  impose  such  terms  as  to  such  examination  and 
the  costs  of  the  application  and  proceedings  thereon  as  shall 
be  thought  fit.  Such  order  shall  be  proceeded  upon  in  like 
manner  as  other  orders  are  proceeded  on,  and  the  exam- 
ination thereon  shall  l>e  conducted  and  depositions  taken  down 
and  returned,  as  nearly  as  may  be,  in  the  mode  in  use  in 
viva  voce  examinations.     C.  S.  1903,  c.  Ill,  ss.  238,  239,  am- 

(2)  A  person  who  has  made  an  affidavit  to  be  used  in  any  crosR-exami- 
action  or  proceeding,  may  be  ordered  by  the  Court  or  Ji^dge  deponent  to 
to  attend  and  be  cross-examined  thereon.     R.  490,  (0) ;  0.  37, 
r.  20,  (E). 

IT.     It  shall  be  lawful  for  any  Sheriff*,   gaoler,  or  other  Habeas 
officer   having   the   custody  of    any   prisoner,  to  take  suchbri^^ip 
prisoner  for  examination  under  the  authority  hereof,  by  virtue 
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•.  XXXI 1,  of  a  writ  of  habeas  corpus  to  be  issued  for  that  purpose ; 
~  ^  which  writ  shall  and  may  be  issued  by  the  Court  or  a  Judge 
under  such  circumstances  and  in  such  manner  as  such  Court 
or  Judge  may  now  by  law  issue  the  writ  commonly  called  a 
writ  of  habeas  corpus  ad  testificandum.  C.  S.  1903,  c.  Ill, 
8.  267,  am. 

396 

D©po8ition8  to      18.     It  shall  be  lawful  to  all  and  every  person  authorized 

be  under  oath,  *^   '^ 

fcY*  o  37  r  19  *^  take  examination  of  witnesses  by  any  rule,  order,  or  com- 
^^^^  mission  made  or  issued  in  pursuance  hereof,  and  he  and  they 

are  hereby  authorized  and  required  to  take  all  such  examina- 
tions upon  the  oath  of  the  witnesses,  or  affirmation  in  cases 
where  affirmation  is  allowed  by  law  instead  of  oath,  or  other- 
wise in  accordance  with  their  religion.  C.  S.  1903,  c.  Ill, 
a  268,  am.;  R.  505,  (0). 

399 

Saj^^taJfen        '^-     Th®   depositions  may  be  taken   in  shorthand  if  so 
in^Whand.   provided  by  the  order  or  the  parties  so  agree.     R.  509,(0). 

400 

whonwy  toke      20.     If  the  examination  Is  to  be  taken  in  shorthand,  the 

shorthand.       commissioner  may  take  the  same  in  shorthand  or  employ  a 

shorthand  writer,  to  be  duly  sworn.     R.  510,  (.0). 

401 

Depositions,         Jjl. — H)     Uuloss  the  examination  is  taken  in  shorthand, 

when  to  be  ^    \  ' 

Hififiiod.  the  depositions  shall  be  subscribed  by  the  witness  and  by  the 

commissioner. 

(2)  Where  taken  in  shorthand  it  shall  not  be  necessary 
that  the  depositions  be  read  over  or  signed  by  the  person 
examined  imless  any  of  the  parties  so  desire. 

(3)  A  copy  of  the  depositions,  if  taken  in  shorthand  by  the 
commissioner  and  certified  by  him,  or,  if  taken  in  shorthand  by 
a  shorthand  writer  employed  for  the  purpose  as  aforesaid, 
certified  by  him  and  signed  by  the  commissioner,  shall  for  all 
purpases  have  the  same  effect  as  original  depositiona  R. 
511,(0). 

402 

2irde'*"s?tions  ^^^^  examinations  or  depositions  taken  under  and  by 

to  Court,  etc.  virtue  of  any  such  order  or  commission  shall  be  certified  under 
the  hand  of  the  Judge,  commissioner  or  person  taking  the 
same,  and  shall  be  closed  up  under  the  seal  of  the  Judge, 
commissioner  or  other  person  taking  the  same,  and 
addressed  to  the  Court  and  indorsed  with  the  title  of 
the    cause    or    matter    in    which     the     same    were    taken. 
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and  shall  without   proof   of   the   signature   to  such    certifi-   ^^^JJ; 

cate  be  received  and  read   in   evidence   on   the   hearing  of  [r.48b,(0)J. 

the  cause,  or  before  the  Referee  or  officer  appointed,  if  used 

on  a  reference,  or  whenever  the  same  may  be  required,  saving 

all  just  exceptions ;  provided,  however,  that  no  such  examina-  AdmissibiiitF 

.  1  •  .  1  -1  1  '       of  depositioiw. 

tion  or  deposition  so  taken  and  cei-tihed  shall  be  read  in 
evidence  without  the  consent  of  the  party  against  whom  the 
same  may  be  offered  unless  it  shall  appear  to  the  Court, 
Judge,  Referee  or  officer  before  whom  the  cause  or  reference 
on  which  the  said  examination  or  deposition  is  offered  is  being 
heard,  on  proof  by  affidavit,  or  viva  voce,  that  the  examinant 
or  deponent  is  out  of  the  Province,  or  dead,  or  unable  from 
sickness  or  other  infirmity  to  attend  on  such  hearing  or  refer- 
ence. In  the  case  of  a  witness  examined  out  of  the  Province, 
an  affidavit  by  the  solicitor  of  the  partj^  on  whose  behalf  such 
evidence  is  tendered  as  to  his  belief  of  the  absence,  of  such 
witness  from  the  Province  shall  be  sufficient  proof.  C.  S. 
1903,  c.  112,  s.  86,  am.;  O.  37,  r.  18,  (E;,  am,;  R.  512,  (0),  am. 

23.     No  objection  shall  be  allowed  to  prevail  against  the  Forrrai 

J      •     'i^-Tx         £  'J  J.    1  J  V  •      objections  to 

admissibility  or  any  evidence  taken  under  any  such  commis-  odmiHsibiiity 
sion  if  it  appears  to  the  Court  or  a  Judge  that  the  objection 
taken  is  merely  technical,  or  is  to  mere  matter  of  form,  and 
that  the  evidence  required  to  be  taken  has  been  substantially 
taken  by  the  commissioner  or  commissioners  to  whom  the 
commission  is  directed,  or  by  such  of  them  as  have  power  to 
execute  the  same.  C.  S.  1903,  c  111,  s.  270;  C.  S.  1903, 
c.  112,  s.  87. 

!84.  The  costs  of  every  rule  or  order  to  be  made  for  the  jonts. 
examination  of  witnesses  under  any  commission  or  otherwise 
by  virtue  hereof,  and  of  the  proceedings  thereupon,  shall  be 
costs  in  the  cause,  unless  otherwise  directed,  either  by  the 
Court  or  Judge  making  such  rule  or  order,  or  by  the  Judge 
before  whom  the  cause  may  be  tried  or  by  the  Court.  C.  S. 
1903,  c.  Ill,  8.  271,  am.;  R.  513,  (1),  (O). 

405 

?55.     No  examinations  or  depositions  taken  under  and  by  DepoBitions 

«  1  •      •  1     11  1  1  i   1       not  to  be 

vii-tue  ot  anv  order  or  commission  shall  be  opened  except  by  opened  before 

%  '^  ^     ,      trial  without 

the   order  of  the  Court  or  a  Judge,   or  by  consent  of  the  o"i«r  or  con- 

^  *'  sent. 

parties ;  but  it  shall  l:)e  lawful  for  any  party  to  any  cause  or 
matter,  by  order  of  the  Court  or  a  Judge,  to  inspect  such 
examinations   or   depositions  and   take  copies  thereof;  such 
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rlr.^w^i'.'  order  to  be  made  upon  summons,  and  the  Court  or  Judge 
may,  in  such  order  give  such  directions  touching  the  time, 
place  and  manner  of  inspecting  such  examinations  and  deposi- 
tions, and  taking  copies  thereof,  and  the  attendance  of  the 
opposite  party,  as  he  may  deem  expedient,  but  in  no  case 
shall  such  order  authorize  the  taking  of  such  examinations  or 
depositions  out  of  the  office  where  the  same  are  deposited. 
C.  S.  1903,  c.  112,  s.  88. 

406 

s^vi<^  of  ^C     T3ie  service  of  such  order  upon  the  proper  officer  or 

inspection.  officer  having  the  custody  of  the  said  examinations  or  deposi- 
tions, shall  be  sufficient  authority  for  him  to  open  the  same 
and  to  allow  inspection  thereof  to  be  had  and  copies  thereof 
to  be  taken.    C.  S.  1903,  c.  112,  s.  89. 

407 

b'^mmJ^^      /8T.     The  person  taking  the  examination  of  a  witness  under 
sioner.  these  Rules  may,  and  if  need  be,  shall,  make  a  special  report 

to  the  Court  touching  such  examination,  and  the  conduct  or 
absence  of  any  witness  or  other  person  thereon,  and  the  Court 
or  a  Judge  may  direct  such  proceedings  and  make  such  order 
as  upon  the  report  they  or  he  may  think  just.  0.  37,  r.  17, 
(E);  C.  S.  1903,  c.  Ill,  s.  269,  am. 

m. — SvhpGBna. 

406 

of*eubp€Pn«!"®      28.     Writs  of  subpoena  shall  bear  date  upon  the  day  when 
'    *  *^^'  ^      the  same  are  issued,  and  shall  be  prepared  and  issued  by  the 


solicitors  of  the  parties. 


400 


fubpcemi  ^^*     ^  ^'^^  ^  subpcena  shall  be  in  one  of  the  Forms  1  to  6 

in  Appendix  J.,  with  such  variations  as  circumstances  may 
require.     0.  37,  r.  27,  (E). 

410 

onfame^majr       30.    Any  number  of  names  may  be  included  in  one  subpoena, 
mje^uWnft"  and  no  more  than  one  subpcena  shall  be  allowed  on  taxation 
,  (O)].  ^£  QQgt.^^  unless  for  sufficient  reason  to  the  satisfaction  of  the 
taxing  officer. 


411 
Service. 


31.  The  8er\ace  of  the  subpoena  shall  be  eflFected  by 
delivering  a  copy  of  the  writ,  and  of  the  indorsement  thereon, 
and  at  the  same  time  producing  the  original  writ.  O.  87, 
r.  32,  (E). 
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3%.     AflSdavits  filed  for  the  purpose  of  proving  the  service 


rr.  89— S5. 


of  a  subpcena  upon  any  defendant  must  state  when,  where,         412 

,    ,         *^     ,,,  ,  •  XT     J,   ^       r\     Q^   Affidavit  of 

and  how,  and  by  whom,  such  service  was  enectecL     U.  o7,  service. 
r.  33,  (E). 

413 

33.     The  service  of  any  subpoena  shall  be  of  no  validity  if  ^^J^^g"  ^^^^ 
not  made  within  three  months  after  the  teste  of  the  writ,  to  be  served, 
O.  37,  r.  34,  (E),  am. 

34. — (1)  Upon  proof,  to  the  satisfaction  of  the  Judge  Bench 
presiding  at  the  sittings  of  any  Court,  of  the  service  of  a  ^^^^^ ' 
subpcena  upon  any  witness  who  fails  to  attend  or  to  remain 
in  attendance  in  accordance  with  the  requirements  of  the 
subpcena,  and  that  a  suificient  sum  for  his  fees  as  a  witness 
had  been  duly  paid  or  tendered  to  him,  and  that  the  presence 
of  such  witness  is  material  to  the  ends  of  justice,  the  said  Judge 
may,  by  his  warrant,  directed  to  any  sheriff  or  other  officer 
of  the  Court,  or  to  any  consttible,  caiise  such  witness  to  be 
apprehended,  and  forthwith  brought  before  him  or  any  other 
Judge  who  may  thereafter  preside  at  such  sittings  to  give 
evidence,  and  in  order  to  secure  his  presence  as  a  witness,  such 
witness  may  be  taken  on  such  warrant  before  the  presiding 
Judge  and  detained  in  the  custody  of  the  person  to  whom  the 
warrant  is  directed,  or  otherwise,  as  the  presiding  Judge  may 
order,  until  his  presence,  as  such  witness,  is  required,  or,  in 
the  discretion  of  the  said  Judge,  he  may  be  released  on  a 
recognizance  (with  or  without  sureties)  conditioned  for  his 
appearance  to  give  evideice. 


(2)     The  warrant  may  be  according  to  Form  No.  6,  App^n-  Fonn  of  bench 
dix  J.,  and  may  be  executed  in  any  part  of  New  Brunswick.  "^^^^^^  ' 
R.  482,  (O). 

IV. — Perpeiudtiyig  Testimony, 

35.  Any  person  who  would,  under  the  circumstances  Action  to 
alleged  by  him  to  exist,  become  entitled,  upon  the  happening  K^mony. 
of  any  future  event,  to  any  honour,  title,  dignity,  or  office,  or 
to  any  estate  or  interest  in  any  property,  real  or  personal,  the 
right  or  claim  to  which  cannot  by  him  be  brought  to  trial 
before  the  happening  of  such  event,  may  commence  an  action 
to  perpetuate  any  testimony  which  may  be  material  for 
establishing  such  right  or  claim.     0.  37,  r.  35,  (E). 
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O.  XXXYI, 

rr.  9%-S», 

116 
When  Attor- 
ney-General 
Bhould  be 
defendant 
to  action 
to  perpetuate 
testimony. 


417 

Witnesses. 


il8 
Action  not  to 
be  set  down 
for  trial. 


S6.  In  all  actions  to  perpetuate  testimony  touching  any 
honour,  title,  dignity,  or  office,  or  any  other  matter  or  thing 
in  which  the  Crown  may  have  any  estate  or  interest,  tlie 
Attorney-General  may  be  made  a  defendant;  and  in  all 
proceedings  in  which  the  depositions  taken  in  any  such  action 
in  which  the  Attomey-Genel'al  was  so  made  a  defendant  are 
offered  in  evidence,  such  depositions  shall  be  admissible, 
notwithstanding  any  objection  to  such  depositions  upon  the 
ground  that  the  Crown  was  not  a  party  to  the  action  in  which 
•uch  depositions  were  taken.     O.  37,  r.  36,  (E). 

3T.  Witnesses  shall  not  be  examined  to  perpetuate  testi- 
mony unless  an  action  has  been  commenced  for  the  purpose. 
O.  37,  r.  37,  (E). 

38.  No  action  to  perpetuate  the  testimony  of  witnesses 
shall  be  set  down  for  trial.     O.  37,  r.  38,  (E). 


rr.  1^  «. 


ORDER  XXXVIL 


L — Affidavits  and  Depositions. 


419 
Evidence  on 
motions,  etc, 


1 .     Upon  any  motion,  petition,  or  summons,  evidence  may 
^^^a^te*.'   be  given  by  affidavit,  but  the  Court  or  a  Judge  may,  on  the 
iO)j.      '     '    application  of  either  party,  order  the  attendance  for  cross-ex- 
amination of  the  person  making  any  such  affidavit.      O.  38, 
r.  1,  (E). 


420 
Cross-examin- 
ation of 
deponent  to 
Mavit. 


58.  Any  party  or  witness,  on  being  duly  served  with  an 
order  of  the  Court  or  a  Judge  requiring  him  to  attend  at  a 
[|^e  ^5$,r.  16  certain  time  and  place  to  be  cross-examined,  and  on  payment 
of  his  reasonable  expenses  in  the  same  manner  as  if  he  had 
been  served  with  a  writ  of  subpoena,  shall  be  bound  to  attend 
according  to  the  direction  thereof,  and  shall  be  subject  to  like 
penalties  for  disobedience  thereto,  as  if  he  had  been  duly 
served  with  a  writ  of  subpwna  ad  testificandum,  and  the  ex- 
penses attending  such  cross-examination  and  re-examination 
shall  be  paid  by  the  parties  respectively  in  like  manner  as  if 
the  witness  so  to  be  cross-examined  were  the  witness  of  the 
party  cross-examining,  and  shall  be  costs  in  the  cause  of  such 
parties  respectively,  unless  the  Court  or  Judge  shall  think  fit 
to  direct  otherwise.     C.  S.  1903,  c.  112,  s.  94. 


Digitized  by 


Google 


Affidavits  and  Depositions.  131 

S.     Upon  motions  founded  upon  affidavits,  it  shall  be  law«  ^Vr^*-?"* 
ful  for  either  party  with  leave  ol  the  Court  or  a  Judge,  to         m- 
make  affidavits  in  answer  to  the  affidavits  of  the   opposite  reply, 
party  upon  any  new  matter  arising  out  of  such  affidavits. 
Copies  of  all  affidavits  (except  affidavits  of  service  of  process 
or  etervice  of  any  notice  or  other  paper)  and  other  writings 
intended  to   be  used  on  any   motion  or  petition  of  which 
notice   has   been  given,   shall   be  served    on    the    opposite  within  what 
party  six   days    at    least   before  the  day  on   which    such  served. 
motion  is  to  be   made,  or  petition    heard;    copies  of    affi- 
davits   intended    to   be  used  in  answer    thereto,    shall    be 
served  at  least   three  days  before  such  motion,  and   copies 
of   affidavits   in    reply   (which    shall    be    confined  to   new 
matter  alleged  in  the  affidavits  in  answer)  shall  be  served  one 
day  before  such  motion,  beyond  which  no  affidavit  shall  be 
allowed.      C.  S.  1903,  c  112,  s.  106,  part. 

4.  Every  affidavit  shall  be  intituled  in  the  cause  or  matter  Tiueof 

in  which  it  is  sworn;  but  in  every  case  in  which  there  are  [Cf. r. 320, <o»j 
more  than  one  plaintiff  or  defendant,  it  shall  be  sufficient  to 
state  the  full  name  of  the  first  plaintiff  or  defendant  respec- 
tively, and  that  there  are  other  plaintiffs  or  defendants,  as  the 
case  may  be ;  and  the  costs  occasioned  by  any  unnecessary 
prolixity  in  any  such  title  shall  be  disallowed  by  the  taxing 
officer.    O.  38,  r.  2,  (E). 

5.  Affidavits  shall  be  confined  to  the  statement  of  facts  conte%. 
within  the  knowledge  of  the  deponent,  except  on  interlocutory 
motions,  on  which  statements  as  to  his  belief,  with  the  grounds 
thereof,  may  be  admitted.     The  costs  of  every  affidavit  which 

shall  unnecessarily  set  forth  matters  of  hearsay,  or  argument- 
ative matter,  or  copies  of  or  extracts  from  documents,  shall  be 
paid  by  the  party  filing  the  same.  O.  38,  r.  3,  (E),  am^  R, 
518,  (O). 

424 

6.  In  an  action  or  proceeding  to  which  a  corporation  is  a  Affldavitt  by 
party,  any  affidavit  required  to  be  made  by  it,  may  be  made  i^orporation. 
by  any  officer,  servant,  or  agent  of  the  corporation  having  a 
knowledge  of  the  facts  required  to  be  deposed  to,  and  he  shall 

state  therein  that  he  has  such  knowledge.     R.  519,  (O),  am. 

1.     Every  commissioner  to  administer  oaths  shall  express  Time  and 

-"  ,  ,,         ,  ,  1        1     n  ,    1  /*»  C^     .      placeof taking 

the  time  when  and  the  place  where  he  shall  take  any  affidavit,  g®^£^  ^ 
otherwise  the  same  shall  not  be  held  authentic,  nor  be  admitted 
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^n?»^wV'  ^  ^  ^^^  without  the  leave  of  the  Court  or  a  Judge, 
r.  5,  (E),  am. 


0.38, 


426 
Form  of 
affidavit. 


(Cf.  R.  5J6.  (O)]. 


427 
Description 
and  abode  of 
deponent  to  be 
Ktated. 
(Cf.  R  516.  (0)J. 


428 
Affidavit 
made  by  twy 
or  more 
deponent*. 
[R.  517,  (OH. 


8.  Every  affidavit  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  paragraph 
shall  be  numbered  consecutively,  and  as  nearly  as  may  be, 
shall  be  confined  to  a  distinct  portion  of  the  subject.  Every 
paper  annexed  to  an  affidavit,  save'  affidavits  of  Service  of 
write  of  summons  returned  by  the  sheriff  or  other  officcr,r 
shall  be  marked  by  the  commissioner  or  officer  taking  the 
affidavit  with  his  name  or  the  initial  letters  of  his  name.  O. 
eS8,  r.  7,  (E),  am.;  C.  S.  1903,  c.  112,  s.  106;  R.  4,  S.  C.H.  T. 
1875 ;  R.  4,  S.  C.  M.  T.  1847 ;  R.  2.  S.  C.  E  T.  1848. 

•.  Every  affidavit  shall  state  the  description  and  true 
place  of  abode  of  deponent,  and  shall  be  signed  by  him.  O. 
38,  r.  8,  (E),  am. 

!•.  In  every  affidavit  made  by  two  or  more  deponents 
the  names  of  the  several  persons  making  the  affidavit  shall  be 
inserted  in  the  jurat,  except  that  if  the  affidavit  of  all  the  de- 
ponents is  taken  at  one  time  by  the  same  officer  it  shall 
be  sufficient  to  state  that  it  was  sworn  by  both  (or  all)  of  the 
"above  named"  deponents.  O.  38,  r.  9,  (E);  R.  2,  S.  C.  H.  T. 
1848. 


429 
Affldavit.s  to  11 

be  filed  ' 

lCf.R.523,(0)i.  officer. 


Every  affidavit   used  shall  be  filed  with   the  proper 
C.  S.  1903,  c.  112,  8.  106,  part,  am. 


430 
Scandalous 
matter. 
|Cf.  R.  296,  (O)] 


431 

Alterationn. 


1  /8.  The  Court  or  a  Judge  may  order  to  be  struck  out 
from  any  affidavit  any  matter  which  is  scandalous,  and  may 
order  the  costs  of  any  application  to  strike  out  such  matter 
to  be  paid  as  between  solicitor  and  client.     O.  38,  r.  11,  (E). 

13,  No  affidavit  having  in  the  jurat  or  body  thereof 
any  interlineations,  alteration,  or  erasure,  shall  without 
leave  f)f  the  Court  or  a  Judge  be  read  or  made  use  of 
in  any  matter  depending  in  Court  unless  the  interlineation, 
or  alteration  or  erasure  is  authenticated  by  the  initials  of  the 
officer  taking  the  affidavit.    O.  38,  r.  12,  (E),  am.;  R.  520,  (O). 

Affidavits  by         1 4.     Where  an  affidavit  is  sworn  by  any  person  unable  to 

blind  persons.  Write  or  appearing  to  be  illiterate  or  blind,  the  officer  taking 

such  affidavit  shall  certify  in  the  jurat  that  the  affidavit  was 
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read  in  his  presence  to  the  deponent,  that  the  deponent  seemed  ^»^S^U^ 
perfectly  to  understand  it,  and  that  the  deponent  made  hin 
8i$n[iature  or  made  his  mark  in  the  presence  of  the  officer. 
No  such  aflidavit  shall  be  used  in  evidence  in  the  absence  of 
this  certificate,  unless  the  Court  or  a  Judge  is  otherwise 
satisfied  that  the  affidavit  was  read  over  to  and  appeared  to 
be  perfectly  understood  by  the  deponent.  O.  38,  r.  13,  (E); 
R  1,  S.  C.  H.  T.  1848. 

433 

1 5.  The  Court  or  a  Jud^e  may  receive  any  affidavit  sworn  Admission  of 

-       .,  ij    u   •  J    •  J.J.  .    defective 

for  the  purpose  of  bemg  used  in  any  cause  or  matter,  not-  affidavit 
withstanding  any  defect  or  misdescription  of  parties  or  other- 
wise in  the  title  or  jurat,  or  any  other  irregularity  in  the 
form  thereof.     O.  38,  r.  14,  (E),  am, 

434 

16.  No  affidavit  sworn  before  the  solicitor  acting  tor  the  Affidavit  not 
party  on   whose  behalf  it  is  made,  or   before  the  clerk  or  before  spUci- 

,   ,  tor  of  party. 

partner  of  such  solicitor,  shall  be  used;  but  this  Rule  shall  [Cf.R. 522,(0)]. 
not  extend  to  an  affida\nt  to  hold  to  bail  or  to  obtain  an  order 
for  arrest     0.  38,  rr.  16, 17,  (E),  am, 

II.     Trial  on  Ajffidatnt. 

llf.     Within   fourteen   days   after  a  consent  for   taking  Time  for  min« 
evidence  by  affidavit  as  between  the  parties  has  been  given,  piaintlfr^s^  "^ 
or  within  such  time  as  the  parties  may  agree  upon,'  or  the 
Court  or  a  Judge  may  fiJ[low,the  plaintiff  shall  file  his  affidavits 
and  deliver  to  the  defendant  or  his  solicitor  copies  thereof. 
O.  38,  r.  25,  (E),  am. 

436 

1 8.  The  defendant   wittiin   ten   days  after  delivery  of  JJ^  deSvSiS* 
such  copies,  or  within  such  time  as  the  parties  may  agree  upon,  ^SSvJS*^  ** 
or  the  Court  or  a  Judge  may  allow,  shall  file  his  affidavks 

and  deliver  to  the  plaintiff*  or  his  solicitor  copies  thereof.  0. 
38,  r.  26,  (E),  am. 

19.  Within  five  days  after   the   expiration  of   the  last-  Affldaritsin 
mentioned  ten  days,   or  such   other   time   as  aforesaid,  the 
plaintiff  shall  file  his  affidavits  in  reply,  which  affidavits  shall 

be  confined  to  matters  strictly  in  reply,  and  shall  deliver  to 
the  defendant  or  his  solicitor  copies  thereof.  O.  38,  r.  27,  (E), 
ain, 

438 

i8#.     When  the  evidence  is  taken  by  affidavit,  any  party  CroHs-examin- 

wm.x^  .  *  •^    t-        ^    ation  of 

deponent. 


Digitized  by 


Google 


134  Morioy  for  New  Trial. 

•^xxvii,  desirinj^  to  cross-examine  a  deponent  who  has  made  an 
affidavit  filed  on  behalf  of  the  opposite  party,  may  serve  upon 
the  party  by  whom  such  affidavit  has  been  filed,  a  notice  in 
writing,  requiring  the  production  of  the  deponent  for  cross- 
examination  at  the  trial,  such  notice  to  be  served  at  any  time 
before  the  expiration  of  ten  days  next  after  the  end  of  the 
time  allowed  for  filing  affidavits  in  reply,  or  within  such  time 
as  in  any  case  the  Court  or  a  Judge  may  specially  appoint ; 
and  unless  such  deponent  is  produced  accordingly,  his  affidavit 
shall  not  be  used  as  evidence  unless  by  the  special  leave  of 
the  Court  or  a  Judge.  The  party  producing  such  deponent 
for  cross-examination  shall  not  be  entitled  to  demand  the 
expenses  thereof  in  the  first  instance  from  the  party  requiring 
such  production.     O.  38,  r.  28,  (E),  am. 

439 

CompeiiinfiT  21.     The  party  to  whom  such  notice  as  is  mentioned  in 

croee-examin-  the  last  preceding  rule  is  given  shall  be  entitled  to  compel  the 

attendance  of  the  deponent  for  cross-examination  in  the  same 

way  as  he  might  compel  the  attendance  of  a  witness  to  be 

examined.     O.  38,  r.  29,  (E). 

Notict^f  trial.  83.  When  the  evidence  under  this  Order  is  taken  by  affi- 
davit, notice  of  trial  shall  be  given  at  the  same  time  after 
the  clase  of  the  evidence  as  in  other  cases  is  by  these  Rules 
provided  after  the  close  of  the  pleadings  :  provided  that  other 
affidavits  may  be  filed  and  delivered  if  all  the  parties  in- 
terested consent  thereto,  or  the  Court  or  a  Judge  so  order. 
0.  38,  r.  30,  (E),  am. 


•.xxxYiii,  ORDER  XXXVIII. 

MOTION    FOR   NEW  TRIAL. 


rr.  I,  t. 


441 

Motion  for  |      Everv  motion  for  a  new  trial  or  to  set  aside  a  verdict, 

new  tnal,  etc.,  ^ 

whether  trial   findinor,  or  iudorment,  shall  be  made,  where  there  has  been  a 

with  or  with-  o'        .»       o  ' 

fcf  R^82      trial  withrut  a  jury,  by  appeal  to  the  Court  of  Appeal,  and 
783,  (O)).  where  there  has  been  a  trial,  or  any  issue  therein,  with  a  jury, 

to  the  Court  of  Appeal,  and  upon  the  hearing  of  the  motion 
where  the  trial  has  been  without  a  jury,  the  Court  shall  have 
all  such  powers  as  are  exercisable  by  it  upon  the  hearing  of 
an  appeal.     O.  39,  rr.  1  and  2,  (E),  am. 

Mode  of  2.     Every  application  for  a  new  trial  shall  be  by  printed 

Sew*triai.        notice  of  motion  to  the  opposite  party  or  his  solicitor,  and  no 
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rule  nisi,  order  to  show  cause,  or  formal  proceeding  other  ^'  i^^V"* 

than  such  notice  of  motion,  shall  be  made  or  taken.     The 

notice  shall  state  the  grounds  of  the  application,  and  whether 

all  or  part  only  of  the  verdict  or  findings  is  complained  of, 

and  authorities  relied  on.     Six  copies  of  the  notice  shall  be 

filed  with  the  proper  officer  for  the  use  of  the  Court  of  Appeal 

on  or  before  the  first  day  of  the  sittings  of  the  Court  at  which 

the  motion  is  to  be  heard ;  provided  always  that  the  Court 

may  for  good  cause  shown  enlarge  the  time  for  the  filing  of 

such  notice.     0. 39,  r.  3, (E), am. ;  C.  S.  1903,  c.  Ill,  s.  372,  am, 

.  3.     The  notice  of  motion  shall  be  served  within  twenty  xirae^r 
days  after  the  trial  or  judgment,  but  the  Court  or  a  Judge  ScSic«*of' 
may,  either  before  or  after   the   expiration  of  that  period,  ™^  *^"* 
enlarge  the  time  for  giving  such  notice.     Vacation  time  shall 
not  be  reckoned  in  the  computation  of  the  time  for  serving 
the  notice. 

4.  The  notice  may  be  amended  at  any  time  by  leave  of  Amendment 
the  Court  or  a  Judge  on  such  terms  as  the  Court  or  Judge  motion. 
may  think  just.     O.  39,  r.  5,  (E). 

5.  A  new  trial  shall  not  be  granted  on  the  ground  of  Qpound*fop 
misdirection  or  of  the  improper  admission  or  rejection  of  5^^S.* 
evidence,  or  because  the  verdict  of  the  jury  was  not  taken  ^^  ^^'  ^^^^ 
upon  a  question  which  the  Judge  at  the  trial  was  not  asked 

to  leave  to  them,  unless  in  the  opinion  of  the  Court  some 
substantial  wrong  or  miscarriage  has  been  thereby  occasioned 
in  the  trial ;  and  if  it  appear  to  the  Court  that  such  wrong 
or  miscarriage  afiects  part  only  of  the  matter  in  controversy, 
or  some  or  one  only  of  the  parties,  the  Court  may  give  final 
judgment  as  to  part  thereof,  or  some  or  one  only  of  the  parties, 
and  direct  a  new^  trial  as  to  the  other  part  only  or  as  to  the 
other  party  or  parties.  O.  39,  r.  6,  (E);  C.  S.  1903,  c.  Ill, 
8.  376. 

€.     A  new  trial  may  be  ordered  on  any  question  whatever  ^     f^  , 
be  tlie  grounds  for  the  new  trial,  without  interfering  with  the  m.'7gg"(0)i 
finding  or  decision  upon  any  other  question.     O.  39,  r.  7,  (E); 
C.  &  1903,  c.  Ill,  s.  377. 
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^■J^^^B.'"'  ORDER  XXXIX. 

MOTION    FOR   JUDGMENT. 

W 

motwn^for^"        I.     Except  where  it  is  otherwise  provided  the  judgment  of, 
fR?^%^*]       ^^^  Court  shall  be  obtained  by  motion  for  judgment.     O.  40, 
r.  1,  (E),  am. 

448 

oifirt^iead-      ^'     ^  P*rty  shall  not  be  entitled  to  judgment  at  the  trial  or 
ing  only.         q^  inotiou  on  the  ground  of  his  pleading  being  true,  if  the 

facts  proved  are  not  sufficient  in  point  of  law  to  entitle  him. 

to  ju(^ent.     R.  610,  (0). 

Entry  of  J.     Where,  at  or  after  a  trial  with  a  jury,  the  Judge  has 

jg^^ent       directed  that  any  judgment  be  entered,  any  party  may  apply 
'^>i-  to  the  Court  of  Appeal  to  set  aside  such  judgment  and  enter 

any  other  judgment,  on  the  ground  that  the  judgment  direct- 
ed to  be  entered  is  wrong  by  reason  that  the  finding  of  the 
jury  upctti  the  questions  submitted  to  them  has  not  been  pro- 
perly entered.    O.  40,  r.  3,  (E),  am, 

450 

^55jj^°'  4-     Where,  at  or  after  a  trial  by  a  Judge,  either  with  or 

fcfl^l'ssax    without  a  jury,  the  Judge  has  directed  that  any  judgment  be 

^^^'*  entered,  any  party  may  apply  to  the  Court  of  Appeal  to  set 

aside  such  judgment  and   to  enter  any  other  judgment,  upon 

the  ground  that  upon  the  finding  as  entered  the  judgment  so 

directed  is  wrong.     O.  40,  r.  4,  (E),  am, 

451 

motion  for^"        5.     Where  issues  have  been  ordered  to  be  tried,  or  issues  or 

where  issues    questions  of  fact  to  be  determined  in  any  manner,  the  plain- 

dPrected  and    tiff  may  set  down  a  motion  for  judgment  as  soon  as  such  issues 

icf.  li.  613,  (O)j.  or  questions  have  been  determined.     If  he  does  not  set  down 

such  a  motion,  and  give  notice  thereof  to   the  other  parties 

within  ten  days  after  his   right  so  to  do  has  arisen,  then 

after  the  expiration  of  such  ten  days  any  defendant  may  set 

down  a  motion  for  judgment,  and  give  notice  thereof  to  the 

other  parties.     O.  40,  r.  7,  (E). 

452 

onlyofiSm^  €•  Where  iasues  have  been  ordered  to  be  tried,  or  issues 
be^n  tHed,*any  or  questions  of  fact  to  be  determined  in  any  manner,  and  some 
apSy  S*8et  only  of  such  issues  or  questions  of  fact  have  been  tried  or  de- 
on  moUonXr  termined,  any  party  who  considers  that  the  result  of  such 
fR.iu,^0)].  trial  or  determinaticm  renders  the  trial  or  determination  of 
the  others  of  them  unneceSvsary,  or  renders  it  desirable  that 
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the  trial  or  determination  thereof  should  be  postponed,  may  ^v?^^!^' 
apply  to  the  Court  or  a  Judge  for  leave  to  set  down  a  motion 
for  judgment,  without  waiting  for  such  trial  or  determina- 
tion. And  the  Court  or  Judge  may,  if  satisfied  of  the 
expediency  thereof,  give  such  leave,  upon  such  terms,  if  any, 
as  shall  appear  just,  and  may  give  any  directions  which  may 
appear  desirable  as  to  postponing  the  trial  of  the  other  issues 
of  fact.     0.  40,  r.  8,  (E). 

T.     No  motion  for  judgment  shall,  except  by  leave  of  the  Moti^tobo 
Court  or  a  Judge,  be  set  down  after  the  expiration  of  one  ?S^<Sjyyi^!^**' 
year  from  the  time  when  the  party  seeking  to  set  down  the     *  ^^^'  ^ 
same  first  became  entitled  so  to  do.     O.  40,  r.  9,  (E). 

8.     Upon  a  motion  for  judgment,  or  upon  an  application  on  moUon  for 
for  a  new  trial  the  Court  may  draw  all  inferences  of  fact,  not  ielfSSS^flnai 
inconsistent  with  the  finding  of  the  jury,  and  if  satisfied  that  t^^^en  b™*^ 
it  has  before  it  all  the  materials  necessary  for  finally  determin-  icf?R  mc,  (0)j. 
ingi/he  questions  in  dispute,  or  any  of  them,  or  for  awarding 
any  relief  sought,  give  judgment  accordingly,  or  may,  if  it 
shall  be  of  opinion  that  it   has  not   sufiicient  materials  be- 
fore it  to  enable  it  to  give  judgment,  direct  the  motion  to 
stand  over  for  further  consideration,  and  direct  such  issues  or 
questions   to  be  tried  or  determined,  and  such  accounts  and 
inquiries  to  be  taken  and  made,  as  it  may  think  fit.      0.  40,  r. 
10,  (E). 

•.     Where  it  is  made  to  appear  on  the  hearing  of  any  ap-  Pendt^appu- 
plication  that  it  will  be  conducive  to  the  ends  of  justice  to  into^moSon 
permit  it,  the  Court  or  a  Judge  may  direct  the  application  to  o/^^Jfmot' 
be  turned  into  a  motion  for  judgment,  or  a  hearing  of  the  ^^^^' 
cause  or  matter;  and  may  make  such  order  as  to  the  time  and 
manner  of   giving  the  evidence  in  the  cause  or  matter,  and 
with  respect  to  the  further  prosecution  thereof,  as  the  circum- 
stances of  the  case   may  require;  and   upon  the  hearing  it 
shall  be  discretionary  with  the  Court  or  Judge  to  either  pro- 
nounce a  judgment  or  make  such  order  as  may  seem  just.     R 
617,  (O). 

ORDER  XL.  o.  ^L, 

r.  I. 


SETTLEMENT  OF   AND   ENTRY  OF  JUDGMENTS. 

1.     On  making  any  judgment  or  order  which  requires  to  Minutes  of 
be  settled  the  proper  officer  shall  draw  up  and  submit  minutes  [Cf.  rr.  m, 

^      ^  ^  ©6, 627.  (O)). 
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••  f\  of  the  same  to  the  solicitors  on  both  sides,  who  may  attend 
the  officer  upon  an  appointment  to  be  made  by  him  to  settle 
the  same.  If  any  dispute  shall  arise  as  to  the  matter  of  such 
judgment  or  order  the  Judge  who  heard  the  cause  or  matter 
shall  on  application  of  either  party,  finally  determine  such 
dispute.     C.  S.  1903,  c.  112,  s.  126  ;  O.  62,  r.  7,  (E). 

457 

Mode  of  entry.  •{  Every  judgment  whether  pronounced  in  Court  or 
Chambers,  or  entered  by  default,  and  every  order  pronounced 
in  Court  shall  be  entered  at  full  length  by  the  proper  officer 
in  a  book  to  be  kept  for  the  purpose.  The  forms  in  Appendix 
F.  shall  be  used,  with  such  variations  as  circumstances  may 
require.  O.  41,  r.  1,  (E),  an;K  635,  (1),  (0);  C.  S.  1903,  c 
112,  8.  127;  c.  Ill,  s.  176. 

458 

judgment  ^'     Where  any  judgment  is  pronounced  by  the  Court  or  a 

8oui?°"^^  ***  Judge  in  Coui*t,  the  entry  of  the  judgment  shall  be  dated  as  of 
[R.  e2»,  iO)].  ^y^Q  ^y  Qjj  which  such  judgment  is  pronounced,  unless  the 
Court  or  Judge  shall  otherwise  order,  and  the  judgment  sliall 
take  effect  from  that  date ;  provided  that  by  special  leave 
of  the  Court  or  a  Judge  a  judgment  may  be  ante-dated  or 
post-dated.     0.  41,  r.  3,  (E). 

Date  of  4.     In  all  cases  not  within  the  last  precedincr  rule,  the  entry 

judgment  uot  ^  o  '  ^ 

gronouncod  in  of  judgment  shall  be  dated  as  of  the  day  on  which  the  re 
quisite  documents  are  left  with  the  proper  officer  for  the  pur- 
pose of  such  entry,  and  the  judgment  shall  take  effect  from 
that  date.     O.  41,  r.  4,  (E). 

Time  to  be  5.     Every  judgment  or  order  made  in  any  cause  or  matter 

judgment  or    requiring  any  person  to  do  an  act  thereby  ordered  shall  stat ' 

order  fordoing    /*    .-  ii       ^-  i?x  •  e   xu      •     i  i.  j 

any  act  the  time,  or  the  tune  after  service  oi  the  lud^rment  or  order, 

ordered  to  be  .  ,  .   ,      ,  .  i        ,  i  i  <»     « 

done.  Within  which  the  act  is  to  be  done,  and  upon  the  copy  of  the 

judgment  or  order  which  shall  be  served  upon  the  person  re- 
quired to  obey  the  same  there  shall  be  indorsed  a  memorandum 
in  the  words  or  to  the  effect  following,  viz: — 

Memorandum  "  U  you,  the  within  named  A.  B.,  neglect  to  obey  this 
on  <^y  ^  judgment  (or  order)  by  the  time  therein  limited,  you  will  be 
liable  to  process  of  execution  for  the  purpose  of  compelling 


you  to  obey  the  same  judgment  (or  order)."     0.  41,  r.  5,  (E). 

462 

Liberty  to  ^.     It  shall  not  be  neces.sary  in  any  iudt'ment  or  order  to 

apply  need  not  "^  ^  o      o 

bercKerved.     leservc  liberty  to  applv,  but  any  party   may  apply  to  t)ie 
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Court  or  Judge  from  time  to  time,  as  he  may  be  advised,     rr/  i-Tt . 
R  622,  (O). 

If.     Where  judgment  may  be  entered  upon  the  filing  of  any  Entry  of 
affidavit  or  production   of   any  document,  tlie  officer  shall  upon  produc- 

rr»  1         •     *  1  1  1  J    •!•       1  tlonof 

examine  the  affidavit  or  document  produced,  and  if  the  same  affidavit  or 

,  document, 

be  regular  and  contain  all  that  is  by  law  required,  he  shall 

enter  judgment  accordingly.     O.  41,  r.  6,  (E);  R.  631,  (O). 


464 

•     8.     Where  judgment   may   be   entered   pursuant   to  any^^yjg, 
order  or  certificate,  or  return  to  any  writ,  the  production  of  f^-  ®^  ^^^ 
such  order  or  certificate  or  return  shall  be  a  sufficient  author- 
ity to  the  officer  to  enter  judgment  accordingly.     O.  41,  r.  7, 
(E),  am, 

4R5 

9.  Where  reference  is  made  to  a  referee  or  other  officer  to  on  reference 

to  officer  his 

ascertain  the  amount  for  which  final  judgment  is  to  be  entered,  J^PJ^t  to  be 
the   referee's  or   other  officer's  report  shall  be  filed  with  the 
proper  officer  when  judgment  is  entered.     O.  41,  r.  8,  (E),  am, 

466 

10.  In  any  cause  or  matter  where  the  defendant  has  ap-  ^JjS^®  wiSr© 
peared  by  solicitor,  no  order  for  entering  judgment  shall  be  apSws  by 
made  by  consent  unless  the  consent  of  the  defendant  is  given  solicitor. 

by  his  solicitor  or  agent.     O.  41,  r.  9,  (E). 

467 

11.  Where  the  defendant  has  not  appeared,  or  has  ap- Judgment  by 
peared  in  person,  no  such  order  shall  be  made  unless  the  defendant  in 
defendant  attends  before  a  Judge  and  gives  his  consent  in 

person,  or  unless  his  written  consent  is  attested  by  a  solicitor 
acting  on  his  behalf,  except  in  cases  where  the  defendant  is  a 
barrister  or  solicitor.     O.  41,  r.  10,  (E). 

468 

1  %.  In  order  to  acknowledge  satisfaction  of  a  judgment,  it  ^j^^^ent, 
shall  be  requisite  only  to  produce  a  satisfaction  piece  according  «"^nr<>'- 
to  Form  Na  18,  Appendix  F*.,  and  sych  satisfaction  piece  shall 
be  signed  by  the  party  acknowledging  the  same  or  his  per- 
scoial  representative,  and  his  signature  shall  be  witnessed  by 
some  practising  solicitor  expressly  named  by  him,  and  attend- 
ing at  his  request  to  inform  liim  of  the  nature  and  effect  of 
fmch  satisfaction  piece  before  the  same  is  signed ;  the  solicitor 
shall  declare  himself  in  the  attestation  thereto  to  be  the  solici- 
tor for  the  person  so  signing  the  same,  And  state  that  he  is 
witness  as  such  solicitor  (provided  that  the  Court  or  a  Judge 
may  make  an  order  dispensing  with  such  signature  under  spe- 
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cial  circumstances).  The  satisfaction  piece  shall  be  entered  in 
the  office  in  which  the  judgment  is  entered.  RR  643,  644, 
(O),  am. 


•.Mf  ORDER   XU. 

rr.  I— ft. 


Execution. 

4flO 

jndgmm^oT  1 .  Where  any  person  is  by  any  judgment  or  order  directed 
obe:^  with-  to  pay  any  money,  or  to  deliver  up  or  transfer  any  property 
real  or  personal  to  another,  it  shall  not  be  necessary  to  make 
any  demand  thereof,  but  the  person  so  directed  shall  be  bound 
to  obey  such  judgment  or  order  upon  being  duly  served  with 
the  same  without  demand.     O.  42,  r.  1,  (E). 

470 

Waiver  of^  !8.     Where  any  person  who  has  obtained  any  judgment  or 

judgment  OP  order  upon  condition  does  not  perform  or  comply  with  such 
Icf.R.«38.(0)j.  condition,  he  shall  be  considered  to  have  waived  or  abandoned 
such  judgment  or  order  so  far  as  the  same  is  beneficial  to 
himself,  and  any  other  person  interested  in  the  matter  may  on 
breach  or  non-performance  of  the  condition  take  either  such 
proceedings- as  the  judgment  or  order  may  in  such  case  war- 
rant, or  such  proceedings  as  might  have  been  taken  if  no  such 
judgment  or  order  had  been  made,  unless  the  Court  or  a 
Judge  shall  otherwise  direct.     O.  42,  r.  2,  (E). 

in 
Enfopcinff  3,     A  judgment  for  the  recovery  by  or  payment  to  any 

the  payment    person  of  money  may  be  enforced  by  any  of  the  modes  by 

[Cf.  R.  857.(0)].  which  a  judgment,  decree  or  order  for  the  payment  of  money 

of  the  Supreme  Court  or  of  the  Supreme  Coxkrt  in  Equity 

might  have  been   enforced  at  the  time  of  the  commencement 

of  these  Rules.     O.  42,  r.  3,^  (E),  am. 

472 

Enforcing  4.     A  judgment  for  the  payment  of  money  into  court  may 

gayn^ntinto   be  enforced  by  writ  of  sequestration,  or  in  cases  in  which  at- 
(c^.  R.  889.(0)1.  tachment  is  authorised    by    law,    by    attachment.     O.   42, 
r.  4,  (E). 

473 

therSoove'^'^      5.     A  judgment  f<»  the  recovery  or  for  the  delivery  of  the 
Tr^'co)].     possession  of  land  may  be  enforced  by  writ  of  possession.     O. 
42,  r.  5,  (E). 
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C.     A  judgment  fo^f  the  recovery  t)f  any  property  other      rr!  i^h, 
than  land  or  money  may  be  enforced :  *74  ^ 


than  the  payment  of  monev,  or  to  abstain  from  doiiif:  any-  f^Siany^t. 

"•  •      *^       [R  863.  (0)1 

tiling,  may  be  enforced  by  writ  of  attachment,  or  by  committal.  *  *  *^ 


(a)     By  writ  for  delivery  of  the  property ;  reoSJery of ^'^ 

(6)     By  writ  of  attachment;  erty.*^  ^^^' 

(c)     By  writ  of  sequestration.     O.  42,  r.  6,  (E).  ^^^'  ^-  ^'  ^^^^• 

7.  A  judgment  requiring  any  person  to  do  any  act  other  jud^ent  to 
lan  the  paym< 
ling,  may  be  ei 

0.  42,  r.  7,  (E). 

476 

8.  In  these  Rules  the  term   "writ  of  execution"   shall  Meaning  of 

writofexecu- 

include   writs   of  fieri   facias,    sequestration,    and    »^^^^h*i(ff*^®^iO)i 

ment,  and   all  subsequent  writs  that   may  issue  for  giving 

effect  thereto.     And  the  term  "  issuing  execution  against  any 

party  "  shall  mean  the  issuing  of  any  such  process  against  his 

person  or  property  as  under  the  preceding  Rules  of  this  Order 

or  otherwise  shalfbe  applicable  to  the  case.  0. 42,  r.  8,  (E),  am. 

9.  Where  a  judgment  or  order  is  to  the  effect  that  any  Execution  of 
Darty  is  entitled  to  any  relief  subject  to  or  upon  the  fulfilment  conStion.^" 
of  any  condition  or  contingency,  the  party  so  entitled  may,      '    '     ' 
upon  the  fulfilment  of  the  condition  or  contingency,  and  de- 
mand made  upon  the  party  against  whom  he  is  entitled  to 

relief,  apply  to  the  Court  or  a  Judge  for  leave  to  issue  execu- 
tion against  such  party.  And  the  Court  or  Judge  may,  if 
satisfied  that  the  right  to  relief  has  arisen  according  to  the 
terms  of  the  judgment  or  order,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  question  necas- 
savy  for  the  determination  of  the  rights  of  the  parties  be  tried 
in  any  of  the  ways  in  which  questions  arising  in  an  action 
may  be  tried.     O.  42,  r.  9,  (E). 

!•,     Every  writ  of  execution  shall  be  endors*»d  with  the  indo4«ment 
name  and  place  of  abode  or  oflSce  of  business  of  the  solicitor  Sddre^^^n 
issuing  the  same;    in  case  no  solicitor  shall  be  employed  to  tlmi.^ 
issue  the  writ,  then  it  shall  be  endorsed  with  a  memorandum      "     * 
expressing  that  it  has  been  issued  by  the  plaintiff  or  defendant 
in  person,  as  the  case  may  be,  mentioning  the  city,  town,  or 
parish,  and  also  the  name  of  the  street,  and  number,  if  there 
!#e  any,  of  the  house  of  his  residence.     0.  42,  r.  18,  (E),  am. 

•  1.     Evei-y  writ  of  execution  shall  bear  date  of  the  day  on  Date  and  issue 
widefa  it  IB  ifisued,  and  shall  be  prepared  and  issued  by  the  exertion 

[Cf.R.867,*(0)]. 
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rr.  1« 


15^    party  entitled  to  execution  or  by  his  solicitor.     The  Forms  in 
T  Appendix  H.  shall  be  used  with  such  variations  as  circum- 
stances may  require.     O.  42,  r.  14,  (E),  am. 


480 
Expenses  of 

[R  871,  (oj] .     cution  may  levy  the  poundage,  fees,  and  expenses  of  execu- 


1  !8.     In  every  case  of  execution  the  party  entitled  to  exe- 
may  levy  the  poundage,  fees,  and  expenses  of  ex 
tion  over  and  above  the  sum  recovered.     O.  42,  r.  15,  (E). 


13.     Every  writ  of  execution  for  the  recovery  of  money 


481 
Amount  of 

S^'be^ndoreed  shall  l)e  indorsed  with  a  direction  to  the  sheriff,  or  other  offi- 
[R  869.  (O)].  cer  or  person  to  whom  the  writ  is  directed,  to  levy  the  money 
really  due  and  payable,  and  sought  to  be  recovered  under  the 
judgment  or  order,  stating  the  amount,  and  also  to  levy  inter- 
est thereon,  if  sought  to  be  recovered,  at  the  rate  of  5  per 
cent,  per  annum,  from  the  time  when  the  judgment  or  order 
was  entered  or  made ;  provided  that,  in  cases  where  there  is 
an  agreement  between  the  parties  that  more  than  5  per  cent 
interest  shall  be  secured  by  the  judgment  or  order,  then  the 
indorsement  may  be  accordingly  to  levy  the  amount  of  inter- 
est so  agreed.     0,  42,  r.  16,  (E),  am. 


14.     Every  person  to  whom  any  sum  of  money   or   any 


482 
When  fi.  fa.  to 

ment  of  money  costs  shall  be  payable  under  a  judorment  or  order  shall,  so  soon 

orcost-imay  ^    "  .       i     i,  i  i  •      i  •  i    i  i 

be  sued  out.  as  the  money  or  costs  shall  be  payable,  be  entitled  to  sue  out 
one  or  more  writ  or  writs  of  fiefi  facias  to  enforce  payment 
thereof,  subject  nevertheless  as  follows : 

(a)  If  the  judgment  or  order  is  for  payment  within  a 
period  therein  mentioned,  no  such  writ  as  afore- 
said shall  be  issued  until  after  the  expiration  of 
such  period ; 

(6)  The  Court  or  a  Judge  may,  at  or  after  the  time  of 
giving  judgment  or  making  an  oitler,  stay  execu- 
tion until  such  time  as  they  or  he  sliall  think  fit. 
0.  42,r.  17,  (E). 

15.  Upon  any  judgment  or  order  for  the  recovery  or  pa}*- 
ment  of  a  sum  of  money  and  costs,  there  may  be,  at  the  elec- 
tion of  the  pai-ty  entitled  thereto,  either  one  writ  or  separate 
writs  of  execution  for  the  recovery  of  the  sum,  and  for  the 
recovery  of  the  costs,  but  a  second  writ  shall  only  be  for  costs 
aud  shall  be  issued  not  less  than  eight  days  after  the  first 
writ     0.  42,  r.  18,  (E). 


483 
Rxecution  of 
judgment  for 
money  and 
costs. 
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16.     A  party  who  has  obtained  judgment  or  an  order,  not    r?.*  ie!l'jit. 

being  a  iudement  for  payment  of  money  or  costs,  or  for  the         484 

I.  ,       J  .  i^.        •      /       i^  J  1         Time  for 

recovery  of  land,  may  issue  execution  m  fourteen  days,  unless  execution, 
the  Court  or  a  Judge  shall  order  execution  to  issue  at  an  money  or 

°  ,  costs. 

earlier  or  later  date  with  or  without  terms.     O.  42,  r.  19,  (E). 

IT.     A  writ  of  execution,  if  unexecuted,  shall  remain   m  Renewal  of 
force  for  two  years  only  from  its  issue,  unless  renewed  in  the  tion. 

'  fCf .  R.  872  (Oil 

manner  hereinafter  provided ;  but  such  writ  may,  at  any  time 
before  its  expiration,  be  renewed  by  the  party  issuing  it  for 
two  years  from  the  date  of  such  renewal,  and  so  on  from  time 
to  time  during  the  continuance  of  the  renewed  writ,  by  such 
party  giving  a  written  notice  of  renewal  to  the  sheriff,  signed 
by  the  party  or  his  solicitor;  and  a  writ  of  execution  so 
renewed  shall  have  effect,  and  be  entitled  to  priority,  accord- 
ing to  the  time  of  the  original  delivery  thereof.  O.  42,  r.  20, 
(E),  am. 

486 

1 8.  The  production  of  a  writ  of  execution,  with  the  notice  Evidence  of 
renewing  the  same  purporting  to  be  signed  as  in  the  next  pre-  (C'-R- 873.(0)}. 
ceding  Rule  mentioned,  shall  be  sufficient  evidence  of  its  hav- 
ing been  so  renewed.     0.  42,  r.  21,  (E),  am. 

1 9.  As  between  the  original  parties  to  a  judgment  ot  order  Execution  to 
execution  may  issue,  at  any  time  within  six  years  from  the  pix"yeftre. 
recovery  of  the  judgment  or  the  date  of  the  order.     O.  42,  r.      *        '      " 
22,  (E). 

20.  In  the  following  cases,  viz : 

(i*)     Where  six  years  have  elapsed  since  the  judgment  or  Leave  to  issue 
date  of  the  order,  or  any  change  has  taken  place  fc?R.^i'(0)). 
by  death  or  otherwise  in  the  parties  entitled  or 
liable  to  execution ; 

(6)     Where  a  husband  is  entitled  or   liable  to   execution 
upon  a  judgment  or  order  for  or  against  a  wife ; 

(c)  Where  a  party  is  entitled  to  execution  upon  a  judg- 

ment of  assets  in  faturo  ; 

(d)  Where  a  party  is  entitled  to  execution  against  any 

of  the  shareholders  of  a  joint-stock  company  upon 
a  judgment  recorded  against  such  company,  or 
against  a  public  officer  or  other  person  represent- 
ing such  company ; 
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o.  xu, 

rr.  «!-»«. 


the  party  alleging  hiniRelf  to  be  entitled  to  execution  may 
apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution  ac- 
cordingly. And  such  Court  or  Judge  may,  if  satisfied  that 
the  party  so  applying  is  entitled  to  issue  execution,  make  an 
order  to  that  effect,  or  may  order  that  any  issue  or  question 
necessary  to  detennine  the  rights  of  tlie  parties  shall  be  tried 
in  any  of  the  ways  in  which  any  question  in  an  action  may  be 
tried.  And  in  either  case  such  Court  or  Judge  may  impose 
such  terms  as  to  costs  or  otherwise  as  shall  l>e  just.  O.  42, 
r.  23,  (E). 

489 

OrderH  on-  21.     Evcrv  order  of  the  Court  or  a  Judge  in  any  cause  or 

forceable  like  ^  c  ^  •  n  i  t     i         i       . 

md™ent«».  matter  may  be  eniorced  agamst  all  persons  bound  thereby  m 
the  same  manner  as  a  judgment  to  the  same  effect.  O.  42, 
r.  24,  (E). 

490 

Execution  by  22.  Any  person  not  being  a  party  to  a  cause  or  matter, 
person  not  a  who  obtains  any  order  or  in  whose  favor  any  order  is  made, 
[Cf.  R.  865,  (O)).  shall  be  entitled  to  enforce  obedience  to  such  order  by  the 
same  process  as  if  he  were  a  party  to  such  cause  or  matter ; 
and  any  person  not  being  a  party  to  a  cause  or  matter,  against 
whom  obedience  to  any  judgment  or  order  may  be  enforced, 
shall  be  liable  to  the  same  process  for  enforcing  obedience  Ui 
such  judgment  or  order  as  if  he  were  a  party  to  such  cause  or 
matter.     O.  42,  r.  2(1,  (E). 

491 

No  prtK3ceding      ^^      ^o  proceeding  by  audita  quei^ela  shall  hereafter  be 

AwUcation  to  ^^^^  '   ^^^  ^^^'  V^^'^Y  against  whom  judgment  has  been  given 

tion.^*^^^       may  apply  to  i\\i^  Court  or  a  Judge  for  a  stay  of  execution  or 

liMoiT^'       other  relief  against  such  judgment,  upon  the  ground  of  facts 

which  liave  arisen  too  late  to  be  pleaded ;  and  the  Court  or  a 

Judge  may  give  such  relief  and  upon  such  terras  as  may  be 

just.     0.  42,  r.  27,(E). 

492 

Saving  of  24.     Nothintj:  in  this  Order  shall  take  awav  or  curtail  any 

former  „  .     .  «  •   "        /». 

reniedien.  right  heretofore  existnig  to  enforce  or  give  eiiect  to  any 
judgment  or  order  in  any  manner  or  against  any  person  or 
property  whatsoever.     O.  42,  r.  28,  (E). 

Order*onsHue       25.     Nothing  in  this  Order  shall  effect  the  order  in  which 
o'  wriu-  ^rits  of  execution  may  be  issued.     O.  42,  r.  29,  (E). 

494 

bedone^at^^^      2C.     If  a  mandamus,  granted  in  an  action  or  otherwise,  or 
dfs^bcdie'nt      ^  mandatory  order,  injunction,  or  judgment  for  the  specific  per- 

party. 

[r.  8(52,  (0)1. 
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« 
f  ormance  of  any  contract  be  not  complied  with,  the  Court  or  a 
Judge,  besideb  or  instead  of  proceedings  against  the  disobedient 
party  for  contempt,  may  direct  that  the  act  required  to  be 
done  may  be  done  so  far  as  practicable  by  the  party  by  whom 
the  judgment  or  order  has  been  obtained,  or  some  other  person 
appointed  by  the  Court  or  Judge,  at  the  cost  of  the  dis- 
obedient party,  and  upon  the  act  being  done,  the  expenses  in- 
curred may  be  ascertained  in  such  manner  as  the  Court  or  a 
Judge  may  direct,  and  execution  may  issue  for  the  amount  so 
ascertained,  and  costs.     0.  42,  r.  30,  (E). 

58 T.     Any  judgment  or  order  against  a  corporation  wilfully  Enforcfng 
disobeyed  may,  by  leave  of  the  Court  or  a  Judge,  be  enforced  i?dSM^i2Jt 
by  sequestration   against  their   property,  or   by  attachment  ^"^"^ 
against  the  directors  or  other  officers  thereof,  or  by  writ  of 
sequestration  against  their  property.     0.  42,  r.  31 ,  (E). 

28.     An  award  may  with  the  leave  of  the  Court  or  a  Judge,  EnfoiS?i 
and  on  such  terms  as   may  be  just,  be  enforced  at  any  time  *^*'^- 
though  the  time  for  moving   to  set  it  aside  has  not  elansed. 
0.  42,  r.  31a.,  (E). 

ORDER  XLII.  •.  XL". 

IT. !,:». 


\nirr8  of  execution  and  sequestration. 


I.     Writs  of  execution  in  the  fonns  in  use  immediately  pre-  Effect aod 
ceding  the  coming  into  force  of  these  Rules,  and  in  the  forms  in  e«Sutfon  of 
Appendix  H.,  shall  have  the  same  force  and  effect  as  the  like 
writs  have  heretofore  had,  and  shall  be  executed  in  the  same 
manner  in  which  the  like  writs  have  heretofore  been  executed. 
0.  43,r.  1,  (E),  tm. 

8.     Where  any  person  is  by  any  judgment  or  order  directed  Sequestration 

L  'J.  ^iii  .  to  enforce 

to  pay  money  into  court  or  to  do  any  other  act  in  a  limited  performance 
time,  and  after  due  service  of  such  judgment  or  order  refuses  f^^- ^- **' <*^>J- 
or  neglects  to  obey  the  same  according  to  the  exigency  there- 
of, the  person  prosecuting  such  judgment  or  order  shall,  at 
the  expiration  of  the  time  limited  for  the  performance  there- 
of, be  entitled,  without  obtaining  any  order  for  that  purpose, 
to  issue  a  writ  of  sequestration  against  the  estate  and  effects 
of  such  disobedient  person.  Such  writ  of  sequestration  shall 
have  the  same  effect  as  a  writ  of  sequestration  in  Chancery 
had  in  England   before   the   commencement   of   the  English 
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• 
m'st'l!     Supreme  Court  of  Judicature  Act,   1873,  and  the  proceeds  of 
such  sequestration  may  be  dealt  with  in  the  same  manner  as 
the  proceeds  of  w.rit8  of  sequestration    were   before   the  same 
date  dealt  with  by  the  said  Court  of  Chancery.     O.   4p3,   r.  6, 
(E),  am. 
No  subpoena.       S.     No  subpoena  for  the  payment  of  costs,  and,  unless  by 
leaTe,  sequee-  leave  of  the  Court  or  a  Judge,   no   sequestration   to  enforce 
coeta.  such  payment,  shall  be  issued.     0.  43,  r.  7,  (E),  am. 

VendUioni  4.     A  writ   of    Venditioni  exponas   may   be   issued   and 

executed  in  the  same  cases  and  in  the  same  manner  as  here- 
tofore, and  may  be  issued  against  goods  and  chattels  alone,  or 
lands  klone.     O.  43,  r.  5,  (E),  am.;  R.  845,  (O). 


exponas. 


O.  XLUI, 

rr.  1-3. 


ORDER  XLIII. 

ATTACHMENT. 


. leave 


Relief. 


EffecfJrf  writ        1 .     A  wnt  of  attachment  against  the  person  shall  have  the 
of  attachment.  ^^^  ^^^^^  ^  ^  ^,^j^  ^f  attachment  issued  out  of  the  Supreme 
Court  in  Equity  or  out  of  the  Chancery  Division  of  the  High 
Court  of  Justice  in  England  has  heretofore  had.    .0.  44,  r.  1, 
(E),  am. ;  R.  864,  (0). 
WHt2?lttach.      «.     No  writ  of   attachment  shall  be  issued  without  the 
^Sl^^^ut  leave  of  the  Court  or  a  Judge,  to  be  applied  for  on  notice  to 
the  party  against  whom  the  attachment  is  to  be  issued.     O. 
44,r.2,(E). 
,t^  3.     In  case  an  attachment  has  been  issued  under  any  order 

of  the  Court  or  a  Judge  that  a  person  be  committed  to  ^1 
for  contempt  of  Court,  and  there  to  be  detained  and  im- 
prisoned until  such  person  shall  have  purged  his  said  contempt, 
if  it  be  made  to  appear  that  such  person  is  in  actual  custody 
under  such  attachment,  the  Court  or  Judge  may,  upon  Buch 
notice  as  may  be  directed,  modify  and  change  the  order  and 
limit  the  term  of  imprisonment  under  such  attachment  or 
grant  such  other  relief  as  may  in  the  nature  and  circum- 
stances of  the  case  seem  just,  but  any  relief  that  may  be 
granted  to  any  such  person  shall  not  relieve  him  from  any 
civil  liability  to  any  other  person.     R.  861,  (O). 

o.  »i%,  ORDER  XLIV. 

"^^ MEMORIALS  OF  JUDGMENTS,   ETC. 

CertiflSd  copy  |  A  Certified  copy  of  the  entry,  or  of  any  part  thereof, 
Imo'Safor  ^^  a  n^morial  thereof,  shall  be  evidence  of  any  judgment  or 
iud^ent.  ^^  ^^  ^j^^  ^j^^^^^j  required,  either  in  Court  or  before 
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a  Judge,  or  for  registry  in  any  county  registry  of  deeds.  Any  *•  ^?ff  ^' 
memorial  of  any  judgment  or  order  or  of  any  part  thereof 
may  be  in  Form  No.  19,  in  Appendix  F.,  or  in  the  form 
required  by  and  in  accordance  with  the  proNdsions  of  Chapter 
128  of  the  Consolidated  Statutes,  1903,  with  such  variations 
as  the  circumstances  of  the  case  may  require.  When  the 
memorial  is  in  the  Form  No.  19,  in  Appendix  F.,  it  shall  be 
suflScient  if  it  is  under  the  hand  of  the  proper  oflScer  and  seal  of 
the  Court,  and  it  may  be  recorded  in  the  office  of  the  registrar 
of  deeds  of  any  county  on  production  thereof  to  him  without 
further  proof.     C.  S.  1903,  c.  112,  s.  128,  am. 

%,     A  judgipent  or  order  directing  the  payment  of  money  Effecfof 
by  a  party  shall  from  the  time  when  a  memorial  thereof  shall  [i^Srtai^of  ** 
be  registered  in  any  county  where  there  may  be  lands  of  the  payment  of*^*^ 
party  bind  such  lands  for  the  time  and  in  the  manner  pro-  ™^"®^' 
vided  in  Chapter  128  of  the  Consolidated  Statutes,  1903.     C. 
S.  1903,  c.  112,  s.  129,  am. 

ORDER  XLV.  0;X"i' 


WRIT  OF   POSSESSION. 

1.  A  judgment  or  order  that  a  party  do  recover  possession  For  recovery 
of  land  may  be  enforced  by  writ  of   possession  in  manner  ?R.Mk*(0)). 
heretofore  in  use  in  England  in  actions  of  ejectment  in  superior 

courts  of  common  law.     O.  47,  r.  1,  (E),  am. 

2.  Where  by  any  judgment  or  order  any  person  therein  writ ^ined 
named  is  directed  to  deliver  up  possession  of  any  lands  to  aer^^o?' 
some  other  person  on  or  at  any  specified  time  after  being  ieffSt"^  *^^ 
served  with  the  judgment  or  order,  the  person  proeecutirg 

such  judgment  or  order  shall,  without  any  order  for  that  pur- 
pose, be  entitled  to  sue  out  a  \nnt  of  possession  on  filing  an 
affidavit  showing  due  service  of  such  judgment  or  order,  and 
that  the  same  has  not  been  obeyed.  O.  47,  r.  2,  (E),  am. ;  R 
847,  (O). 

3.  Upon  any  judgment  or  order  for  the  recovery  of  any  Execution  for 
land  and  costs,  there  may  be  either  one  writ  or  separate  writs  [Cf.  R^siMO)]. 
of  execution  for  the  recovery  of  possession  and  for  the  oosie 

at  the  election  of  the  successful  party.     O.  47,  r.  3,  (E). 

4.  A  writ  of  possession  shall  have  the  effect  of  a  writ  of  Effector  writ 
assistance,  as  well  as  of  a  writ  of  habere  facias  possessionem.  '^  ^*^  ^^^^' 
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•V.^^^^  ORDER  XLVI. 

WRIT  OF   DELIVERY. 
510 

Y^^  o'  ^  1.     Where  it  is  souirht  to  enforce  a  judsnnent  or  order  for 

delivery  for  ^  •'      ^ 

"^overy  of^^^  the  recovery  of  any  property  other  than  land  or  money  by 
mone**"^  *^^  '^^  ^^  delivery,  the  Court  or  a  Judge  may,  upon  the  appli- 
[Cf.  R.  852,(0) J.  cation  of  the  plaintiff,  order  that  execution  shall  issue  for  the 
delivery  of  the  property,  without  giving  the  defendant  the 
option  of  retaining  the  property,  upon  paying  the  value 
assessed,  if  any,  and,  that  if  the  property  cannot  be  found, 
and  unless  the  Court  or  a  Judge  shall  otherwise  order,  the 
sheriff  shall  distrain  the  defendant  by  all  his  lands  and  chat- 
tels in  the  sheriff  s  bailiwick,  till  the  defendant  deliver  the 
property ;  or  at  the  option  of  the  plaintiff,  that  the  sheriff 
cause  to  be  made  of  the  defendant  s  goods  the  assessed  value, 
if  any,  of  the  property.     0.  48,  r.  1,  (E). 

511 

Form  of  writ.     *£,     A  writ  of  delivery  shall  be  in  the   Form  No.  6   in 

Separate  writ  -,         -r^  ^        x  ••pit  ••  ii 

fordamafirtH.    Appendix   H.,   and   when  a  writ  oi    deliverv  is   issued,  the 

co8t8  and  '■  ^  .  i         i         »  *  •        i» 

lc^R*862  (on  P^^i'^^^^  shall,  either  by  the  same  or  a  separate  writ  of  execu- 
tion, be  entitled  to  have  made  of  the  defendant's  groods  the 
damages  and  costs  awarded,  and  interest.     O.  48,  r.  2,  (E). 


o.  xivii,  ORDER  XLVII. 

rr.  t,  9. 


I. — INTERLOCUTORY    ORDERS    AS    TO    MANDAMUS    INJUNCTIONS 
OR   INTERIM    PRESERVATION   OF   PROPERTY,   ETC. 

512 

Interim  1.     When  by  any  contract  a  prima  facie  case  of  liability 

pR^'iSnoti  ^®  established,  and  there  is  alleged  as  matter  of  defence  a  right 
to  be  relieved  wholly  or  partially  from  such  liability,  the 
Court  or  a  Judge  may  make  an  order  for  the  preservation  or 
interim  custody  of  the  subject-matter  of  the  litigation,  or  may 
order  that  the  amount  in  dispute  be  brought  into  Court  or 
otherwise  secured.     O.  50,  r.  1,  (E). 

513 

Early  trial  of  !8.  Whenever  an  application  shall  be  made  before  trial  for 
an  injunction  or  other  onler,  and  on  the  opening  of  such  ap- 
,  plication,  or  at  any  time  during  the  hearing  thereof,  it  shall 
appear  to  the  Judge  that  the  matter  in  controversy  in  the 
cause  or  matter  is  one  which  can  be  most  conveniently  dealt 
with  by  an  early  trial,  without  first  going  into  the  whole 
merits  on  affidavit  or  other  evidence  for  the  purpases  of  the 
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application,  it  shall  be  lawful  for  the  Judge  to  make  an  order  *i;/^5?[''* 
tor  such  trial  accordingly,  and  to  direct  such  trial  to  be  held 
at  the  next  or  any  other  sittings  for  any  place,  if  from  local 
or  other  circumstances  it  shall  appear  to  him  to  be  convenient 
so  to  do,  or  to  set  the  same  down  for  trial  before  himself  or 
any  other  Judge  at  any  time  deemed  convenient,  and  in  the 
meantime  to  make  such  order  as  the  justice  of  the  case  may 
require.     O.  50,  r.  la,  (E),  am. 

3.     The  Court  or  a  Judge,  upon  the  application  of  any  Order  for  sale 

.  ,  J       /.       xi  1      1  ^  of  perishable 

party,  may  make  an  order  tor  the  sale,  by  any  person  or  per-  good«. 
sons  named  in  such  order,  and  in  such  mann'^r,  and  on  such 
terms  as  the  Court  or  Judge  may  think  desirable,  of  any 
goods,  wares,  or  merchandise  which  may  be  of  a  perishable 
nature  or  likely  to  injure  from  keeping,  or  which  for  any 
other  just  and  sufficient  reason  it  may  be  desirable  to  have 
sold  at  once.     O.  50,  r.  2,  (E). 


4.  The  Coui-t  or  a  Judge,  upon  the  application  of  any  Detention, 

...  Li.  J  ^     L  1*^    preservation 

party  to  a  cause  or  matter,  and  upon  such  terms  as.  may  be  or  inspection 
just,  may  make  any  order  for  the  detention,  preservation,  or  [R^iiwe.  ((J)], 
inspection  of  any  property  or  thing,  being  the  subject  of  such 
cause  or  matter,  or  as  to  which  any  question  may  arise  there- 
in, and  for  all  or  any  of  the  purposes  aforesaid,  to  authorize 
any  persons  to  enter  upon  or  into  any  land  or  building  in  the 
possession  of  any  party  to  such  cause  or  matter,  and  for  all  or 
any  of  the  purposes  aforesaid  to  authorize  any  samples  to  be 
taken,  or  any  observation  to  be  made  or  experiment  to  be 
tried,  which  may  be  necessary  or  expedient  for  the  purpose  of 
obtaining  full  information  or  evidence.     0.  50,  r.  3,  (E). 

.M6 

5.  Any  Judge,  by  whom  any  cause  or  matter  may  be  heard  in^tion  by 
or  tried  with  or  without  a  jury,  or  before  whom  any  cause  or  l^-  ^^o,  (0)j. 
matter  may  be  brought  by  way  of  appeal,  may  inspect  any 
property  or  thing  concerning  which  any  question  may  arise 
therein.     0.  50,  r.  4,  (E). 

6.  The  provisions  of  Rule  4  of  this  Order  shall  apply  to  inKpection  by 
inspection  by  a  jury,  and  in  such  case  the  Court  or  a  Judge  fcf.^R.57i.i0)j. 
may  make  all  such  orders  upon  the  sheriff*  or  other  person  as 

may  be  necessary  to  procure  the  attendance  of  a  special  or         5i8 

.  i,..  1,  1.  ,  Wheninjunc- 

common  lury  at  such  time  and  place,  and  m  such  ma*iner  as  Uonormanda- 

•^      "^  .  *  mu8  may  be 

they  or  he  may  think  fft.     O.  50,  r.  5,  (E).  granted,  or 

appointed,  by 

T.     A  mandamus  or  an  injunction  may  be  granted  or  a  re-  o^Jr*^"^*^^ 
ceiver  appointed  by  an  interlocutory  order  of  the  Court  in  all  ^^hh^hs^i 
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^V.^n'Vt.'^  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or  con- 
veniont  that  such  order  should  be  made :  and  any  such  order 
may  be  made  either  unconditionally  or  upon  such  terms  and 
conditions  as  the  Court  shall  think  just;  and  if  an  injunction 
is  asked,  either  before,  or  at,  or  after  the  hearing  of  any  cause 
or  matter,  to  prevent  any  threatened  or  apprehended  waste  or 
trespass,  such  injunction  may  be  granted,  if  the  Court  sliall 
think  fit,  whether  the  person  against  whom  such  injunction  is 
sought  is  or  is  not  in  possession  under  any  claim  of  title  or 
otherwise,  or  (if  out  of  possession)  does  or  does  not  claim  a 
right  to  do  the  act  sought  to  be  restrained  under  any  colour 
of  title ;  and  whether  the  estates  claimed  by  both  or  by  either 
of  the  parties  are  legal  or  equitable.     J.  A.  1873,  s.  25  (8). 

519 

nnferRuiM 3.      ^*     ^'^  application  f or  an  order  under  Rule  3, 4  or  7  of  this 
4  or  7.  Order,  may  be  made  to  the  Court  or  a  Judge  by  any  party. 

If  the  application  be  by  the  plaintiff  for  an  order  under  Rule 
7  it  may  be  made  either  ex  parte  or  with  notice,  and  if  for  an 
order  under  Rule  3  or  4  of  this  Order  it  may  be  made  after 
notice  to  the  defendant  at  any  time  after  the  issue  of  the  writ 
of  summons,  and  if  it  be  by  any  other  party,  then  on  notice 
to  the  plaintiff  and  at  any  time  after  appearance  by  the  party 
making  the  application.     0.  50,  r.  6,  (E), 

Time  for  9,     An  application  for  an  order  under  Rule  1  of  this  Order 

under  Rule  1.   may  be  made  by  the  plaintiff  at  any  time  after  his  right  tliere- 

to  appears  from  the  pleadings ;  or,  if  there  be  no  pleadings, 

is  made  to  appear  by  affidavit  or  otherwise  to  the  satisfaction 

of  the  Court  or  *  Judge.     O.  50,  r.  7,  (E). 

521 

Orderfor  10.     Where  an  action  is  broucrht  to  recover,  or  a  defendant 

recovery  of 

Bpecificprop-    in   his   defence   seeks   by  way   of  counterclaim  to  recover 

erty,  other  *'  *^ 

i*^*tto?°n^^te  ^P^^^^    property   other    than    land,   and    the    party    from 

[Cf.R,  1099,(0)).  whom  such  recovery  is  sought  does  not  dispute  the  title  of  the 
party  seeking  to  recover  the  same,  but  claims  to  retain  the 
property  by  virtue  of  a  lien  or  otherwise  as  security  for  any 
sum  of  money,  the  CouH  or  a  Judge  may,  at  any  time  after 
such  last-mentioned  claim  appears  from  the  pleadings,  or,  if 
there  be  no  pleadings,  by  affidavit  or  otherwise,  to  the  satis- 
faction of  such  Court  or  Judge,  order  that  the  party  claiming 
to  recover  the  pn^rty  be  at  liberty  to  pay  into  court,  to  abide 
the  event  of  the  action,  the  amount  of  money  in  re^>eet  ot 
which  the  lien  or  security  is  claimed,  and  sodi  further  sum  (if 
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any)  for  interest  and  costs  as  such  Court  or  Judge  may  direct^    rr.*i-S! 
and  that,  upon  such  payment  into  court  being  made,  the  pro- 
perty claimed  be  given  up  to  the   party   claiming  it.     0.   50, 
r.  8,  (E). 

522 

1 1 .  Where  any  real  or  personal  estate  forms  the  subject  AUowanoe  of 
of  any  proceedings,  and  the  Court  or  a  Judge  is  satisfied  that  propertar 
the  same  will  be  more  than  sufficient  to  answer  all  the  claims 
thereon  which  ought  to  be  provided  for  in  such  proceedings, 
the  Court  or  Judge  may  at  any  time  after  the  commencement 
of  the  proceedings,  allow  to  the  parties  interested  therein,  or 
any  one  or  more  of  them,  the  whole  or  part  of  the  annual  in- 
come of  the  real  estate  or  a  part  of  the  personal  estate  or  the 
whole  or  a  part  of  the  income  thereof,  up  to  such  time  as  the 
Court  or  Judge  shall  direct.     O.  50,  r.  9,  (E). 

|}J.  Whenever  in  an  action  for  the  administration  of  the  conduSof 
estate  of  a  deceased  person,  or  execution  of  the  trusts  of  a  estate. '^""*^ 
written  instrument,  a  sale  is  ordered  of  any  property  vested 
in  any  executor,  administrator,  or  trustee,  the  conduct  of  such 
sale  shall  be  given  to  such  executor,  administrator,  or  trustee, 
unless  the  Court  or  a  Judge  shall  otherwise  direct.  0.  50,  r. 
10,  (E). 

£24 

1 3.  No  writ  of  injunction  shall  be  issued.     An  injunction  iniuncUon 
sliall  be  by  a  judgment  or  order,  and  any  such  judgment  judgment  or 
or  order   shall  have   the  effect  which   a  writ   of   injunction 
formerly  had.     0.  50,  r.  11,  (E);  R.  1094,  (O). 

S25 

1 4.  In  any  cause  or  matter  in  which  an  injunction  has  been  injuncUon 

or  mi£:ht  have  been  claimed,  the  plaintiff  may,  before  or  after  tion  of  wrong- 
judgment,  apply  for  an  injunction  to  restrain  the  defendant  or  breach  of  cou- 
respondent  from  the  repetition  or  continuance  of  the  wrong- 
ful act  or  breach  of  contract  complained  of,  or  from  the 
commission  of  any  injury  or  breach  of  contract  of  a  like  kind 
relating  to  the  same  property  or  right,  or  arising  out  of  the 
same  contract ;  and  the  Court  or  a  Judge  may  grant  the  in- 
junction, either  upon  or  without  terms,  as  may  be  just.  O. 
50,  r.  12,  (E). 

1 5.  In  all  cases  in  which  the  Court  has  jurisdiction  to  pam^  in 
entertain  an  application  for  an  injunction  against  a  breach  of  lllditionVo* 
any  covenant,  contract,  or  agreement,  or  against  the  commis-  [S^"a  o.Tjst, 
sion   or  continuance   of   any  wrongful  act,  or  for  the  specific  ^*  *'  *^* 
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o.  xh^n, 

rr.  Ift-M. 


performance  of  any  oonvenant,  contract,  or  agreement,  it  shall 
be  lawful  for  the  Court  or  a  Judge  to  award  damages  to  the 
party  injured  either  in  addition  to  or  in  substitution  for  such 
injunction  or  specific  performance,  and  such  damages  may  be 
ascertained  in  such  manner  as  the  Court  or  Judge  may 
direct,  or  the  Court  or  Judge  may  grant  such  other  relief  as 


it  or  he  may  deem  just. 
V.  c.  27,  8.  2  (6),  (Imp.). 


C.  a  1903,  c.  112,  s.  33,  am. ;  21  &  22 


II. — Receivers. 


527 


Appointment  1 6.  In  every  case  in  which  an  application  is  made  for  the 
oweexlcu*^  appointment  of  a  receiver  by  way  of  equitable  execution,  the 
tion.  Court  or  a  Judge  in  determining  whether  it  is  just  or  conven- 

ient that  such  appointment  should  be  made  shall  have  regard 
to  the  amount  of  the  debt  claimed  by  the  applicant,  to  the 
amount  which  may  probably  be  obtained  by  the  receiver,  and 
to  the  probable  casts  of  his  appointment,  and  may,  if  it  or 
he  shall  so  think  fit,  direct  any  inquiries  on  these  or 
other  matters  before  making  the  appointment.  0.  50,  r. 
15a.,  (E). 


Security  by 
receive!-. 


529 
Where 
receiver 
appointed  in 
Court,  ad- 
journment 
into  C'hani- 
bers  to  give 
security. 


530 
Receiver's 
account. 


17.  Where  an  order  is  made  directing  a  receiver  to  be 
appointed,  unless  otherwise  ordered,  the  person  to  be  ap- 
pointed shall  first  give  security,  to  be  allowed  by  the  Court  or 
a  Judge,  and  taken  before  a  person  authorized  to  administer 
oaths,  duly  to  account  for  what  he  shall  receive  as  such 
receiver,  and  to  pay  the  same  as  the  Court  or  Judge  shall 
direct ;  and  the  person  so  to  be  appoint^  shall,  unless  other- 
wi.se  ordered,  be  allowed  a  proper  conmiission  or  allowance. 
Such  security  shall  be  by  recognizance  in  the  Form  No.  19  in 
Appendix  L.,  unless  the  Court  or  a  Judge  shall  otherwise 
order.    O.  50,  r.  IG,  (E),   See  O.  83,  rr.  8,  7,  ante,  and  s.  42  of  Act. 

1 8.  Where  any  judgment  or  order  is  pronounced  or  made 
in  Court  appointing  a  person  therein  named  to  be  receiver, 
the  Court  or  a  Judge  may  adjourn  to  Chambers  the  cause  or 
matter  then  pending,  in  order  that  the  person  named  as 
receiver  may  give  security  as  in  the  last  preceding  rule  men- 
tioned, and  may  thereupon  direct  such  judgment  or  order  to 
be  drawn  up.     0.  50,  r,  17,  (E). 

I  S>.  When  a  receiver  is  appointed  with  a  direction  that  he 
shall  pass  accounts,  the  Court  or  Judge  shall  fix  the  days  upon 
which  he  shall  (annually,  cm:  at  longer  or  shorter  periods)  file 
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and  pass  such  acccunts,  and  also  the  days  upon  which  ho    Jt.^il^w. 

shall  pay  the  balances  appearing  due  on  the  accounts  so  filed 
or  such  part  thereof  as  shall  be  certified  as  proper  to  be  paid 
by  him.  And  with  respect  to  any  such  receiver  as  shall 
neglect  to  file  and  pass  his  accounts  and  pay  the  balances 
thereof  at  the  times  so  to  be  fixed  for  that  purpose  as  afore- 
said, the  Judge  before  whom  any  such  receiver  is  to  account 
may,  from  time  to  time,  when  his  subsequent  accounts  ard 
produced  to  be  examined  and  passed,  disallow  the  commission  [Cf.R.  766,  (O)i. 
therein  claimed  by  such  receiver,  and  may  also,  if  he  shall 
think  fit,  charge  him  with  interest  at  the  rate  of  6  per  cent, 
per  annum  upon  the  balances  so  neglected  to  be  paid  by  him 
during  the  time  the  same  shall  appear  to  have  remained  in 
the  hands  of  any  such  receiver.     O.  60,  r.  18,  (E),  am. 

531 

!80.     Receivers'  accounts  shall  be  in  the  Form  No.  13  in  gorm  of 

Receiver** 

Appendix  L.,  with  such  variations  as  circumstances  may  re-  account 
quire.     O.  50,  r.  19,  (E). 

632 

21.  Every  receiver  shall  file  his  account  together  with  an  Application  to 
affidavit  verifying  the  same  in  the  Form  No.  20  in  Appendix 
L,  with  such  variations  as  circumstances  may  require.  An 
application  shall  thereupon  be  made  to  the  Court  or  Judge  by 
the  plaintiff  or  person  having  the  conduct  of  the  cause  to 
have  such  accounts  passed.     O.  50,  r.  20,  (E),  am. 

23.  In  case  of  any  receiver  failing  to  file  any  account  or  conse^ence« 
affidavit,  or  to  pass  such  accounts,  or  to  make  any  payment,  R^efven  ^^ 
or  otherwise,  the  receiver  or  the  parties,  or  any  of  them,  may 
be  required  to  attend  at  Chambers  to  show  cause  why  such 
account  or  affidavit  has  not  been  filed,  or  such  account  passed, 
or  such  payment  made,  or  any  other  proper  proceeding  taken^ 
and  thereupon  such  directions  as  shall  be  proper  may  be  given 
at  Chambers  or  by  adjournment  into  Court,  including  the 
discharge  of  any  receiver  and  appointment  of  another,  and 
payment  of  costs.     O.  50,  r.  21,  (E). 

III. — Liquidators  and  Guardians. 

%Z.    The  accounts  of  liquidators  and  guardians  shall  be  Account*>of 
passed  and  verified  in  the  same  manner  as  is  by  this  Order  andgimrdiann. 
directed  as  to  receivers  accounts.     0.  50,  rr.  23,  24,  (E). 
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Replevin. 


O.  XETIU, 


ORDER  XLVIII 


535 
Indorsement 
on  writ  of 
Kummons. 
fCf.  R  1081, 
(O)]. 


596 
Form  of 
indoitieroent. 
[Cf.  R  1082, 
(0)1. 

537 
Order  upon 
defendant  to 
perform  duty. 
(Cf.  R  1083. 
\0)J. 


538 
Mandamus  in 
aotion  to  be  by 
judinnent  or 
order. 

(Cf.  R.  1080, 
(0)]. 


ACTION  OF  MANDAMUa 

1.  The  plaintiff,  in  any  action  in  which  he  shall  claim  a 
mandamus  to  command  the  defendant  to  fulfil  any  duty  in 
the  fulfilment  of  which  the  plaintiff  is  personally  interested, 
shall  indorse  such  claim  upon  the  writ  of  summons.  O.  52, 
r.  1,  (E). 

S.  The  indorsement  shall  be  in  the  form  given  in  Section 
IV.  of  Appendix  A.,  Part  III.      O.  53,  r.  2,  (E). 

3.  If  judgment  be  given  for  the  plaintiff  the  Court  or 
Judge  may  by  the  judgment  command  the  defendant  either 
forthwith,  or  on  the  expiration  of  such  time  and  upon  such 
terms  as  may  appear  to  the  Court  or  a  Judge  to  be  just,  to 
perform  the  duty  in  question.  The  Court  or  a  Judge  may 
alsq  extend  the  time  for  the  performance  of  the  duty.  O.  53, 
r.  3,  (E). 

4.  No  writ  of  mandamus  shall  hereafter  be  issued  in  an 
action,  but  a  mandamus  shall  be  by  judgment  or  order,  which 
shall  have  the  same  effect  as  a  writ  of  mandamus  formerly 
had.     0.  53,  r.  4,  (E). 


O.  XLIX, 

rr.  I,  9. 


ORDER  XLIX. 


580 
Writ  of 
replevin 
abolinhed. 


540 
Motion  for 
order  for 
replevin. 


REPLEVIN. 

1.  No  writ  of  replevin  shall  hereafter  be  issued,  but  where 
a  person  is  entitled  to  replevy  property  unlawfully  taken  or 
detained  he  may  obtain  an  order  therefor  in  an  action  com- 
menced by  writ  of  summons. 

2.  An  order  of  replevin  may  be  obtained  from  the  Court 
or  a  Judge  or  from  the  District  Clerk  of  the  Court  for  the 
county  in  which  the  property  to  be  replevied  is  situate,  on 
motion  therefor  on  an  affidavit  by  the  person  claiming  the 
property,  or  by  any  other  person,  showing  the  facts  of  the 
wrongful  taking  or  detention  complained  of,  the  value  and 
description  of  the  property,  and  that  the  person  claiming  it  is 
Uie  owner  thereof,  or  is  lawfully  entitled  to  the  possession 
thereof,  as  the  case  may  be.    R  1068  (1),  (O),  am. 
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3. — (1)  Where  motion  for  an  order  ia  made,  the  Court  or    ^.^J* 
Judge  or  said  Clerk  may  proceed  on  the  ex  parte  application        sii 
of  the  plaintiff,  or  may  direct  notice  to  be  served  on  the  de-  for  order  may 
f  endant  to  show  cause  why  the  oi'der  should  not  issue ;   and  or  may  b« 

.  „  ,,  ,  ,.       \     ,,      directed  to  be 

may,  in  cither  case,  grant  or  refuse  the  order  or  direct  the  beard  on 
Sheriff  to  take  a  bond  in  less  or  more  than  treble  the  value 
of  the  property,  or  may  direct  him,  in  addition  to  taking  n 
bond  pursuant  to  Rule  6,  to  take  and  detain  the  property 
until  the  further  order  of  the  Court,  instead  of  at  once  ix^plevy- 
ing  the  same  to  the  plaintiff;  or  may  order  that  the  plaintiff 
instead  of  giving  a  bond  be  at  liberty  to  pay  into  Court  to  the 
credit  of  the  action  such  sum  as  may  be  proper  (to  be  named 
in  the  order)  to  stand  as  security  to  the  defendant  in  the 
same  manner  and  to  the  same  extent  as  any  bond  which  the 
plaintiff  would  otherwise  be  required  to  give  to  the  Sheriff; 
or  may  impose  any  terms  or  conditions  in  granting  the  order, 
or  in  refusing  the  same,  on  th<e  return  of  a  motion,  as  under 
the  circumstances  seems  just.     R.  1069  (1),  (O),  (tfn. 

(2).  Money  paid  into  court  shall  remain  in  court  as  secur- 
ity aforesaid  subject  to  order  by  the  Court  or  a  Judge.  R 
1069  (2),  (O). 

4.     Where  an  order  of   replevin  is  issued,  tb.e  defendant  Application 
may  at  any  time,  or  from  time  to  time,  on  notice  to  tiie  plain-  to  diecharge^ 
tiff,  apply  to  the  Court  or  a  Judge  on  affidavit  or  otherwise,  to  **   ^' 
discharge,  vary,  or  modify  the  order,  or  to  stay  proceedings 
thereunder,  or  for  any  other  relief,  with  respect  to  the  return, 
safety  or  sale  of  the  property  or  any  part  thereof,  or  otherwise, 
and  the  Court  or  Judge  may  tnake  such  order  thereon  as  may 
seem  just.     R.  1070,  (O). 

i%.     The  order  shall  state  the  description  and  value  of  the  Form^ order, 
property,  and  may  be  according  to  Form  No.  53  in  Appendix 
K.     11.1071,(0). 

6. — (1)  Subject  to  any  other  order  under  Rule  3  providing  Replevin  bond 
for  the  paj^ment  of  money  into  court  instead  of  the  giving  of  tbe  sheria  ^ 
a  bond,  before  the  Sheriff  acts  on  the  order  he  shall  take  a 
bond  from  the  plaintiff  with  two  sufficient  sureties  in  such  sum 
ae»  may  be  prescribed  by  an  order  made  under  Rule  3,  if  such 
an  order  has  been  made,  or  if  no  such  order  has  been  made, 
thtso  in  trohle  the  value  of  the  property  as  stated  in  the  order 
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^rr!^-9'     ^^  replevin ;  the  bond  shall  be  assignable  to  the  defendant ; 


Certificate 
to  sheriff  of 
IMkyment  of 
money  into 
Ck)urt, 


615 
Indemnity  of 
defendant 
where  prop- 
erty not  taken 
out  of  plain- 
tiff's P06868- 
ftion. 


A46 
Sheriff  not  to 
serve  writ  of 
HummonH 
until  he  has 
replevied 
property. 


547 
Return  by 
sheriff. 


and  the  bond  and  assignment  thereof  maybe  according  to 
Form  No.  54  in  Appendix  K.,  the  condition  being  varied  to 
correspond  with  the  order.     R.  1072  (1),  (O), 

(2)  Where  money  is  paid  into  court  instead  of  a  bond 
being  given,  the  Sheriff  may,  subject  to  any  provisions  in  the 
order,  act  on  the  order  upon  a  certificate  of  the  proper  officer, 
being  delivered  to  him  that  the  money  required  to  be  paid 
into  Court  has  been  paid  in  pursuant  to  the  order,  R.  1072 
(2).(0). 

T.  Where  an  order  of  replevin  is  issued  for  any  property 
which  had  not  been  previously  taken  out  of  the  plaintiffs 
possession,  and  for  which  the  plaintilf  might  formerly  have 
brought  an  action  of  trespass  or  trover,  the  defendant  shall 
be  entitled,  if  the  plaintiff  fails  in  the  action  to  be  fully 
indemnified  against  all  damages  sustained  by  the  defendant, 
including  any  extra  costs  which  he  may  incur  in  defending 
the  action  ;  and  the  bond  to  be  taken  by  the  Sheriff  or  bailiff 
shall  be  conditioned,  not  only  as  heretofore  required  but  also 
to  indemnify  and  save  harmless  the  defendant  from  all  loss 
and  damage  which  he  may  sustain  by  reason  of  the  seizure, 
and  of  any  deterioration  of  the  property  in  the  meantime,  in 
the  event  of  its  being  returned,  and  all  costs,  charges,  and 
expenses  which  the  defendant  may  incur,  including  reasonable 
costs  not  taxable  between  party  and  party.  This  rule  shall 
not  apply  to  cases  of  distrass  for  rjnt  or  damage  feasant. 
R.  1074,  (()). 

8.  The  Sheriff  shall  not  serve  a  copy  of  the  writ  of  sum- 
mons or  the  order  until  he  has  replevied  the  property,  or  some 
part  thereof,  if  he  cannot  replevy  the  whole  in  consequence  of 
the  defendant  having  eloigned  the  same  out  of  his  count}',  or 
because  the  same  is  not  in  the  possession  of  the  defendant,  or 
of  any  person  for  him.     R.  1075,  (O). 

9.  The  Sheriff  shall  return  the  order  on  or  before  the 
tenth  day  after  the  service  thereof,  and  shall  transmit  annexed 
thereto, 

(a)  The  names  of  the  sureties  in,  and  the  date  of  the 
bond  taken  from  the  plaintiff,  and  the  name  or 
names  of  the  witnesses  thereto ; 
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(6)    The  place  of  residence  and  addition  of  the  swreties ;    ••  Jf" J» 

'  *  WT»  1#— 131. 

(c)  The  number,  quantity  and  quality  of  the  articles  of 
property  replevied  ;  and  in  case  he  has  replevied 
only  a  portion  of  the  property  and  cannot  replevy 
the  residue  by  reason  of  the  same  having  beeu 
eloigned  out  of  his  county,  or  not  being  in  the 
possesion  of  ihe  defendant,  or  any  other  person 
for  him,  he  ^all  state  in  his  return  the  articles 
which  he  cannot  replevy,  and  the  reason  ttierefor.  ' 
K  1077,  (0). 

10.  Where   the   property  to  be   replevied,  or  any  p^w^tp^^^^ 
thereof,  is  secured  or  concealed  in  any  dwelling  house  or  othev  d^JlSJ^.^eteM 
building  or  enclosure  of  the  defendant,  or  of  any  otlier  persoii  ^^  ^^^^' 
holding  the  same  for  him,  and  the  Sheriff  publicly  denMindti 

from  the  owner  or  occupant  of  such  premises  delivery  of  the 
property  to  be  replevied,  and  the  same  is  not  delivered  to  him 
within  twenty-four  hours  after  such  demand  he  shall,  if 
necessary,  break  open  such  house,  buildin^j  or  enclosure,  for 
the  purpose  of  replevying  sucli  property,  or  any  part  thereof, 
and  shall  replevy  the  same  according  to  the  order.  R.  S. 
0.  1897,  c  66,  a  4,  am. 

519 

11.  If  the  property  to  be  replevied,  or  any  part  ^h^re^^*,^^f? 

is  concealed  either  about  the  person  or  on  the  premises  of  the  8«»rch  pereon. 

defendant,  or  of  any  other  person  holding  the  same  for  him,' 

and  the  Sheriff  demands  from  the  defendant  or  such  other 

person  delivery  thereof,  and  delivery  is  neglected  or  refused, 

he  shall,  if  necessary,  search  and  examine  the  person  and  ^ 

premises  of  the  defendant,  or  of  such  other  person,  for  the 

purpose  of  replevying  such  property,  or  any  part  thereof,  and 

shall  replevy  the  same  according  to  the  order.     R  S.  O.  1897, 

s.  66,  8.  6,  am. 

560 

1 2.  If  the  Sheriff  be  a  party,  or  in  any  way  interested  in  Proviso  where 

u  1       •  -V^^/        1.  •      LX.        n-        sherltf  Inter- 

any  action  of  replevm,  or  it  there  be  a  vacancy  m  the  omce,  ^ted  etc..  for 

the  Sheriff  of  any  adioininjj  county  shall  act  under  the  order  adjoining 

•^        *^  °  *^  county  to  act. 

and  he  shall  execute  the  same  and  do  and  perform  every  other 
duty  and  thing  under  said  order  in  as  full  and  ample  a  milli- 
ner as  the  first-named  Sheriff  could  had  he  not  been  a  party 
or  interested,  or  had  the  office  not  been  vacant ;  and  for  this 
purpose  the  last-mentioned  Sheriff  shall  have  the  same  privi* 
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leges,  be  subject  to  the  same  liabilities  and  be  entitled  to  the 
same  fees  as  in  the  case  of  similar  services  performed  within 
his  own  bailiwick.     C.  S.  1903,  c.  Ill,  s.  370,  am. 


o.  1, 
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651 
How  partners 
may  sue  or 
be  sued. 
[R.  222,  (0)1. 


Disclosure  of 
names  of 
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Disclosure  of 
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558 

Service. 
[R  228,  {0)1 


ORDEU  L. 

ACl'IOXS   BY   AND   AOAINST   FIRMS   AND   PERSONS    CARRYING  OK 
BUSINESS    IN    NAMES   OIHER  THAN   THEIR  OWN. 

1.  Any  two  or  more  persons  claiming  or  being  liable  as 
co-partners  and  carrying  on  business  within  the  jurisdiction 
may  sue  or  be  sued  in  the  name  of  the  respective  firms,  if  any, 
of  which  such  persons  were  co-partners  at  the  time  of  the 
accruing  of  the  cause  of  action ;  and  any  party  to  an  action 
may  in  such  case  apply  by  summons  to  a  Judge  for  a  state- 
ment of  the  names  and  addresses  of  the  persons  who  were,  at 
the  time  of  the  accruing  of  the  cause  of  action,  co-partners  in 
any  such  firm,  to  be  furnished  in  such  manner,  and  verified  on 
oath  or  otherwise,  as  the  Judge  may  direct.     0.  48a.,  r.  1,  (E). 

2.  When  a  wi-it  is  sued  out  by  partners  in  the  name  of 
their  firm,  the  plaintififs  or  their  solicitors  shall,  on  demand  in 
writing  by  or  on  behalf  of  any  defendant,  forthwith  declare 
in  writing  the  names  and  places  of  residence  of  all  the  persons 
constituting  the  firm  on  whose  behalf  the  action  is  brought 
And  if  the  plaintifls  or  their  solicitors  shall  fail  to  comply 
with  such  demand,  all  proceedings  in  the  action  may,  upon  an 
application  for  that  purpose,  be  stayed  upon  such  terms  aj9  the 
Court  or  a  Judge  may  direct.  And  when  the  names  of  the 
partners  are  so  declared,  the  action  shall  proceed  in  the  same 
manner  and  the  same  consequences  in  all  respects  shall  follow 
as  if  they  had  been  named  as  the  plaintiffs  in  the  writ.  But 
all  the  proceedings  shall,  nevertheless,  continue  in  the  name 
of  the  firm.     0.  48a.,  r.  2,  (E). 

3.  Where  persons  are  sued  as  partners  in  the  name  of 
their  firm  under  Rule  1,  the  writ  shall  be  served  either  upon 
any  one  or  more  of  the  paitners  or  at  the  principal  place, 
within  the  jurisdiction,  of  the  business  of  the  partnership  upon 
any  person  having,  at  the  time  of  service,  the  control  or  man- 
agement of  the  partnership  business  there;  and,  subject  to 
these  rules,  such  service  shall  be  deemed  good  service  upon 
the  firm  so  sued,  whether  any  of  the  members  thereof  are  otit 
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of  the  jttrisdictioii  or  not,  and  no  leave  to  issue  a  writ  against  ,^*4b«. 
them  shall  be  necessary ;  provided  that,  in  the  case  erf  a  co- 
partnership  which  has  been  dissolved  to  the  knowledge  of  ttie 
pfabintiff  before  the  commencement  of  the  action,  the  writ  of 
somoKHis  shall  be  served  upon  every  person  within  the  juiis-. 
diction  sought  to  be  made  liable.     0.  48<i.,  r.  3,  (E). 


4.  Where  a  writ  is  issued  against  a  firm,  and  is  served  as  Notic^of 
directed  by  Rule  3,  every  person  upon  whom  it  is  served  shall  ^ffi^p^JSon 
be  informed  by  notice  in  writing  given  at  the  time  of  such  [rISi.^)). 
service  whether  he  is  served  as  a  partner  or  as  a  person  hav- 
ing the  control  or  management  of  the  partnership  business,  or 

in  boUi  characters.  In  default  of  such  notice,  the  person 
8M*ved  shall  be  deemed  to  be  served  as  a  partner.  O.  48a.,  r. 
4.  (E). 

5.  Where  persons  are  sued  as  partners  in  the  name  of  Appearuoce 
their  firm,  they  shall  appear  individually  in  their  own  names,  fi^f"o{f 
but  all  subsequent  proceedings  shall,  nevertheless,  continue  in 

the  Bame  of  the  firm.     O.  48<t.,  r.  5,  (E). 

0.     Whei-e  a  writ  is  served  under  Rule  3,  upon  a  person  Noap^arauce 
having  the  control  or  management  of  the  partnership  business,  paJtoere!.*^ 


part 
[RS 


,  (O)]. 


no  appearance  by  him  shall  be  necessary  unless  he  is  a  mem 
ber  of  the  firm  sued.     O.  48a.,  r.  6,  (E). 

7.  Any  person  served  as  a  partner  under  Rule  3,  may  ^ppe^nce 
enter  an  appearance  under  protest,  denying  that  he  is  a  part-  ©"^Json^*^^ 
ner,  but  such  appearance  shall  not  preclude  the  plaintiff  from  S|rtn«rf* 
otherwise  serving  the  firm  and  obtaining  judgment  against  ^^'  ^'  ^^^^ 
the  firm  in  default  of  appearance  if  no  partner  has  entered  an 
appearance  in  the  ordinary  form.     0.  48a.,  r.  7,  (E). 

8.  Where  a  judgment  or  order  is  against  a  firm,  execution  Execution  of 

jucUrmeut 


may  ISBUe  :  against  a  Arm. 

[R.  228,(0)1. 

(a)  Against  any  property  of  the  partnership  within  the 
jurisdiction ; 

(6)  Against  any  person  who  has  appeared  in  his  own 
name  under  Rule  5  or  6,  or  who  has  admitted  on 
the  pleadings  that  he  is,  or  who  has  been  adjudged 
to  be,  a  partner ; 

(c)  Against  any  person  who  has  been  individually  served 
as  a  partner  with  the  writ  of  summons,  and  has 
failed  to  appear. 
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If  the  party  who  h£^  obtained  judgment  or  an  order  claims 
to  be  entitled  to  issue  execution  against  any  other  person  as 
being  a  member  of '  the  firm,  he  may  apply  to  the  Court  or  a 
Judge  for  leave  so  to  do ;  and  the  Court  or  Judge  may  give 
such  leave  if  the  liability  be  not  disputed,  or  if  such  liability 
be  disputed  may  order  that  the  liability  of  such  p©rsc«i  be 
tried  and  determined  in  any  manner  in  which  any  issue  or 
question  in  an  action  may  be  tried  and  determined.  But  ex- 
cept as  against  any  property  of  the  partnership,  a  judgment 
against  a  firm  shall  not  render  liable,  release,  or  otherwise 
affect  any  member  thereof  who  was  out  of  the  jurisdiction 
when  the  writ  was  issued,  and  who  has  not  appeared  to  the 
writ  unless  he  has  been  made  a  party  to  the  action  under 
Oi"der  XI,  or  has  been  served  within  the  jurisdiction  after 
the  writ  in  the  action  was  issued.     O.  48  r/.,  r.  8,  (E). 

550 

of^dSb^owintf  *•  Debts  owing  from  a  firm  carrying  on  business  within 
LR.'m^oil.  the  jurisdiction  may  be  attached  under  Chapter  134  of  the 
Consolidated  Statutes,  1903,  although  one  or  more  members  of 
such  firm  may  be  resident  abroad :  provided  that  any  person 
having  the, control  or  management  of  the  partnership  business 
or  any  member  of  ihe  firm  within  the  jurisdiction  is  served 
with  the  attaching  order.  An  appearance  by  any  member 
pui-suant  to  an  order  shall  be  a  sufficient  appearance  by  the 
firm.     0.  48  a.,  r.  9,  (E),  am. 

560 

Ruf^'ito^*'''  **'      '••     The  above  Rules  shall  apply  to  actions  between  a  firm 
between  ^^^  ^ne  or  niore  of  its  members,  and  to  actions  between  firms 

[R.'m"o)i.'  having  one  or  more  members  in  common  ;  provided  sucli  firm 
or  firms  carry  on  business  within  the  jurisdiction ;  but  no 
execution  shall  be  issued  in  such  actions  without  leave  of  the 
Court  or  a  Judge,  and  on  an  application  for  leave  to  issue 
such  execution  all  Such  accounts  and  inquiries  may  be  directed 
to  be  taken  and  made,  and  directions  given,  as  may  be  just. 
O.  48«.,  r.  10,  (E). 


561 


Appii<»tion  of      II,     Any  person  carrying  on  business  within  the  jurisdic- 
Hon  carryinK    ^ion  in  a  name  or  style  other  than  his  own  name  may  be  sued 

on  business  as  '  .      . 

[iLm  {0)1  ^  ®"^^  name  or  style  as  if  it  were  a  firm  name ;  and,  so  far 
as  tb3  nature  of  the  case  will  permit,  all  Rules  relating  to 
proceedmgs  against  firms  shall  apply.     O.  48a.,  r.  11,  (E). 
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8ai.es  by  the  court. 

I. — Oenerally. 

I .     If  in  any  cause  or  matter  relating  to  any  real  estate,  it  Power  of 
sliall  appear  necessary  or  expedient  that  the  real  estate  or  any  sale  of  real 
part  thereof  should  be  sold,  the  Court  or  a  Judge  may  order  [Cf.  c'  s.  \m, 
the  same  to  be  sold,  and  any  party  bound  by  the  order  and  in 
possession  of  the  estate,  or  in  receipt  of  the  rents  and  profits 
thereof,  shall  be  compelled  to  deliver  up  such  possession  or 
receipt  to  the  purchaser,  or  such  other  person  as  may  be 
thereby  directed.     O.  51,  r.  1,  (E). 

563 

^.     In    debenture-holders'   actions,   where    the  debenture-  Powenomake 

•  11  •!•  <»iii^  order  for  sale 

holders  are  entitled  to  a  charge  by  virtue  of  the  debentures,  in  debeijture- 

^        *^  .  ^  '  holders  action 

or  of  a  trust  deed,  or  otherwise,  and  the  plaintiff  is  suing  on  at  any  time, 
behalf  of  himself  and  other  debenture  holders,  and  where  the 
Judge  in  person  is  of  opinion  that  there  must  eventually  be  a 
sale,  he  may  in  his  discretion  direct  a  sale  before  judgment, 
and  also  after  judgment,  before  all  the  persons  interested  are 
ascertained,  whether  served  or  not.     O.  51,  r.  16.,  (E). 

564  . 

3.  Where  a  sale  is  ordered,  the  Coui't  or  a  Judge  may 
cause  the  property  or  part  thereof  to  be  sold  either  by  public 
auction,  private  contract,  or  tender,  or  part  by  one  mode  and 
part  by  another,  as  they  or  he  may  think  best  for  the  interest 
of  all  parties.     R.  716,  (O). 

566 

4.  All  sales  of  real  estate  ordered  by  the  Court  or  a  Judore  saietobeby 

*^  ^     Referee. 

Bhall^be  conducted  by  a  Referee.  C.  S.  1903,  c.  112,  s.  150. 
See  0.  33,  r.  3,  ante. 

566 

5.  The  Referee  to  whom  such  sale  shall  be  referred,  shall  ment  of1»ie. 
advertise  the  same  at  public  auction  in  one  or  more  of  the 

public  newspapers  of  the  county  where  the  premises  are  situate, 
or  if  no  newspaper  be  published  in  such  county,  in  the  Royal 
Gazette,  for  not  less  than  two  months  prior  to  the  day  of  sale, 
and  by  printed  handbills,  one  of  which  shall  be  posted  up  at 
the  Court  House,  one  at  the  Registry  Office,  and  one  in  some 
public  place  in  the  city,  town  or  parish  where  the  lands  are 
situate,  specifying  in  such  advertisement  the  time  and  some 
public  place  for  the  sale,  istnd  then  and  there  may  sell  or  causd 

11 
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567 
Conyeyance 
on  sale. 


Effect  of 
conveyance. 


Report  by 
Referee. 


the  same  to  be  sold  to  the  highest  bidder.  If  the  Referee 
shall  find  it  necessary,  for  want  of  purchfiwers  or  other  good 
cause,  to  postpone  such  sale,  the  postponement  shall  be  at 
least  for  two  weeks,  and  shall  be  noticed  during  that  time  at 
the  foot  of  the  former  advertisement  or  otherwise  as  the 
said  Referee  may  tliink  proper,  and  so  on  in  case  of  any 
subsequent  postponement.     C.  S.  1903,  c.  112,  s.  200,  part. 

6.  Immediately  upon  such  sale  the  said  Referee  shall 
execute  in  his  own  name  as  such  Referee  and  deliver  to  the 
purchaser  a  conveyance  of  the  land  so  sold,  which  conveyance 
shall  briefly  refer  to  the  judgment  or  order,  the  advertising 
and  the  sale,  and  then  proceed  to  convey  the  same  to  the  said 
purchaser.  Every  such  conveyance  duly  acknowledged  or 
proved  and  registered  in  the  Registry  Office  of  the  county 
where  the  lands  lie  shall  be  evidence  of  the  execution  thereof, 
and  that  all  the  proceedings  on  which  such  conveyance  was 
founded  were  rightly  had.     C.  S.  1903,  c.  112,  s.  201,  paH. 

1.  A  report  of  the  sale  shall  be  inade  by  the  Referee  to 
the  Court  or  a  Judge  and  it  shall  be  the  duty  of  the  par- 
ty having  the  conduct  of  the  sale  to  move  for  the  confir- 
mation  of  the   report. 


56D 
Sale  or  leasing 
of  infant's 
interest  in 
land. 


II — Sales  of  Infants*   Estates,  Etc. 

8.  An  infant  seized  of  or  entitled  to  an  estate  of  freehold,  or 
for  a  term  of  years  or  to  any  interest  in  any  real  estate,  whether 
in  possession  or  reversion,  may  by  his  next  friend  or  guardiaii 
petition  the  Court  or  a  Judge  for  an  order  to  sell  or  dispose 
of  the  said  property,  which  sliall  proceed  in  a  summary  way 
on  affidavits  to  enquire  into  the  merits  of  such  application. 
If  it  appears  that  the  disposal  of  such  property  or  any  part 
thereof  is  necessary  for  the  support  or  education  of  such 
infant,  or  that  the  interests  of  the  infant  will  be  substantially 
promoted  by  such  disposal,  on  account  of  any  part  of  such 
propei-ty  being  exposed  to  waste  or  dilapidation,  or  being 
wholly  unproductive,  or  that  there  is  any  other  reasonable 
cause  for  such  disposal,  the  Court  or  a  Judge  may,  on  the 
filing  of  a  bond  by  such  guardian  or  next  friend,  or  other  per- 
son appi-oved  by  the  Court  or  Judge,  in  case  he  be  not  already 
a  lawfully  appointed  guardian,  with  such  sureties  and  in  such 
form  as  shall  be  directed,  order  the  letting  for  a  t«rm  of  years, 
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the  sale  or  other  disposal  of  such  real  estate,  or  interest,  by 
such  guardian  or  next  friend,  in  such  manner  and  with  such 
restrictions  as  shall  be  deemed  expedient,  but  not  in  any 
case  contrary  to  any  last  will  or  conveyance  by  which  such 
estate  or  term  was  devised  or  conveyed  to  such  infant.  If 
any  real  estate  of  an  infant  is  subject  to  dower,  and  the  person  Release  of 
entitled  to  dower  consents  in  writing  to  accept  in  lieu  of  dower  est. 
any  groes  sum  wliich  the  Court  or  Judge  thinks  reasonable, 
or  the  permanent  investment  of  a  reasonable  sum  in  such 
manner  that  the  interest  thereof  be  made  payable  to  the 
person  entitled  to  dower  during  her  life,  the  Court  or  Judge 
may  direct  the  payment  of  such  sum  in  gross,  out  of  the 
purchase  money  to  the  person  entitled  to  dower,  as  may  be 
deemed  upon  the  principles  applicable  to  life  annuities  a 
reasonable  satisfaction  for  such  estate ;  or  may  direct  the 
payment  to  the  person  entitled  to  dower  of  an  annual  sum, 
or  of  the  income  or  interest  to  be  derived  from  the  purchase 
money,  or  any  part  thereof,  as  may  seem  just,  and  for  tha](i 
purpose  may  make  such  order  for  the  investment  or  other 
disposition  of  the  purchase  money,  or  any  part  thereof,  as 
may  be  necessary.  C.  S.  1903,  c.  112,  s.  189,  am.;  R.  S.  0. 
1897,  c.  168,  s.  9. 

9,  All  sales,  leases  and  conveyances  made  in  good  faith  by  Kffectof  sale 
any  guardian  or  next  friend  in  pursuance  of  such  oi-der,  shall  ^^  ^®**** 

be  as  eifectual  as  if  made  by  such  infant  if  of  full  age,  and  it 

shall  not  be  necessary  in  the  conveyance  to  recite  any  part  of  contents  of 

the  proceedings  required  by  this  Order,  but  the  same  shall  *^"^®y*°^* 

briefly  refer  to  the  order  and  the  sale,  leasing  or  other  disposal 

of  such  property.     When  the  sale  shall  be  made  by  or  under 

the  direction  of  an  oflBcer  of  the  Court,  such  officer  shall  make  Report  of  sale. 

and  file  a  report  thereof  with  the  proper  ofiicer,  which  may  on 

petition  or  motion  be  confirmed  as  in  other  like  cases.     C.  S. 

1903,  c  112,  s.  190. 

10.  Upon  any  order  for  the  sale  of  any  property  being  AppUcationof 
made  as  aforesaid,  the  infant  to  whom  the  same  shall  belong  sale. 

shall  be  considered,  so  far  as  relates  to  such  property,  a  ward 
of  the  Court,  and  the  Court  may  make  such  order  for  the  in- 
vestment, disposal  and  application  of  the  proceeds  of  such 
property,  and  of  the  increase  and  interest  arising  therefrom, 
as  shall  secure  the  same  for  the  infant's  benefit.  C.  S.  1903, 
c  112,  8. 191. 
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rr?itt6.         "•     No  sale  made  as  aforesaid  shall  give  to  such  infant 
~     572  any  other  or  greater  interest  or  estate  in  the  proceeds  of  such 

in  proceeds  of  sale,  than  he  had  in  the  estate  so  sold.     C.  S.  1903,  c  112,  a 
192. 


veyance. 


673 

Effect  of  oon-  IJJ.  EvOTv  convevance  made  under  the  above  provisions 
duly  acknowledged  or  proved  and  registered,  shall  be  evidence 
that  all  the  prooeedings  on  which  the  same  is  founded  were 
righUy  had.    C.  S.  1903,  c.  112,  s.  193. 

574 

^^aMSn.^  IS.  The  recognizance  to  be  taken  on  the  appointment  of 
any  guardian  shall  be  filed  with  the  proper  officer,  and  be  sub- 
ject to  such  orders  touching  the  recovery  of  the  amount  or  any 
part  thereof,  in  case  of  any  breach  of  the  same,  as  the  Court 
or  a  Judge  shall  think  fit.     C.  S.  1903,  c.  112,  s.  194. 

575 

Sfll^w^with  '^-  ^  cases  where  it  is  made  to  appear  on  affidavit  tliat 
does'^ot^^  the  whole  property  of  an  infant  does  not  exceed  four  thousand 
exceed  $4,000.  JqUj^,^^  g^Qj  the  nature,  description  and  value  of  the  property, 
real  and  personal,  shall  be  specifically  set  forth  in  the  petition, 
together  with  the  names  of  the  infant's  relatives,  a  guardian 
may  be  appointed  on  the  presentation  of  the  petition  with  an 
affidavit  of  its  truth,  without  reference,  if  the  Court  or  Judge 
shall  think  fit  so  to  do.     C.  S.  1903,  c.  112,  s.  195. 

III. — Sales  of  Lunatics'  E dates,  Etc, 

576 

Sale  or  mort-        1 5.     Where  any  person  by  a  commission  in  the  nature  of  a 

ga^oflnna-  ... 

tics  efit'tte.  -^^lit  dc  lunatico  inquirendo,  or  by  proceedings  under  Order 
LIV.,  is  found  lunatic  or  of  unsound  mind  and  incapable  of 
managing  his  affairs,  the  Court  or  a  Judge  may  on  petition 
of  the  committee  of  the  estate  of  such  person  or  of  any 
of  his  creditors,  order  and  direct  the  freehold  and  leasehold 
estate  of  such  person  to  be  sold  or  incumbered  by  way 
of  mortgage  or  otherwise  as  sliall  be  deemed  most  ex- 
pedient for  raising  money  to  pay  debts  or  for  performing  the 
contracts  of  such  person,  with  the  costs  and  chargas  of  the 
same,  and  of  any  sale,  mortgage  or  incumbrance,  and  further 
direct  such  committee  to  execute  in  the  name  of  such  person 
conveyances  of  the  said  estate,  and  do  whatever  may  be  neces- 
sary to  effect  the  siime.     C.  S.  1903,  c.  112,  s.  231,  am, 

577  .  ' 

ferTife*!'etc!rof      '*•     Where  such  person  may  be  seized  of  freehold  lands  for 
lunatic.  j^-g  jQ^tural  life  or  of  some  other  estate,  with  power  of  leasing 
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for  life  or  foe  years,  snch  power  may  be  executed  by  the  said    „?*»-«. 
committee  under  the  direction  of  the  C!ourt  or  a  Judge.     C.  S. 
1903,  c  112,  a  232. 

IT.     Where  such  person  may  be  seized  of  any  freehold  i^a»«o'.o«tAte 

.      M  T       ,  .  .      ,  111  -I  ^'  lunatic. 

estate  m  fee,  or  any  absolute  interest  in  leaseliold  estates,  and 
it  may  be  for  his  benefit  that  leases  or  under-leases  should  be 
made  of  such  estates  for  terms  of  yeai-s,  and  especially  to  en- 
courage the  erection  of  or  the  repairs  of  buildin^^s  thcieon,  or 
otherwise  improving  the  same,  the  Court  or  a  Judge  may  order 
such  committee  to  make  leases  of  any  part  or  the  whole  of 
such  estate,  according  to  the  interest  of  the  lunatic  therein, 
subject  to  such  rents,  covenants  and  conditions  as  such  Court 
or  Judge  may  direct.     C.  S.  1903,  c.  112,  s.  233. 

1 8.     No  absolute  sale  of  the  real  estate,  or  any  part  there-  Advertise- 
of,  of  any  such  person  shall  be  made,  without  at  least  two  lunaUc's 
months'  notice  of  the  time  and  place  of  such  sale,  by  adver- 
tisement in  one  or  more  of  tlie  newspapers  published  in  the 
county  wherein  the  land  is  situate,  or  if  there  be  no  newspaper 
published  in  such  county,  ihen  in  the  Royal  Gazette,    The 
surplus,  if  any,  after  answering  the  purpose  of  such  sale,  shall  ^^i^JSf ^^**"  ^' 
be  applied  by  the  cdmmittee,  imder  the  direction  of  the  Court 
or  Judge,  for  the  support  of  such  lunatic  and  his  family.     C. 
S.  1903,  c.  112,  s.  234. 

IS.    Any  such  person,  or  the  committee  of  his  estate  in  his  order  to 

1  -..^^  T,  ..  -  lunatic  or 

name,  by  order  oi  the  Court  or  a  Judofe,  on  the  petition  of  committee  to 

1  r.   .    n      •  1    .         Ill  .       -I  convey  land  or 

any  party  beneficially  interested  m  the  lands  seized  or  pos-  ^  a8«i«m  or 
sessed  by  such  person,  or  any  interest  therein,  or  any  money  mortgage. 
secured  therein,  and  on  hearing  the  parties  concerned,  may 
convey  any  such  lands,  or  assign  or  discharge  any  such  mort- 
gage or  lien,  as  by  such  order  may  be  directed.     C.  S.  1903,  c. 
112,  8.  235. 

531 

JM>.     Every  such  person  being  a  trustee,  mortgagee,  or  order  to 
judgment  creditor,  or  his  committee,  may  be  compelled  under  trustee,  etc., 
like  order  to  make  such  conveyances  and  discharges  as  trus-  mortsrage,  etc. 
tees,  mortgagees,  or  ju<lgment  creditors  of  sound  mind  may  be 
compelled  to  make.     C.  S.  1903,  c.  112,  s.  236. 

582 

181.     Every  act  done  by  any  committee  under  the  author-  Lunatic 

•^  •'V  bound  by  act 

ity  of  the  Court  or  a  Judge  in  this  Order  or  other  Rules,  shall  ot  conuuittee. 
be  valid  and  binding  against  any  such  person  so  found  lunatic 
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rr.iw-W.    or  of  unsound  mind  and  incapable  of  managing  his  affairs, 
and  all  persons  claiming  under  him.    C.  S.  1903,  c.  112,  s.  237. 

583 

ofestete <^^       258.     The  Court  or  a  Judge,  on  the  application  by  petitiou 
coUecUng^in    of  any  pei^son  interested  in  the  affairs  of  any  insane  person, 
wh^e  estate    and  on  proof  by  affidavit  of  the  interest,  and  of  the  insanity 
exceed^$2.ooo.  of  the  person  for  whom  he  applies,  may,  in  any  case  where  the 
estate,  real  or  pei-sonaJ,  or  both,  does  not   exceed  the  sum  of 
two  thousand  dollars,  make  an  order  requiring  the  sale  of  such 
estate,  or  the  collection  of  any  moneys  due  such  insane  person, 
in  the  name  of  the  applicant  or  otherwise,  and  that  the  pro- 
ceeds shall  be  paid  and  applied  in  such  manner   and    on  such 
conditions  as  in  the  said  order  may  be  prescribed.     C.  S.  1903, 
c  112,8.238. 

584 

NoUceof  *4S.     On  any   application  made  to  the  Court  or  a  Judge 

sale,  etc..  to  be  under  rulcs  15  to  20,  or  either  of  them,  or  under  rule  22,  the 
Knatic,  next    applicant  shall  disclose  to  the  Court  or  a  Jud^je  the  names  and 

of  kin,  etc.  f  ^  i.         .  ,  /.    i       i  •  •  -,      r  ^  - 

places  of  residence  of  the  lunatic  or  insane  pei-son,  and  or  his 
next  of  kin,  and  the  names  and  places  of  residence  of  the 
committee  of  his  estate  and  person  (if  any)  as  far  as  he  can 
ascertain  the  same,  and  it  shall  be  competent  for  the  Court  or 
a  Judge  to  make  such  order  as  may  seem  expedient  as  to  no- 
tice of  such  application  and  service  thereof  upon  the  hmatic 
or  insane  person,  his  next  of  kin  and  c Jiiunittee.  C.  S.  1903, 
c  112,  8.  239. 


IV. — Fm^eclosure  Saiea  and   Mortgage  Actions, 


585 


Decree  for  584.     In  an  action  for  the  foreclosure  and  sale  of  mortiracred 

mort'firafire  sale.  ,  »  o   o 

premises,  the  Court  or  a  Judge  shall  have  power  to  decree  or 
order  a  sale  of  the  same,  or  such  part  thereof  as  may  be  suffi- 
cient to  discharge  the  amount  due  on  the  mortgage,  with  the 
costs  of  the  action.  Upon  the  Court  or  a  Judge  assessing  the 
amount  due  on  such  mortgage  a  judgment  or  order  shall  be 
made  directing  a  sale  of  the  mortgaged  premises  ordered  to  be 
sold,  describing  such  premises,  and  stating  the  amount  found 
due ;  the  Referee  to  whom  such  sale  shall  be  referred,  shall 
Advertise-  advertise  the  same  at  public  auction  in  one  or  more  of  the 
public  newspapers  of  the  county  where  the  premises  are  situ- 
ate, or  if  no  newspapers  be  published  in  such  county,  in  the 
Royal  Oazette,  for  not  leas  than  two  months  prior  to  the  day 
of  sale,  and  by  printed  handbills,  one  of  which  shall  be  pobted^ 
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O.  hh 

rr.  tit,  9€, 


up  at  the  Court  House,  one  at  the  Registry  Office,  and  one  in 
some  public  place  in  the  city,  town  or  parish  where  the  lands 
are  situate,  specifying  in  such  advertisement  the  time  and 
some  public  place  for  the  sale,  and  then  and  there  may  sell  or 
cause  the  same  to  be  sold  to  the  highest  bidder.  If  the  Re- 
feree shall  find  it  necessary,  for  want  of  purchasers  or  other 
good  cause,  to  postpone  such  sale,  the  postponement  shall  be 
at  least  for  two  weeks,  and  shall  be  noticed  during  that  time 
at  the  foot  of  the  former  advertisement  or  otherwise  as  the 
said  Referee  may  think  proper,  and  so  on  in  case  of  any  sub- 
sequent postponement.  Nothing  herein  shall  prevent  an  order 
of  reference,  where  the  defendant  shall  apply  for  it,  or  in  case 
of  long  or  complicated  accounts  respecting  any  mortgage  ;  and 
in  case  of  such  reference,  when  the  Referee  shall  have  ascer- 
tained the  amount  due  and  made  his  report  of  the  same,  the 
Court  or  Judge  shall  on  confirmation  of  such  report,  or  on 
giving  judgment  on  any  exceptions  filed  thereto,  or  at  such 
other  time  as  the  Court  or  Judge  shall  see  fit,  make  an  order 
for  the  sale  of  the  premises  in  the  manner  hereinbefore  di- 
rected.    C.  S.  1903,  c.  112,  s.  200,  am. 

585.  Immediately  upon  such  sale  the  said  Referee  shall  Conveyauce. 
execute  in  his  own  name  as  such  Referee  and  deliver  to  the 
purchaser  a  conveyance  of  the  land  so  sold,  which  conveyance 
shall  briefly  refer  to  the  said  judgment  or  order,  the  advertising 
and  the  sale,  and  then  proceed  to  convey  the  same  to  the  said 
pnrchaiser,  which  conveyance  shall  vest  in  the  purchaser  the 
same  estate  as  would  have  vested  in  the  mortgagee  if  the  equity 
of  redemption  had  been  foreclosed,  and  such  deed  shall  be  a  bar 
against  all  paities  to  the  suit  in  which  such  decree  was  made, 
and  all  claiming  under  them  ;  and  every  such  conveyance  dulv  Effect  of 

1  111  1         1  •   ,         I'll  •   i  t^        *"..  conveyance. 

acknowledged  or  proved  and  registered  in  the  registry  otfioe  ol 
the  county  where  the  lands  lie  shall  be  evidence  of  the  execu- 
tion thereof,  and  that  all  the  proceedings  on  which  such  con- 
veyance was  founded  were  rightly  had.  C.  S.  1903,  c.  112, 
H.  201. 

26.     The  proceeds  of  every  sale  made  under  the  judgment  Appii^uon  of 
or  order  aforesaid  shall  be  applied  to  the  discharge  of  the  J^ 
debt  and  costs,  and  if  there  be  a  surplus  it  shall  be  brought 
into  Court  fcr  the  use  of  the  person  entitled  thereto,  subject 
to  the  order  of  the  Couii  or  a  Judge  to  be  made  on  petition  or 
motion  and  affidavit  with  the  production  of  the  mortgage  or 


Digitized  by 


Google 


168  Foreclosure  Sales  and  Mortgage  Actions. 

„.%T— i».  other  securities,  and  notice  to  other  parties  interested  or 
otherwise  as  may  be  ordered.  Provided,  if  all  the  parties  in- 
terested in  the  suit  or  in  the  surplus  shall  a^ree  in  writing  to 
the  payment  of  the  surplus  to  the  person  entitled  thereto,  the 
Referee  may  make  such  payment  over  to  such  persons,  and 
their  receipt  shall  be  a  sufficient  discharge  to  the  Referee 
therefor.  The  receipt  with  the  agreement  shall  be  forthwith 
filed  with  the  proper  officer.     C.  S.  1903,  c.  112,  s.  202. 

588 

m<I?tSU2d^^®  J81.  If  it  shall  appear  to  the  Court  or  a  Judge  tliat  a  sale  of 
premisee.  ^j^^  whole  mortgaged  premises  will  be  most  beneficial  to  tlie 
parties  the  judgment  or  order  shall  be  entered  accordingly,  or 
the  Court  or  Judge  if  a  reference  be  ordered  may  direct  the  same 
to  be  ascertained  by  the  Referee.  The  proceeds  of  such  sale  shaH 
be  applied  as  well  to  the  payment  of  the  amount  due  with 
the  costs,  as  towards  the  residue  not  due  at  the  time  of  sale; 
and  if  such  residue  do  not  bear  interest,  the  Court  or  a  Judge 
may  direct  the  same  to  be  paid,  with  a  deduction  of  the  legal 
interest  for  the  time  during  which  such  residue  shall  not  be 
due.     C.  S.  1903,  c.  112,  s.  203. 

589 

Decree  for  sale      Jjg.     When  any  suit  shall  be  broucrht  for  foreclosure  and 

or  rorecloenre  ^  ^  ^ 

*<>  ^"d  ^^^^  sale  of  mortgaged  premises,  or  the  foreclasure  alone  of  any 
et/"^}?**  iiiortgage,  the  defendant  may  pa}^  to  the  plaintiff  at  any  time 
before  sale  or  foreclosure  absolute  the  principal  and.  interest 
due  with  costs,  and  tliereby  terminate  the  suit;  but  if  a  judg- 
ment or  order  of  sale  or  foreclosure  shall  have  passed,  and 
any  further  amount  may  thereafter  be  due  thereon,  the  same 
shall  stand  as  a  security  for  such  further  sum,  and  upon  any 
subsequent  default  of  payment,  the  same  may  l)e  enforced  by 
tlie  further  order  of  the  Court  or  a  Judge  for  foreclosure,  or  the 
sale  of  the  mortgaged  premises,  as  the  case  may  In?,  or  of  such  • 
part  thereof  from  time  to  time  as  shall  be  necessary,  until  the 
amoimt  secured  by  the  mortgage  and  the  costs  of  the  proceed- 
ings therein  shall  have  been  fully  satisfied.  C.  S.  1903,  c.  112, 
8.204. 

590 

Memorial  of        5{J>.     A  memorial  in  the  Form  No.  19  in  Appendix  F.,  of 

foreclosure  .  ,   .      ,  ^*^ 

jud«rment.  every  absolute  and  unconditional  judgiuent  or  order  of  fore- 
closure may  be  registered  in  the  office  of  the  registrar  of  deeds 
of  the  county  where  the  lands  mentioned  in  such  judgment  or 
order  are  situated,  and  such  memorial  or  copy  thereof  certified 
by  the  registrar  shall  be  evidence  of  such  judgment  or  order 
in  all  Courts  in  the  Province.     C.  S.  1903,  c.  112,  s.  205. 
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30.  When  subsequent  incumbrances  affect  any  mortgaged     rr?*at^»i. 
premises  which  may  be  sold  under  judgment  or  oi-der,  the  resi-         m 
due  of  the  proceeds  remaining  after,  the  discharge  of  the  first  reswueof 
mortgage,  shall  be  subject,  under  the  order  of  the  Court  or  a  mortgaire  eaie 

^  ^  '  w       '  to  payment  of 

Judge,  to  such   subsequent  incumbrances  according  to  their  subaequent 

.      .  ,       ,  ,  ,  .  mortgages. 

priority,  whether  the  same  may  be  due  or  otherwise,  and  to 
the  like  deduction  of  interest,  as  in  Rule  27.  C.  S.  1903, 
c.  112, 8.  206. 

31.  When  any  foreclosure  shall  be  ordered,  the  order  for  ForecioKure. 
the  same  shall  allow  such  time  for  the  payment  of  the  money 

due,  with  interest  and  costs,  as  the  Court  or  a  Judge  may 
direct,  not  to  be  less  in  any  case  than  two  months;  the  amount 
of  principal  and  interest  up  to  the  time  of  payment  to  be  as- 
certained as  in  the  case  pf  a  foreclosure  and  sale,  and  on  non- 
payment of  the  amount  so  found  due,  with  the  costs,  and  proof 
thereof  by  affidavit,  the  Court  or  Judge  on  motion  or  petition 
may  order  the  judgment  or  order  of  foreclosure  to  be  made 
absolute ;  provided  that  on  good  cause  shown  by  affidavit  and  |:niargoment 
previous  notice  to  the  plaintiff,  a  further  extension  of  the  time  redemption. 
for  piyment  of  the  money  due  may  be  ordered,  in  which  case 
such  extension  shell  be  allowed  on  such  terms  as  may  be  pre- 
scribed, and  so  on  as  often  as  may  be  deemed  necessary.  C.  S. 
1903,  c  112,  s.  207. 

'&%,     When  the  principal  and  interest  of  any  mortgage,  to-  Entr>  of  «iti8- 
gether  with  the  costs,  if  any,  shall  be  paid  by  the  mortgagor  morts[age,etc., 
or  any  pei-son  claiming  under  him,  whether  the  same  shall  be  Court, 
in  action  or^otherwise,  the  Court  or  a  Judge  may  on  satisfac- 
tory proof  by  affidavit  of  such  {myment,  and  on  hearing  the 
opposite*  party,  order  the  mortgagee  or  other  person  receiving 
the  money  to  outer  satisfaction  in  the  registry  office  where 
registered,  or  subsciibe  and  acknowledge  a  certificate  in  dis- 
charge  thereof,  such  entry  or  certificate  having  been  first 
demanded  at  the  cost  of  the  applicant  and  refused,  and  may 
also  award  casts  to  such  applicant,  or  prescribe  such  other 
terms  as  the  Court  or  Judge  may  think  just.      If  the  party 
disobey  such  order,  the  Cotirt  or  Judge  on  proof  thereof  by  Disobedience 
affidavit,  shall  direct  the  registrar  of  deeds  of  the  county  where  °^*'"^®^' 
the  mortgage  is  registered,  at  the  cjst  of  the  party  applying, 
to  enter  .satisfaction  in  the  same  manner  as  if  done  by  the 
party  himself,  and  register  the  order  directing  such  entry. 
C.  S^  1903,  c.  112,  s.  208. 
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iT?si!!«T.         ^^-     ^^  ^^^y   action    brought    for   the   foreclosure  of    a 

5M  mortgage  where  the  amount  due  tliereon  at  the  commence- 

cio8ui4"actioii  ment  of   the  action  does  not  exceed   three  hundred  dollars, 

dne^at^n^"^  where  jud;;ment  has   been   given  by  default  for  want  of  an 

SstfonS^not  appearance,  the  costs  to  be  taxed  and  allowed  to  the  solicitor, 

exc66d.  S900 

and  the  fees  payable  to  the  Referee,  shall  be  one  half  the 
amount  of  the  costs  taxable  for  similar  services  where  the 
amount  due  on  the  mortgage  at  the  commencement  of  the 
action  exceeds  three  hundred  dollars.  But  where  in  any  such 
case  the  defendant  appears  and  defends  the  action,  and  the 
plaintiff  succeeds  at  tlie  hearing,  he  shall  be  entitled  to  recover 
full  costs  for  all  proceedings  subsequent  to  appearance,  unless 
the  defendant  shall  obtain  an  order  directing  that  the  plaintiff 
shall  only  be  entitled  to  receive  half  the  amount  of  costs  tax- 
able in  cases  where  the  amount  dne  at  the  cjmmencement  of 
the  action  exceeds  three  hundred  dollars  as  aforesaid.  C.  S. 
1903,  c.  112,  s.  209. 

V. — Partition  Actions  avd  Sales. 

695 

parStion*  ^        ^^*     ^^^  partition  of  lands,  tenements  and  hereditaments 
action.  j^^jj  j^^  co-parcenary,  joint  tenancy  or  tenancy  in  common 

shall  be  eft'ected  by  the  Court  or  a  Judge  in  an  action  brought 
for   that   purpose,   and  the   Court   or   a   Judge   shall    have 
power  in  such  action  without  holding  the  pleadings  or  directing 
an  issue,  to  decide  all  questions  that  may  arise  in  the  plead- 
ings with  respect  to  the  legal  title  to  the  lands  sought  to  be 
partitioned  or  any  part  or  parts  thereof.     C.  S.  1903,  c.  112, 
8.  210. 
am 
parSSoi? bind-      ^^-    When  an  infant  shall  be  a  party  to  any  action  £or  parti- 
mg  on  infant,  ^ion,  it  shall  not  be  necessary  to  give  such  infant  a  day  to 
show  cause  after  he  shall  have  attained  the  age  of  twenty -one 
years.     C.  S.  1903,  c.  112,  s.  211. 

507 

maSe^by"^^      36.     No  commission  shall  be  issued  in  actions  for  partition, 
Referee.  ]^^|.   partition  shall  be   made   under  the  judgment  or  order 

directing  the  same,  and  the  directions  formerly  contained  in 
the  commission,  shall  be  inserted  in  such  judgment  or  order. 
The  partition  shall  be  made  by  a  Referee  to  be  nominated  and 
selected  as  hereinbefore  provided.     C.  S.  1903,  c.  112,  s.  212. 

,508 

Referee^tto      •^^-     ^^  ^^^^  ^^  partition  shall  be  made  by  a  Referee  in 
make  sale.  etc.  ^^^y  a^^iQ^  for  partition  if  any  party  to  the  action  objects  there- 
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to,  nntn  after  his  report  recommending  such  sale  or  partition,  C3^g^ 
as  the  case  may  be,  shall  have  been  confirmed  by  the  Court  or  a 
Judge,  or  a  sale  shall  have  been  ordered  in  accordance  with 
the  provisions  of  the  next  following  Rule.     C.  S.  1903,  c.  112 
8.  213. 

38.  Whenever  in  any   action  ior  partition,  a  partition  jndcmentfop 
shall  be  ordered,  and  the  Court  or  a  Judge  shall  be  satisfied 

that  it  is  difficult  to  make  a  beneficial  partition  of  the  lands 
in  question,  the  Court  or  Judge  may  order  a  sale  of  the  lands 
to  be  made  by  a  Referee,  and  when  a  sale  is  so  ordered,  the 
Court  or  a  Judge  shall  specify  whether  the  said  lands  shall  be 
sold  in  one  lot  or  in  separate  parcels,  and  if  a  sale  in  parcels 
be  directed,  the  order  to  be  made  by  the  Court  or  a  Judge 
shall  specify  and  describe  the  same.  The  Referee  nominated 
shall  proceed  to  partition  or  sell  the  said  lands  as  directed  by 
the  judgment  or  order  in  accordance  with  the  provisions  in 
that  behalf  contained  in  the  next  following  Rule.  C.  S.  1903, 
c.  112,  s.  214.       See  31  &  32  Vict.  c.  40,  ss.  3,  4  and  5,  (Imp.)., 

39,  When  the  Court  or  Judge  shall  order  a  sale  under  the  sale, 
last  preceding  Rule,  the  Referee  may  sell  the  same  or  any 
part  thereof  as  directed  by  the  judgment  or  order  at  public 
auction  to  the  highest  biddef ,  giving  not  less  than  two  months' 
previous  notice  in  a  newspaper  of  the  county  where  the  land 
lies,  or  if  none  be  published  there,  then  in  the  Royal  Gazette, 
and  convey  the  same  to  the  purchaser,  and  he  shall  forthwith 
make  a  report  of  his  doings  under  his  hand.     In  cases  where 

he  shall  have  paiiitioned  one  portion  of  the  estate  and  sold 
the  remainder,  he  shall  in  his  report  specify  what  is  in  his  Report  of 
opinion  the  value  of  the  several  portions  partitioned,  so  that  tionBparU- 
the  Court  or  Judge  on  confirming  the  return  may  be  able  to  part  of  land 
order  such  a  di.stribution  of  the  funds  derived  from  such  sale 
as  will  make  the  shares  of  all  parties  e(iual,  according  to  their 
several  interests  in  the  estate  to  be  partitioned.     C.  S.  1903, 
e.  112,  s.  215. 

41.     Any  conveyance  to  be  made  by  a  Referee  under  the  Effect  of  con- 

veyance. 

provisions  of  Rules  38  and  39  of  this  Order,  shall  vest  in  the 
grantee  mentioned  therein  all  the  right,  title  and  interest  of 
all  parties  to  the  action,  of,  in  and  to  the  lands  therein  men- 
tioned, and  the  same  shall  be  valid  notwithstanding  any 
defects  in  his  report,  and  when  such  conveyance  is  acknowl- 
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o.  lii,       edged  or  proved  and  ret^istered,  the  same,  or  a  certified  copy 
'    '     ^  thereof,  when  admissible  in  evidence,  shall  be  evidence  that 

all  the  proceedings  on  which  such  conveyance  is. founded  were 

rightly  had.     C.  S.  1903,  c.  112,  s.  216. 


602 
Effect  of 
decree  in 
severalty. 


Memorial  of 
decree. 


41.  The  judgment  or  order  of  the  Court  or  a  Judge 
whereby  any  portion  of  lands  held  in  co-parcenary ,^  joint 
tenancy,  or  tenancy  in  common,  shall  be  ordered  in  severalty, 
shall  transfer  to  such  co-parcener,  joint  tenant  or  tenant  in 
common,  all  the  right,  title  and  interest  of  the  other  parties 
interested  therein,  as  well  infants  and  married  women,  as 
others,  being  parties  to  such  proceedings ;  a  memorial  of  such 
judgment  or  order  shall  be  made  and  registered  in  the  registry 
office  of  the  county  where  the  lands  or  any  part  thereof  are 
situate,  and  the  same  or  a  certified  copy  thereof,  when  admis- 
sible in  evidence,  shall  be  evidence  that  all  proceedings  in 
which  such  judgment  or  order  was  made,  were  rightly  had. 
C.  S.  1903,  c.  112,8.217. 


Costs.  42.     The  costs  of  all  parties  to  any  action  brought  for  the 

partition  of  lands,  to  be  ascertained  by  and  taxed  by  the  pro- 
per officer,  shall  be  shared  and  borne  by  the  several  parties  to 
such  action  rateably  and  in  proportion  to  the  value  of  their 
respective  interests  in  the  lands  and  premises  partitioned,  un- 
less the  Court  or  Judge  otlierwnse  orders ;  the  said  costs  shall 
be  and  remain  a  lien  upon  the  respective  shares  of  the  seveiul 
parties  in  the  lands  partitioned,  or  in  the  proceeds  of  the  sale 
thereof,  for  the  aiiiouiits  to  be  paid  by  them  respectively  until 
paid ;  provided  always,  that  if  the  Court  or  Judge  is  of  opinion 
that  a  plaintiff  has  needlessly  commenced  an  action  for  parti- 
tion of  any  lands  or  other  property,  or  that  any  party  inte- 
rested in  a  partition  action,  whether  a  plaintiff  or  a  defendant, 
has  without  what  the  Court  or  a  Judge  may  deem  sufficient 
reason,  refused  either  l)efore  or  alter  the  commencement 
of  such  action  to  agree  to  a  public  sale  on  two  months' 
notice,  or  an  amicable  ])ai'tition  of  such  land  or  other  proper- 
ty without  sale  or  partition  by  the  Court  or  a  Judge,  the 
Court  or  Judge  may  in  its  or  his  discretion  compel  such 
plaintiff  or  party  to  pay  the  costs  of  action,  or  deprive  such 
plaintiff  or  luuty  of  his  costs  in  any  portion  thereof.  C.  S. 
1903,  c.  112,  s.  218. 
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VI. —  Veb*ting  of  Titles  and  Execution  of  Conveyances,  ••  JJ» 

etc.y  by  Order  of  Court, 

43. — (1)  When  any  judgment  or  order  shall   have  been  person  seized, 
made  directing  the  sale  of  any  land  for  any  purpose  whatso-  lecr^tobe 
ever  or  any  judgment  or  order   directing  the   conveyance  of  veyed,  etc.i  to 
any  lands  or  premises,  or  any  judgment^or  order  setting  aside  be  seized  in 
any  deed  or  conveyance  of  any  lands  or  premises   shall  have 
been  made,  every  person  seized  or  possessed  of  such  lands  or 
premises   or  entitled  to  a  contingent   right   therein,   being  a 
party  to  the  action  or  proceeding  in  which  such  judgment  or 
order  shall  have  been   made   and   bound  thereby,  or  being 
otherwise  bound  by  such  judgment  or  order,  shall  be  deemed 
to  be  so  seized  or  possessed  or  entitled,  as  the  case  may  be. 
upon  a  trust;  and  in  every  such  case  it  shall  be  lawful  for  the 
Court  or  a  Judge  if  it  or  he  shall  think  it  expedient  for 
the  purpose  of  carrying   such  sale,  judgment  or   order  into 
effect,  to  make  an  order  vesting  such  land  or  premises,  or  any  vesting  order, 
part  thereof,  for  such  estate  as  the  Court  or  Judge  shall  think 
fit,  either  in  any  purchaser  or  in   such   other   person  as   the 
Court  or  Judge  shall  direct,  and  every  such  order  shall  have 
the  same  effect  as  if  such  person  so  seized  or  possessed  or  en-  E^ect  of 

*^  *^  order. 

titled  hlid  been  free  from  all  disability,  and  had  duly  executed 
all  proper  conveyances  and  assignments  of  such  land  or  pre- 
mises for  such  estate. 

(2).     In  ever^^  case    in   which   the   Court  or  a  Judge   has  VesUn^  order 
authority  to    order    the    execution  of   a   deed,   conveyance  personal 
transfer  or  assignment  of  any  property,  real  or  personal,  tht  [R,  s.  b.  i897, 
Court  or  Judge  may  by  order  vest  such  real  or  personal  estate 
in  such  person  or  persons,  and  in  such  manner,  and  for  such 
estates,  as  would  be  done  by  any  such  deed,  assignment  or    . 
transfer,  if  executed ;  and  thereupon  the  oitler  shall  have  the 
same  effect  as  if   the  legal  or  other  estate  or  interest  in  the 
property  had   been   actually  conveyed  by  deed  or  otherwise, 
for  the  same  estate  or  interest,  to  the  person  in  whom  the 
same  is  so  ordered   to  be  vested,  or  in   tlie  case  of  a  chose  m 
action,  as  if  such  chose  in  action  had  been  actually  assigned 
to  such  last-mentioned  person. 

(3).     A  copy  of  any  judgment  or  order  in  this  Rule  mention-  Registration 
ed,  certified  by  the  proper  officer,  under  his  hand  and  the  sea   onfen  "'^ 
of  the  Court,  may,  where  any  lands  are  affected  thereby,  be 
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registered  in  the  office  of  the  registrar  of  deeds  of  the  county 
where  the  lands  or  premises  mentioned  in  such  judgment  or 
order  are  situate ;  such  copy  of  such  judgment  or  order  or  a 
copy  thereof,  certified  by  the  registrar,  shall  be  evidence  of 
such  judgment  or  order  in  all  Courts  in  the  Province.  C  S. 
1903,  c.  112,  8.  148. 

44.  Whpre  any  person  neglects  or  refuses  to  comply  with 
a  judgment  or  oi-der  directing  him  to  execute  aliy  conveyance, 
contract,  or  other  document,  or  to  indorse  any  negotiable  instru- 
ment, the  Court  or  a  Judge  may,  on  such  terms  and  conditions 
(if  any)  as  may  be  just,  order  that  such  conveyance,  contract,  or 
other  document  sliall  be  executed,  or  that  such  negotiable  in- 
strument shall  be  indorsed  by  such  person  as  the  Court  or  Judge 
may  nominate  for  that  purpose ;  and  in  such  case  the  con- 
veyance, contract,  document,  or  instrument  so  executed  or 
indorsed,  shall  operate  and  be  for  all  purposes  available  as  if 
it  had  been  executed  or  indorsed  by  the  person  originally 
directed  to  execute  or  indorse  it.     J.  A.  1884,  s.  14,  (Ej. 

ORDER   LII. 
admeasurement  of  dower. 


606 
Petition  for 
admeaaure- 


1.  Any  widow  may  apply  to  the  Court  or  a  Judge  by 
mentof dower,  petition  for  the  admeasurement  of  her  dower,  specifying  in 
such  petition  the  lands  in  which  she  claims  dower.  C.  S.  1903, 
c.  112,  8.  247. 


607 
Service  ot 
petition. 


606 
How  service 
to  be  effected. 


5J.  A  copy  of  such  petition,  with  notice  of  the  time  when 
it  will  be  presented,  shall  be  served  at  least  twenty  days 
previous  to  its  presentation,  upon  the  heirs  of  her  husband,  or 
if  they  are  not  the  owners  of  the  land  subject  to  dower,  then 
upon  the  owners  of  such  lands  claiming  a  legal  or  equitable 
freehold  estate  therein,  or  their  guardian  when  any  such  heirs 
or  owners  are  infants.     C.  S.  1903,  c.  112,  s.  248. 

3.  Such  notice  may  l)e  served  personally  on  any  party  of 
full  age,  or  upon  the  guardian  of  infants,  or  by  leaving  the 
same  with  any  party  of  proper  age  at  the  lavst  residence  of 
such  party  or  guardian  in  case  of  his  temporary  absence ;  and 
if  any  such  heir  or  owner  be  resident  out  of  the  Province,  the 
service  of  such  notice  may  he  upon  the  tenant  in  actual 
occupation  of  the  lands,  or  if  there  be  no  tenant,  then  by 
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publishing  the  same  for  three  weeks  in  the  Royal  Oazettey  or      ^  Y^ 
in  any  newspaper  published  in  the  county  in  which  the  lands 
are  situate.     C.  S.  1903,  c.  112,  s.  249. 

flOO 

4.  When  such  heirs  or  owners  are  infants,  and  have  no  Appointment 

^      /->,  !•        •  !•    1  •  1  •       of  jruardian 

guardian,  the  Court,  on  application  of  the  widow,  shall  appoint  for  infanta. 

some  discreet  and  substantial  freeholder  as  guardian  of  such 

infants,  for  the  sole  purpose  of  appearing  for  and  protecting 

the  interests  of  such  infants  in  the  proceedings.     C.  S  1903, 

c  112,  s.  250. 

5.  Notice  of  the  application  for  the  admeasurement  of  service  on 
dower,  and  all  notices  in  the  subsequent  proceedings,  shall  be 
served  on  such  guardian,  whether  the  infant  reside    within 

the  Province  or  not.     C.  S.  1903,  c.  112,  s.  251. 

611 

6.  After  the  expiration  of  forty  days  from  the  death  of  Jf*}^**^Jg^  ^ 
the  husband,  his  heirs,  or  any  of  them,  or  the  owners  of  any  ^jf^i^ower 
land  subject  to  dower  claiming  a  legal  or  equitable  freehold 

estate  therein,  or  the  legal  guardians  of  any  such  heirs  or 
owners,  may  by  notice  in  writing  require  the  widow  of  such 
hu8l)and  to  make  demand  of  lier  dower  within  ninety  days 
after  the  service  of  such  notice,  in  the  lands  of  her  deceased 
husband,  or  of  such  parts  thereof  as  shall  be  specified  in  such 
notice.     C.  S.  1903,  c.  112,  s.  252. 

612 

T.     If  such  widow  shall  not  make  her  demand  of  dower  When  heire 
"Within  the  time  specified  in  such  notice,  by  commencing  an  petition  for 
action,  or  by  an  application  for  admeasurement  as  herein  pre-  mentofdower. 
scribed,  or  if  such  widow  shall  not  make  such  demand  by 
petition  within  one  year  after  her  husbands  death,  the  heirs 
of  the  husband  of  such  widow,  or  any  of  them,  or  the  owner 
of  any  land  subject  to  dower,  claiming  a  legal  or  equitable 
freehold  interest  therein,  or  the  guardian  of  any  such  heir  or 
owner,  may  apply  by  petition  to  the  Court  or  a  Judge  for  the 
admeasurement  of  the  said  widow  s  dower  in  the  lands  of  her 
husband,  or  of  such  part  thereof  as  shall  be  specified  in  the 
petition.     C.  S.  1903,  c.  112,  s.  253. 

613 

8.     A  copy  of  sucli  petition  with   notice  of  the  time  of  ^ni^  <*' 

,  ,     „  ,  petition,  etc., 

presenting  the  same,  shall  be  served  personally  on  said  widow  ^^  widow. 
At  least  twenty  days  previous  to  the  presentation.     If  the 
widow  does  not  reside  in  the  Pi'ovince,  and  the  petitioner  does 
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to  the  Court  or  a  Judge  that  reasonable  diligence  has  been 
used  to  ascertain  her  place  of  residence,  then  the  service  of 
such  copy  of  petition  and  notice  may  be  made  by  publishing 
the  same  for  two  months  in  the  Royal  Gazette,  or  in  such 
public  newspaper  or  newspapers  as  the  Court  or  Judge  may 
direct.     C.  S.  1903,  c.  112,  s.  254. 

9.  The  owners  of  separate  parts  of  any  one  tract  originally 
owned  by  the  husband,  may,  if  they  think  fit,  appear  to  the 
application  of  the  widow,  or  make  a  joint  application  by  pe- 
tition, so  as  to  have  only  one  admeasurement  of  dower  for 
the  whole  tract.     C.  S.  1003,  c.  112,  s.  255. 

10.  Upon  such  application  being  made,  either  by  the 
widow  or  any  heir  or  owner,  or  by  the  guardian  of  sucli  heir 
or  owner,  the  Court  or  a  Judge  may  upon  such  notice  order 
that  admeasurement  be  made  of  such  widow's  dower  of  all 
the  lands  of  her  husband,  or  of  such  part  thereof  as  shall 
be  specified  in  such  application,  and  if  on  the  hearing  of  such 
petition,  the  widow's  right  of  dower  should  be  disputed,  the 
Court  or  Judge  may  order  a  hearing  of  the  matter  by  evidence 
viva  voce,  or  may  direct  an  issue  to  try  such  right,  and  until 
the  decision  thereof  the  admeasurement  of  dower  shall  be 
suspended.  Where  publication  is  made  as  provided  by  Rule  8, 
the  Coui-t  or  Judge  shall  have  power  to  enquire  into  the  want 
of  knowledge  of  the  petitioner,  and  may  direct  any  further 
notice  to  be  given  as  may  seem  reasonable.  C.  S.  1903,  c.  112, 
s.  256. 

1 1 .  The  Court  or  Judge  phall  appoint  three  respect- 
able and  disinterested  freeholders  residing  in  the  county 
where  the  lands  in  which  dower  is  claimed  or  the  greater 
pai-t  thereof  are  situate,  to  be  commissionei-s  for  the  purpose 
of  making  such  admeasurement,  by  an  order,  without  any  com- 
mission, which  shall  specify  the  lands  of  whicli  dower  is  to  be 
admeasured,  aud  the  time  at  which  the  commissioners  are  re- 
quired to  report,  and  may  also  direct  the  commissioners  to  en- 
quire into  and  report  upon  the  arrears  of  dower  (if  any).  C. 
S.  1003,  c.  112,  s.  257. 

1 2.  The  commissioners  before  entering  upon  their  duties 
shall  be  sworn  faithfully,  honestly  and  impartially,  to  dis- 
charge their  duties  according  to  the  best  of  their  skill  and 
ability.     C.  S.  19Q3,  c.  112,  s.  258. 
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13.     If  the  persons  80  appointed  commissioners  Aall  die,    rv.'^i$. 

618 
|k>iDtment 


resign,  or  neglect  or  refuse  to  serve,  others  shall  be  appointed        eis 
in  their  place  by  the  Court  or  a  Judge.     C.  S.   1903,  c.   Hi,  of'new  com- 

^^^  miseioners. 

S.  259. 


619 

1 4.  The  commissioners  so  appointed  shall   execute  their  How  commis- 

**^  sioners  to  per- 

duties  as  follows : —  '<>"«  duties. 

1st  They  shall  admeasure  and  lay  off  as  speedfly  as  poss- 
ible a  portion  or  portions  equivalent  to  one-third  part  in  eacK 
of  the  lands  embraced  in  the  order  for  their  appointment  as 
the  dower  of  such  widow,  designating  such  part  or  parts  with 
posts,  stones,  marks  or  other  permanent  monuments. 

2nd.  In  making  such  admeasurement  they  shall  take  into 
account  any  permanent  improvements  made  upon  tl»e  lands, 
embraced  in  the  said  order  by  any  heir,  guardian  of  inkKMrs,. 
or  other  owners,  since  the  death  of  the  husband  of  sudi 
widow,  or  since  the  alienation  thereof  by  such  husband,  and 
if  practicable,  shall  award  such  improvements  within  that 
part  of  the  lands  not  allotted  to  such  widow,  and  if  not  prac- 
ticable so  to  award  the  same,  they  shall  make  a  deduction 
from  the  lands  allotted  to  such  widow  proportionate  to  the 
benefit  she  will  derive  from  such  part  of  the  said  improre- 
menta  as  shall  be  included  in  the  portion  assigned  to  k^. 

3rd.  They  shall  make  a  full  report  to  the  Court  or  Judge 
of  their  proceedings,  with  the  quantity,  courses,  distances  and 
metes  and  bounds  of  the  land  admeasured  and  allotted  by 
them  to  the  widow,  with  a  description  of  the  posts,  stcmes, 
boundaries,  marks  and  other  permanent  monuments  thereof, 
and  the  items  of  their  charges,  and  the  amount  of  arrears  (if 
any)  at  the  time  specified  in  the  order  for  their  appointment. 

4th.  If  both  parties  desire  it,  or  if  from  any  cause  the 
commissioners  find  it  difficult  to  make  such  admeasurement, 
they  may  make  a  special  report,  showing  the  value  of  the 
widow's  dower  in  the  said  premises. 

5tL  They  may  employ  a  surveyor  to  aid  them  in  such 
admeasurementa     C.  S.  1903,  a  112,  a  260. 

15.  The  Court  or  Judge  may,  on  the  application  of  such  Bniai^- 
commiasioners,  or  on  the  application  of  either  party,  enlarge  the  £?^i2Ln«**^ 

report. 

12 
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_rr,'ui^^^  time  for  making  their  report,  and  may  by  order  accept  such 
i>*«cbRi^e  of  report,  or  discharge  the  commissioners  neglecting  to  make  the 
negioctinfir  to  same,  and  appoint  others  in  their  place.  C.  S.  1903,  c  112,  a. 
"'^'^  261. 

621 

repw?^*^'*^  16.  The  Court  or  Judge  may,  on  good  cause  shown,  set 
aside,  alter  or  amend  the  said  report  and  confirm  the  same  as 
so  altered  or  amended,  or  may  appoint  new  commissioners  or 
make  such  further  order  as  may  be  consistent  with  justice ; 

of'reportf*'^"  or  if  no  sufficient  cause  is  shown  against  the  said  report,  the 
same  shall  be  confirmed.     C.  S.  1903,  c.  112,  a  262. 
622  I'Jf.     The  admeasurement  or  the  valuation  80  made  and  con- 

Partics  bound 

by  report.  firmed,  and  the  amount  of  arrears  (if  any)  shall,  unless 
reversed  on  appeal,  be  binding  and  conclusive  as  to  the  loca- 
tion juid  extent  of  the  widow's  right  of  dower,  and  the  valua- 
tion aud  amount  of  arrears,  on  the  parties  who  have  applied 
for  the  same,  and  on  all  parties  to  whom  such  notice  has  been 
criven  as  hereinbefore  directed,  and  all  parties  claiming  under 

Recove    of    *'^®™  ^^  ^^7  ^^  them,  and  the  arrears  may  be  recovered  by 

orronrs.  action  of  debt  in  any  court  of  competent  jurisdiction ;  pro- 

vided, however,  that  in  case  the  order  confirming  any  such 
report  should  be  amended  or  altered  on  appeal,  then  only  the 

of  report  on  order  as  so  amended  or  altered  shall  be  so  binding  and 
conclusive.     C.  S.  1903,  c.  112,  s.  2G3. 


appeal. 


623  18.     When  any  order  confirmin<T  any  such  report  shall  not 

Kefirifltration  ...  .  i^-i*.         » 

of  certified      be  appealed  from  within  the  time  limited  for  that  purpose  bv 

copy  of  order  at  r      r-  j 

n'^^TL^^^  the  practice  of  the  Court,  or  if  appealed  from,  the  same  shaU  be 
sustained,  altered  or  amended,  the  proper  officer  shall  furnish 
to  any  of  the  parties  applying  for  the  same  a  copy  of  the 
order  so  confirmed  by  the  Court  or  Judge,  or  as  altered  or 
amended  on  appeal,  if  so  altered  or  amended,  certified  under 
his  hand  and  the  seal  of  the  Court,  which  copy  so  certified, 
and  without  other  proof,  shall  be  registered  at  full  length  in 
tlie  office  of  any  registrar  of  deeds  for  any  of  the  counties  of 
the  Province,  in  like  manner  as  other  instruments  aflfecting 
lands  are  registered  ;  and  where  any  such  report  so  confirmed, 
altered  or  amended,  shall  show  or  contain  a  valuation,  such 
valuation  shall,  from  the  time  of  such  certified  copy  being 
registered  in  the  county  where  such  lands  are  situate,  be 
a  lien  upon  the  lands  as  designated  by  the  Court  or 
'Judge   in  pursuance   of  the    next  following  rule,  and   the 
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same  may  be  recovered  against  the  owner  of  such  lands,  with    j^'iJif^. 
interest,  by  action  against  the  owners  and  all  parties  claiming 
under  them.     C.  S.  1903,  c.  112,  s.  264. 

1 9.  When  a  special  report  may  be  made  by  the  said  com-  To  what  lands 
missioners  under  the  fourth  sub-clause  to  Rule  14  of  this  Order,  attach, 
the  Court  or  J  udge,  on  confirming  the  same,  shall  declare  upon 
what  lands  the  value  of  the  widow  s  dower  shall  be  a  lien,  on 
the  certified  copy  of  the  order  confirming  the  report  being 
registered,  as  provided  in  the  next  preceding  rule ;  any 
such  lien  may  be  discharged,  or  satisfaction  thereof  acknow- 
ledged on  the  registrj"  in  like  manner  as  in  the  case  of 
mortgages,  and  on  such  discharge  b^ing  registered,  or  satisfac- 
tion acknowledged,  such  lien  shall  be  absolutely  extinguished. 
C.  S.  1903,  c  112,  c.  265. 

!80.  The  widow  to  w^hom  dower  shall  be  admeasured  may  Writ^pos- 
at  any  time  after  the  expiration  of  thirty  days  from  the^^ow. 
registry  of  the  ceiiified  copy  of  the  order  confirming  the 
report,  as  provided  for  in  Rule  18,  but  not  before,  apply  to 
the  Court  or  a  Judge  for  a  writ  of  possession,  and  the  Court 
or  Judge  may  on  foui-teen  days'  notice  of  such  application 
being  given  to  the  owner  of  such  lands,  or  the  person  or 
persons  in  the  actual  occupation  thereof  against  whom  such 
writ  is  sought,  and  on  being  satisfied  of  the  date  of  registry 
of  such  certified  copy,  and  of  a  previous  demand  of  possession 
and  refusal,  if  no  sufiicient  cause  be  shown  to  the  contrary, 
order  a  writ  of  possession  to  be  issued.  C.  S.  1903,  c.  112,  s. 
266,  awk 

ORDER   LIU.  VV' 

CrSTODY   AND   ADOPTION   OF   INFANTS,  ETa 

I. — Custody  of  Infanta. 

626 

I .     It  shall  be  lawful  for  the  Court  or  a  Judge  upon  the  A^^  ^ 
application  by  the  mother  of  an  infant  under  sixteen  years  of 
age,  wlio  may  so  apply  without  next  friend,  to  order  that  the 
petitioner  shall  have  access  to  such  infant  at  such  times  and 
subject  to  such  regulations  as  the  Court  or  Judge  shall  deem 
proper ;  or  to  order  that  such  infant  shall  be  delivered  to  the  Custody  by 
mother  and  remain  in  or  under  her  custody  or  control,  or  ^^ 
shall,  if  already  in  her  custody  or  under  her  control,  so  remain 
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on, 
.  t— •• 


Variation  of 
order. 


until  such  infant  shall  attain  such  age  not  exceeding  sixteen 
years,  as  the  Court  or  Judge  shall  direct,  and  also  to  order 
that  such  custody  or  control  shall  be  subject  to  such  regula- 
tions as  regards  access  by  the  father  or  guardian  of  such 
infant,  and  otherwise  as  the  Court  or  Judge  shall  deem  proper. 
The  Court  or  a  Judge  may  afterwards  alter,  vary  or  discharge 
such  order  on  the  application  of  either  parent  (in  which  case 
the  mother  may  apply  or  oppose  the  application  without  next 
friend)  or,  after  th^  death  of  either  parent,  on  the  application 
of  the  guardian  of  any  such  infant ;  and  in  every  case  may  make 
such  order  respecting  the  costs  of  the  mother  and  the  liability 
of  the  father  for  the  same  or  otherwise  as  to  costs,  as  tiie 
Court  or  Judge  may  think  just.  C.  S.  1903,  c  112,  s.  196,  am. 


U.     Whenever  any  application  shall  be  made  to  the  Court 


627 
Interest  of 
Infant  to  bo  -r     -,         t*  i  i  ji^«i»i 

considered  in    qt  a  Judffe  lor  the  custody  or  control  of  an  infant,  or  for  ac- 

determinuifir  o  */ 

to  wwchjar^  ccsfl  to  an  infant,  it  shall  be  the  duty  of  the  Court  or  a  Judge 
be  given.         to  take  into  consideration  the  interests  of  such  infant  in  de- 

C.S. 


ciding  between  the  claims  of  the  parents  of  such  infant. 
1903,  c.  112,  s.  197. 


Order  for 
maintenance. 


029 
Appeal. 


3.  The  Court  or  a  Judge  may  make  an  order  for  the  main- 
tenance of  the  infant  by  the  father  thereof,  as  according 
to  the  pecuniary  circumstances  of  the  father,  the  Court  or 
Judge  thinks  just  and  reasonable.  * 

4.  Any  order  of  the  Court  or  Judge  made  under  Rule  1  of 
this  Order,  shall  be  subject  to  appeal  to  the  Court  of  Appeal. 
C.  S.  1903,  c.  112,  s.  198. 


II. — Adoption  of  Infanta, 


Petition  for         5.     Any  Unmarried  person,  or  a  husband  and  wife  jointly, 
child.  may  petition  the  Court  or  a  Judge  for  leave  to  adopt  a  child 

or  children,  and   for  a  change   of   name   of    such   child   or 

children.     C.  S.  1903,  c.  112,  s.  240. 


631 
Consent  of 
child  and 
parents. 


6.  When  any  such  child  is  of  the  age  of  twelv^e  years  or 
upwards,  the  written  consent  of  such  child  to  such  adoption 
shall  be  presented  with  the  aforesaid  petition,  and  also  written 
consent  by  each  of  the  parents  of  such  child,  or  in  case  of 
death  of  one  of  such  parents,  by  the  survivor  of  them,  to  such 
adoption ;  provided  that  if  one  of  the  living  parents  is  hope- 
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lessly  insane  or  divorced   from   the   other,  and   has  not  the      St.^"5l 
custody  of  such  child  or  children,  the  consent  of  such  parent 
will  not  be  required.     C.  S.  1903,  c.  112,  s.  241. 

652 

T.     If  there  are  no  livino:  parents,  then  such  written  consent  Consent  by 

.  ,  .  guardian,  etc. 

as  aforesaid  must  be  given  by  the  legal  guardian  or  guardians, 
if  any,  of  such  child  or  children  (but  the  powers  of  such 
guardian  shall  wholly  cease  upon  adoption);  in  case  the  said 
child  or  children  should  not  have  any  guardian  or  guardians, 
then  by  one  of  the  next  of  kin  to  the  child  or  children 
residing  within  the  jurisdiction  of  the  Court;  and  if 
there  are  no  next  of  kin,  then  by  a  discreet '  and  suitable 
barrister,  to  be  appointed  by  the  Court  or  Judge,  to  act 
in  the  proceedings  as  next  friend  of  and  for  such  child ;  such 
barrister  to  be  appointed  on  the  petition  of  the  person  or  per- 
sons desiring  to  adopt  such  child.  Provided  that  when  such 
child  is  a  deserted  child,  and  has  cea^sed  to  be  cared  for  or  Deserted  or 
maintained  by  its  parents,  or  the  survivor,  or  by  its  guardi-  chiw. 
an,  or,  if  illegitimate,  by  its  mother,  it  shall  not  be  necessary 
to  obtain  the  consent  of  such  parent  or  guardian,  and  in  no 
case  shall  it  be  necessary  to  obtain  the  consent  of  the  putative 
father  of  an  iUegitimate  child.     0.  S.  1903,  c.  112,  s.  242. 

8.  If  the  Court  or  Judge  is  satisfied  as  to  the  truth  of  the  Order  of 
matters  stated  in  the  petition,  and  as  to  the  identity  and  rela- 
tion of  the  parties,  and  of  the  ability  of  the  petitioner  or 
petitioners  to  bring  up  and  educate  the  child  properly,  and  of 
the  fitness  dnd  propriety  of  such  adoption,  an  order  shall  be 
made  setting  forth  the  facts,  and  declaring  that  from  the  date 
of  such  order  such  child  to  all  legal  intents  and  purposes  is 
the  child  of  such  petitioner  or  petitioners,  and  the  surname  of 
the  child  is  thereby  changed  to  the  surname  of  the  petitioner 
or  petitioners  adopting  such  child.     C.  S.  1903,  c.  112,  s.  243. 

634 

'9,  By  such  order  the  natural  parents  shall  be  divested  of  Effect  of  order, 
all  legal  rights  in  respect  to  such  child  or  children,  and 
such  child  or  children  after  the  date  of  the  order  aforesaid 
shall  be  free  from  all  legal  obligations  of  obedience  and 
maintenance  in  respect  to  them ;  and  such  child  shall  be  for 
the  custody  of  the  person  and  right  of  obedience,  as  well  as 
of  lineal  inheritance,  but  not  collateral,  to  all  intents  and  pur- 
poses the  child  of  his  or  her   adopter   or  adopters,   and   shall 
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it!  it-is.    take  his  or  her  surname,  as  if  they   hod  been   the  natural 
parents  of  such  child  or  children.     C.  S.  1908,  c.  112,  s.  244. 


636 

Maintenance        10.     When  the  cliild  is  SO  adopted,  he  shall  have  the  same 

and  education    ....  i    .        i.  ,  .    .  ^        i 

of  chfld.  right  to  any  claim  for  nurture,   maintenance  and  education 

upon  his  so-adopted  parents,  as  if  such  adopted  child  were  the 
natural  child  of  such  parents.     C.  S.  1908,  c.  112,  s.  245. 


Property  of 
child  dying 
under  age  or 
inteetate. 


II.  If  any  such  child  at  the  time  of  adoption  be  or  at  anv 
time  afterwards  become  possessed  of  or  entitled  to  any  pro- 
perty, real  or  personal,  (other  than  such  as  he  or  she  may  be- 
come possessed  of  or  entitled  to  as  such  adopted  child  under 
the  provisions  of  tliis  Order),  such  property  shall  in  the  case 
of  such  adopted  cliild  dvnng  under  age  or  intestate,  go  and  be 
distributed  to  and  among  such  person  and  persons  as  the  saite 
would  have  gone  to  and  been  distributed  amongst  had  such 
adoption  not  taken  place :  provided  that  on  failure  of  any  per- 
son to  take  as  last-mentioned,  such  property  real  and  personal, 
shall  pass  to  the  adopter  or  adopters,  or  to  the  person  or 
persons  who  would  have  been  entitled  to  the  same,  had  the 
said  adopter  or  adopters  been  seized,  possessed  of  or  entitled 
to  the  said  property,  and  died  so  seized,  possessed  or  entitled, 
a  S.  1908,  c.  112,  s.  246. 


III. — Ouardians  of  Infants,  Etc, 
On  death  of  1  *Z,     On  the  death  of  the  father  of  an  infant,  and  in  case 

father,  mother  in,  t    -i 

to  he  guardian  the  father  shall  have  died  prior  to  the  commencement  of  the 

alone  or  * 

otherJ  ^^  principal  Act,  then  from  and  after  the  commencement  of  said 
Act,  the  mother,  if  surviving,  shall  be  the  guardian  of  such 
infant,  either  alone,  when  no  guardian  has  been  appointed  by 
the  father,  or  jointly  with  any  guardian  appointed  by  the 
father.  When  no  guardian  has  been  appointed  by  the  father, 
or  if  the  guardian  or  guardians  appointed  by  the  father  is  or 
are  deeul,  or  refuses  or  refuse  to  act,  the  Court  or  a  Judge  may, 
if  he  shall  think  fit,  from  time  to  time,  appoint  a  guardian  or 
guardians  to  act  jointly  with  the  mother.  49  &  50  Vict  c. 
27,  a  2,  (Imp.). 

638 

Mother  may         13. — (1)  The  mother  of  any  infant  may  by  deed  or  will 

appointguard-  .    ^  '^     ,  j.  i-  i. 

ian  in  certain  appoint  any  person  or  persons  to  be  guardian  or  guardians  of 
such  infant  after  the  death  of  heriself  and  the  father  of  such 
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infant  (if  such  infant  be  then  unmarried),  and  where  guard-    n. i*-ifc« 
ians  are  a|^inted  by  both  parents  they  shall  act  jointly.    49 
&  50  Vict  c.  27.  8,  3  (1),  (Imp.X 

(2)  The  mother  of  any  infant  may  by  deed  or  will  provis- 
ionally nominate  some  fit  person  or  pei-sons  to  act  as  guardian 
or  guardians  of  such  infant  after  her  death  jointly  with  the 
fatlier  of  such  infant,  and  the  Court  or  a  Judge,  after  her 
death,  if  it  be  shown  to  the  satisfaction  of  the  Court  or  Judge 
that  the  fatlier  is  for  any  reason  unfitted  to  be  the  sole  guard- 
ian of  his  children,  may  confirm  the  appointment  of  such 
guardian  or  guardians,  who  shall  thereupon  be  s^uthorized  and 
empowered  so  to  act  as  aforesaid,  or  make  such  other  order  in 
respect  of  the  guardianship  as  the  Court  or  Judge  shall  think 
right.     49  &  50  Vict.  c.  27,  s.  3  (2),  (Imp.). 

(3)  In  the  event  of  guardians  being  unable  to  agree  upon 
a  question  affecting  the  welfare  of  an  infant,  any  of  them  may 
apply  to  the  Court  or  Judge  for  its  or  his  direction,  and  the 
Court  or  Judge  may  make  such  order  or  orders  regarding  the 
matters  in  difference  as  it  or  he  shall  think  proper.  49  &  50 
Vict.  c.  27,  8. 3  (3),  (Imp.). 

(4)  Every  guardian  under  these  Rules  shall  have  all  such  Powere  of 
powers  over  the  estate  and  person,  or  over  the  estate  (as  the  *"  ^' 
case  may  be)  of  an  infant,  as  any  guardian  appointed  by  will 

or  otherwise  would  have  under  Act  12  Charles  II.,  c.  24.  49 
&  50  Vict.,  c.  27,  s.  4,  (Imp.). 

1 4.  The  Court  or  a  Judge  may  in  its  or  his  discretion,  Powei^ 
on  being  satisfied  that  it  is  for  the  welfare  of  the  infant,  Smove^ 
remove  from  his  office  any  testamentary  guardian,  or  any  *^      ^"' 
guardian  appointed  or  acting  by  virtue  of  this  Order,  and  may 

also,  if  it  shall  be  deemed  to  be  for  the  welfare  of  the  infant, 
appoint  another  guardian  in  place  of  the  guardian  so  removed, 
49  &  50  Vict,  c.  27,  s.  G,  (Imp.). 

640 

15.  An  application  for  the  appointment  of  a  gunrdian  of  E^^ence^^ 
an  infant  under  these  Rules  .shall  disclose  :—  T^^^l^'^ 

(a)    The  age  of  the  infant ;  ^  ^^^ 

(6)    The  nature  and  amount  of  the  infant's  estate  And 

income ; 
(c)    The  infant's  next  of  kin. 

641 

1 6.  Nothinff  in  this  Order  contained  shall  interfere  with  PtoyIso  as  to 

1  t    •         \        rA  *  <•    Tfc     1  jurisdiction 

the  jurisdiction  and  powers  vested  in  the  Courts  of  Probate  of  Probata 
tinder  Chapter  118  of  the  Consolidated  Statutes,  190a 


Digitized  by 


Google 


184 


Commissions  in  Lunacy. 


FT.  IT,  1«. 


iTf.  Whenever  any  infant  shall  be  seized  or  possessed  of 
gj2  ■  any  lands,  tenements  or  hereditaments,  by  way  of  mortgage, 
ofiJSdbFway  or  in  tnist  only  for  others,  thou^  such  trust  be  an  implied 
ortruSf**^^  or  constructive  trust,  the  Court  or  a  Judge,  on  petition  of  the 
guardian  of  such  infant,  or  of  any  person  interested,  or  by 
originating  summons,  at  the  instance  of  such  person,  may  by 
order  enable  and  compel  such  infant  to  convey  the  same  to 
any  other  person  as  may  l)e  therein  directed.  C.  S.  1903,  c.  1 12, 
s.  187,  am. 
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1 8.  The  Court  or  a  Judge,  on  petition  of  or  by  origin- 
ating summons  at  the  instance  of  the  executor  of  the 
estate  of  any  person  who  may  have  died  before  the  per- 
formance of  any  contract  mad<^  by  him  in  his  lifetime,  or  of 
any  person  interested  in  such  contract,  and  on  hearing  the 
piirties,  may  by  order  enable  and  compel  the  specific  perform- 
ance thereof  by  any  infant  heir  or  other  pei-son.  Every 
c  >nveyance  made  pursuant  to  an  order  under  this  or  the  next 
preceding  rule,  may  be  executed  in  the  name  of  any  such 
infant  by  any  person  the  Court  or  Judge  shall  authorize  and 
direct,  and  shall  be  as  effectual  as  if  made  by  .such  infant 
when  of  lawful  age.     C.  S.  1903,  c.  112,  s.  188,  am. 

ORDER   LIV. 

COMMISSIONS  IN  LUNACY. 

(See  O.  51,  Part  III.) 

1 .  The  Court  or  a  Judge,  on  application  by  petition  under 
oath  of  any  person  interested,  for  a  commission  de  lunatico 
inquirendo  or  de  idioto  inquirendo,  may  ordei  the  same  to 
issue,  and  upon  such  order  being  made  the  same  shall  issue 
under  the  seal  of  the  Court,  directed  to  the  commissioners 
named  in  such  order.     C.  S.  1903,  c  112,  s.  228. 

2.  The  said  commission  shall  l>e  addrc  ssed  to  a  Referee  or 
two  or  more  persons,  one  at  least  of  whom  shall  be  a  Referee, 
and  such  person  or  persons  or  any  two  of  them,  one  of  which 
two  shall  Ije  a  Referee,  shall,  after  being  sworn  to  the  faithful 
dischari^e  of  his  or  their  duties,  execute  the  commission,  and 
such  iiKjuisition  shall  be  good  and  valid,  to  all  intents  and 
purposes,  as  if  the  said  commission  had  been  directed  or 
addressed  to,  and  tiie  said  in(|uisition  returned  by  three  or 
more  commissioners  as  heretofore.     C.  S.  1903,  c.  112,  a  229. 

3.  The  proceedinors  thereupon  shall  be  in  accordance  with 
the  practice  heretofore  pursued,  excc»pt  that  the  jury  on  any 
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FT.  €-1. 


inquisition  hereunder  shall  consist  of  seven  persons,  and  the 
commission,  inquisition  and  return  shall  be  filed  with  tiie 
proper  oflBcer,  and  all  further  proceedings  thereupon  and  in 
relation  thereto  shall  be  had  and  conducted  in  the  Court  or 
before  a  Judge.    C.  S.  1903,  c.  112,  s.  230. 

4.  Instead  of  issuing  a  commission  de  lunatico  inquirendo  inauiry  by 
or  de  idioto  inquirendo,  the  Court  or  a  Judge  may,  with  or 
without  the    aid    of    a    jury   (which   the   Court   or  Judge 

may  cause  to  be  empanelled  as  in  other  cases)  hear  evidence 
and  inquire  into  and  determine  upon  the  alleged  lunacy ;  but 
the  alleged  lunatic  shall  have  a  right  in  such  cases  to  demand 
that  the  inquiry  be  submitted  to  a  jury.  R  S.  O.  1897, 
c.  65,  s.  5. 

5.  Where  such  inquiry  is  had,  no  traverse  shall  be  allowed,  ^'©w  trial. 
but  the  Court  or  Judge  if  dissatisfied  with  the  finding  of  a 

jury,  may,  at  the  instance  of  any  party  who  would  be  entitled 
to  traverse  an  inquisition  under  commission  of  lunacy,  direct 
a  new  trial  or  new  trials  from  time  to  time  upon  application 
therefor  made  to  the  Court  or  Judge  within  three  months 
from  the  time  the  verdict  is  rendered,  or  such  further  time  as 
the  Court  or  Judge,  under  special  circumstances,  permits,  and 
subject* to  such  directions  and  upon  such  conditions  as  to  the 
Court  or  Judge  seems  proper,  and  the  Couii  or  Judge  may 
order  such  new  trial  to  be  had  before  the  Court  in  which  the 
verdict  was  rendered  or  before  any  other  Judge.  R.  S.  O. 
1897,  c  65,  s.  6. 


649 

6.     On  every  such  inquiry  the  allecred  lunatic,  if  he  is  with-  Lunatic  to  b« 

.  1       .^  e>  »  present  on 

in  the  jurisdiction  of  the  Court,  shall  be  produced,  and  shall  inq^iiry. 
be  examined  at  such  times  and  in  such  manner  either  in  open 
Court  or  privately  before  the  jury  retire  to  consult  about  their 
verdict  as  the  presiding  Judge  may  direct.      R.  S.  O.  1897,  c. 
66,  8.  7. 

C50 

1.     The  Court  or  a  Judge  may,  on  sufficient  evidence,  de-  inquiry  aw  to 
clare   a   person   a   lunatic  without   the  delay  or   expense   of  outcommiH- 
issuing  a  commission  to  inquire  into  the  alleged  lunacy,  except 
in  cases  of  reasonable  doubt     R.  S.  O.  1897,  c  65,  s.  8. 
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ORDER  LV. 

ESTATES   OF   HABITUAL   DRUNKARDS. 

I .  When  a  petition  under  oath  shall  be  presented  to  the 
Court  or  a  Judge  by  the  wife  or  any  relative  whether  by 
blood  or  affinity,  or  in  default  of  such  relative  by  any  friend 
of  any  habitual  drunkard,  and  indorsed  with  the  name  of 
the  petitioner's  solicitor,  setting  forth  that  such  alleged 
habitual  drunkard  being  a  resident  of  this  Province  and 
possessed  of  or  entitled  to  property,  is  so  given  over  to  drunk- 
enness as  to  render  himself  unable  to  control  himself,  and  is 
incapable  of  managing  his  affairs,  or  that  by  reason  of  such 
drunkenness  he  either  squanders  or  mismanages  his  property 
or  transacts  his  business  prejudicially  to  the  interests  of  his 
family,  and  praying  that  a  hearing  and  examination  of  the 
matters  and  allegatijiis  set  foi-th  in  the  said  petition  may  be 
had,  the  Court  or  a  Judge  shall  direct  that  a  copy  of  the  said 
petition  shall  forthwith  l)e  .sexved  on  such  alleged  habitual 
drunkard,  and  with  such  copy  there  shall  be  .served  an  order 
in  the  Form  No.  55  in  Appendix  K.,  signed  by  the  Judge,  ap- 
p jiutint^  a  time  and  place  for  the  hearing  of  the  matters  and 
allegations  contained  in  the  said  petition  before  the  Court  or 
himself,  and  such  service  shall  be  at  least  fourteen  clear  days 
l>efore  the  time  fixed  for  such  hearing,  and  such  petition  shall 
immediately  after  such  service  be  filed  in  the  office  of  the 
proper  officer.     C.  S.  1903,  c  112,  s.  2(i7. 

58.  At  the  time  and  place  named  in  the  appointment,  the 
Court  or  a  Judge  shall  proceed  to  inquire  into  the  matters 
and  allegations  set  forth  in  the  petition  on  viva  voce  e\4dence, 
and  the  Court  or  Jud;:^e  may  in  its  or  his  discretion  adjourn 
the  said  inquiry  from  time  to  time.  C.  S.  1903,  c  112,  a  268, 
am, 

I{.  In  the  proceeding  to  the  examination  of  the  matters 
and  charges  contained  in  the  petition,  it  shall  not  be  necessary 
that  the  person  charged  with  such  habitual  drunkenness  be 
interrogated  before  the  Court  or  Judge,  though  the  Court  or 
Judge  shall  have  power  to  do  so  if  it  or  he  sees  tit ;  but  it 
shall  be  sufficient  that  the  Court  or  Judge  is  satisfied  with 
the  evidence  given  by  the  relatives  or  such  other  persons  as 
are  ac(iuainted  with  the  said  alleged  habitual  drunkard.  C, 
S.  1903,  c  112,  a  269. 
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4.     The  petitioner,  or  the  alleged  halwtuftl  drunkard,  may  •;  W 

iseue  subpcenas  for  the  attendance  of  witneoees  m  like  manner  am 

and  subject  to  like  penalties  as  in  ordinary  cansea.     C.  S.  ^  p"*"***- 
1903,  c.  112,  8.  271. 

5-  If  on  8ucli  hearing  the  Court  or  Jnd^e  finds  the  person  Declaratory 
petitioned  against  to  be  an  haljitual  drunkard,  and  so  given  '  ' 
over  to  drunkenness  as  to  render  him  UTiable  to  control  him- 
self and  incapable  of  managing  his  affairs  or  for  the  like 
reason  that  he  squanders  or  mismanages  his  property,  or 
transacts  his  business  prejudicially  to  the  interests  of  his 
family,  a  declaratory  order  shall  be  made  accordingly.  C.  S. 
1903,  c.  112,  s.  272. 

6.     The  declaratory  order  provided    for   by    Rule  5  shal  FUinfirof 

-,.,•,.  ,  '  declaratory 

forthwith  after  being  made,  be  filed  with  the  proper  officer  o^dw. 
and  on  application  made  without  delay  thereafter  to  the  Ck)urt 
or  Judge,  for  the  appointment  of  a  committee  of  the  estate  of 
Ruch  habitual  drunkard,  the  Court  or  Judg^  shall  by  order  in  the 
Form  No.  56  in  Appendix  K.,  appoint  one  or  more  persons  to  be  ^P^^^^ff^ 
such  committee,  who  shall  give  security  by  bond  in  the  Fonn  «' ©«^jte  of 
Xo.  57  in  Appendix  K.,  with  such  number  of  sureties,  and  in 
such  sum  as  the  Court  or  Judge  sliall  by  such  order  direct ;  the 
sutiici<^ncy  of  sudi  sureties  to  bo  approved  of  by  a  Referee. 
The  Referee  shall  indorse  on  the  bond  a  memorandum  of  his 
approval  of  the  sureties,  and  likewise  certify  on  the  order  ap- 
pointing such  committee,  that  the  bond  required  by  the  said 
order  has  been  entered  into  and  that  he  has  approved  of  the 
sufficiency  of  the  sureties ;  such  bond  and  order,  when  so  cer- 
tified, shall  forthwith  be  filed  with  the  proper  officer.  C.  S. 
1903,  c.  112,  s.  274. 

667 

T.     In  case   the  persons  so  appointed   committee,   or  any  ^pointmoDt 

r  rr  V    or  DOW  com- 

of  them,  shall  refuse  or  be  unable  to  act,  or  refuse  or  be  un  niitt«e. 
able  to  procure  and  give  security  as  ordered,  it  shall  be  lawful 
for  the  Court  or  Judge  on  being  satisfied  of  the  facts  to  vac- 
ate the  previous  order  of  appointment,  and  by  a  new  order 
appoint  other  persons  to  be  the  committee  in  the  place  of 
those  who  may  have  refused  or  been  unable  to  act  or  refused 
or  been  unable  to  procure  and  give  security,  as  the  case  may 
be,  and  so  from  time  to  time  as  often  as  may  be  necessary 
nntil  a  committee  is  appointed  and  the  required  security' 
given.    C.  S.  1903,  c.  112,  s.  275. 
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^;i!|o.         ®-     0^1  such  committee  being  appointed,  and  the  bond  and 

668  order  given  and  certified  as  provided    for  by   Rule   6,   being 

eetatetovest   filed  with  the  proper  officer,  the  riffht,  title  and  interest  of 

in  oommittee.  r      i  e» 

such  habitual  drunkard  of,  in  and  to  all  personal  estate  shall 
vest  in  such  committee,  and  be  dealt  with  as  provided  for  by 
this  Order  in  relation  to  habitual  drunkard  s  estates.  C.  S. 
1903,  c  112,  s.  276. 

660 

S^dteS^!""  *•  It^  shall  be  lawful  for  the  Court  or  Judge,  if  it  or  he 
deSings'with  shall  See  fit,  instead  of  making  the  order  in  the  Form  No.  56 
property.  .^  Appendix  K.,  to  make  an  order  in  the  Form  No.  58  in 
Appendix  K.,  which  order  shall  have  all  the  force  and  effect 
of  an  injunction  order,  and  all  parties  guilty  of  a  breach  of  or 
disobedience  to  the  said  order,  shall  be  punishable  by  the 
Court  or  Judge,  and  subject  to  the  like  penalties  and  orders 
as  in  cases  of  disobedience  to  such  injunction  order.  The 
order  ma,y  be  served  upon  the  registrar  of  deeds  for  any 
county,  and  a  written  or  printed  copy  thereof  may  be  posted 
up  in  the  office  of  any  such  registrar,  but  not  elsewhere. 
When  such  an  order  has  been  granted  and  the  petition  dis- 
missed and  no  declaratory  order  made,  the  Court  or  Judge  shall 
make  an  order  vacating  such  previous  order,  and  the  same  shall 
forthwith  be  served  on  any  registrar  of  deeds  served  with  such 
previous  order.  It  shall  also  be  competent  for  the  Court  or 
Judge  at  any  time  on  application  made,  and  notice  to  the  peti- 
tioner and  such  other  parties  as  may  be  directed,  and  on  good 
cause  shown,  to  dissolve  such  order  or  vary  the  same,  so  as  to 
exempt  from  its  operation  any  specific  piece  or  parcel  of  the 
property  of  the  alleged  habitual  drunkard.  C.  S.  1903,  c.  112, 
s.  277,  xm. 


2^teto  vLt  '••  ^^  ^11  ^"'^^  ^^'^*^r^  ^'^^  ^^^^  '^^  <^he  Form  No.  58  shall 
in  committee,  '^^^y^  beeix  granted  and  not  afterwards  dissolved,  and  a  de- 
claratory order  shall  have  been  made,  on  the  committee 
appointed  giving  a  certified  bond  in  accordance  .with  the  pro- 
visions of  Rule  6  duly  filed  together  with  a  certified  order  for 
their  appointment,  all  the  right,  title,  interest,  estate,  property, 
claim  and  demand  both  legal  and  equitable,  whether  in  rever- 
sion or  remainder,  possession  or  expectancy,  vested  or  contin- 
gent, of  such  habitual  drunkard  of,  in,  to,  out  of  or  upon  all 
freehold  and  leasehold  lands,  tenements  and  hereditaments, 
and  chattels  real,  situate  in  any  county,  and  belonging  to  him 
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at  the  time  of  the  service  of  said  order  upon  the  registrar  of     iT?iit\». 

deeds  thereof  shall  vest  in  such  committee  for  the  purposes  of 

this  Order,  who  shall  have  and  hold  the  same  freed  and  dis-  Conveyance, 

etc.,  by  drunk' 

charged  from  any  conveyance  or  assignment  thereof  by  such  ard  not  to  bind 
habitual  drunkard  subsequent  to  the  service  of  such  order  on 
such  registrar  of  deeds,  and  freed  from  any  contract  or 
engagement  of  any  kind  in  reference  to  the  same  by  such 
habitual  drunkard,  made  or  entered  into  by  him  subsequent 
to  the  service  of  such  order,  either  on  him  or  such  registrar  > 
provided,  however,  that  nothing  in  this  Rule  shall  apply  to 
any  property  exempted  from  the  operation  of  such  order  by 
its  terms,  or  by  any  subsequent  order.  C.  S.  1903,  c.  112, 
a  278,  avi. 

fiBl 

11.     In  case  on  presentation  of  a  petition  under  Rule  1,  an  Exparu 
order  for  hearing  shall  have  been  granted,  and  it  shall  at  any  appointment 
time  thereafter,  and  before  the  filing  of  the  bond  and  order  eAjoininsr 

.      .  .  .oil/.  .11  n     disposition  of 

appointing  a  committee,  certified  as  before  required,  be  made  property. 
to  appear  to  the  Court  or  a  Judge  that  the  alleged  habitual 
drunkard  petitioned  against  is  likely  to  make  any  conveyance 
of  his  property?  real  or  personal,  or  dispose  of  the  same,  or 
any  part  thereof,  by  sale,  mortgage  or  otherwise,  or  to  make 
any  improvident  lease  of  the  same,  or  any  part  thereof,  or  to 
make  any  improvident  contract  or  engagement  in  r  ference 
to  the  same,  or  any  part  thereof,  the  Court  or  Judge  may,  on 
such  application  made  ex  parte,  make  an  order  in  the  Form 
No.  59  in  Appendix  K.,  which  may  be  served  and  posted  and 
dealt  with  in  all  respects  as  is  hereinbefore  provided  in  cases 
where  an  order  in  the  Form  No.  58  is  granted,  and  shall  have 
the  same  force  and  effect  in  all  respects  as  is  hereinbefore 
given  to  such  last-mentioned  order.  The  like  order  may  be 
made  by  the  Court  or  Judge  without  special  application 
therefor,  at  the  same  time  it  or  he  makes  the  declaratory  order. 
C.S.  1908,c.  112,  s.  279. 

13.     In  all  cases  where  the  order  in  the  Form  No.  59  shall  J^  ^tj^^  ^^ 
have  been  granted  and  not  afterwards  dissolved,  and  a  decla-  ^SsSin^tiy 
tory  order  shall  have  been  made,  a  committee  appointed  who  J|JdS.^™*°*°*^ 
shall  have  given  the  requisite  security,  and  the  bond  of  such 
committee,  with  the  order  for  their  appointment  duly  certified, 
shall  have  been  filed,  all  the  right,  title,  interest,  estate,  prop- 
erty, claim  and  demand,  both  legal  and  equitable,  whether  in 
remainder  or  reversion,  possession  or  expectancy,  vested  or 
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•.  i^v,  contingent,  of  such  habitual  drunkard,  of,  in,  to,  out  of,  or 
upcHQ  all  freehold  and  leasehold  lands,  tenements  and  heredita- 
ments, and  chattels  real,  situate  in  any  county  and  belonging 
to  him  at  the  time  of  the  service  of  said  order  upon  the 
registrar  of  deeds  thereof,  shall  vest  in  such  committee  for 
Real  estate,     the  purposes  of  this  Order,  and  they  shall  have  and  hold  the 

etc..  not  bound  /»        j         j    j*     i         '    j    p 

by  convey-  same  treed  and  discharged  trom  any  conveyance  or  assign- 
dninkard.  ment  thereof  by  such  habitual  drunkard  subsequent  to  the 
service  of  such  order  on  such  registrar  of  deeds,  and  freed 
from  any  contract  or  engagement  of  any  kind  made  in  refer- 
ence to  the  same  by  such  habitual  drunkard,  subsequent  to 
the  service  of  such  order  either  on  him  or  such  registrar; 
provided,  however,  that  nothing  in  this  Rule  shall  apply  to 
any  property  exempted  from  the  operation  of  such  order,  by 
its  terms  or  by  any  subsequent  order.  C.  S.  1903,  c.  112,  a 
280,  am. 

When  real  13.     In  all  cases  not  provided  for  by  Rules  10  and  12  all 

vest  in  com-     the  interest,  title,  estate,  propertv,  claim  and  demand,  both 

mittee  where  .11         ii*  *•! 

restraininfir  legal  and  equitable,  whether  in  remainder  or  reversion,  posses- 
order  not  .®  ^  _  .  _  ,  t  , .  , 
grranted.          cjion  or  expectancy,  vested  or  contingent,  of  any  such  habitual 

drunkard  of,  in,  to,  out  of  or  upon  all  freehold  and  leasehold 

lands,  tenements  and  hereditaments,  and  chattels  real,  situate 

in  any  county  and  which  the  said  habitual  drunkard  shall 

have  or  be  entitled  to,  in  such  lands,  tenements,  hereditaments 

and  chattels  real  at  the  time  of  registering  in  the  office  of  the 

registrar  of   deeds   for  such  county  a  certified  copy  of  the 

order  of  appointment  as  in  the  next  preceding  Rule  provided, 

shall  for  the  purposes  of  this  Order  vest  in  the  committee 

of  such  habitual  drunkard,  when  and  so  soon  as  a  certified 

copy  of  the   order  of  their  appointment  shall  be  registered 

in  the  office   of   the  said  registrar   of   deeds ;  and  all   con- 

Priority  of       veyances    and  assignments  or    instruments    affecting  lands, 

etc.,  of  drunk-  made  or  executed  by  the  said  habitual  drunkard,  and  all  con- 

etc..  previous '  veyances  or  assignments  of  bills  of  sale  of  personal  chattels 

of  order  made  by  him,  and  which  are  by  law  required  to  be  registered 

committea.      or  filed  With  the  registrar  of  deeds,  shall  be  void  and  of  no 

effect,  unless  registered  or  filed  in  the  proper  registrar  s  office 

previous  to  the  registry  thereof  of  a  certified  CDpy  of  such 

appointment  of  committee.     C.  S.  1003,  c.  112,  s.  281. 

Copy  for  rejris-  14.  Whenever  any  order  appointing  a  committee  and  the 
order  appoint-  bond  fidven  bv  them,  certified  as  hereinbefore  required,  shall 

ingrcommittee.  o  v  '  1  »  ^ 
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be  filed  with  the  proper  oflScer,  he  shall  furnish  one  or  more      •.  iv, 

copies  thereof  and  of  the  certificate  thereon,  certified  under       '         ^~~ 

his  hand  and  the  seal  of  the  Court,  and  any  copy  of  such 

order  purporting  to  be  so  certified,  shall  be  registered  in  the 

rffice   of  any  rei^strar  of  deeds  without  further  proof, in  the 

same  manner  as  conveyances  of   land  are  registered.     C.  S. 

1903,  c.  112,  s.  282. 

1 5.     No   order  made  under  any  of  the  Rules  of  this  Order  ^o  a^ai 
shall   be  subject   to  appeal  but  the  same  shall  be  final  and '^"^ '*^^'"- 
conclusive.     C.  S.  1903,  c.  112,  s.  283. 

IS.  The  Court  or  Judge  making  the  order  under  Rule  1,  Evidence 
if  the  parties  or  their  witnesses  live  at  a  distance,  and  in  con-  Referee, 
sequence  thereof,  or  for  any  other  reason,  it  is  considered  that 
it  would  be  more  convenient  and  less  expensive  that  the 
evidence  to  be  given  on  the  hearing  of  any  petition,  should  be 
taken  before  a  Referee,  may  specify  in  the  order  for  heaping 
such  petition  the  Referee  before  whom  such  evidence  shall  be 
taken ;  and  the  Referee  so  designated  shall,  at  a  time  and 
place  to  be  named  by  him  and  indorsed  on  the  order,  proceed 
to  take  the  evidence  of  such  parties  as  may  be  produced  be- 
fore him,  with  full  power  to  adjourn  the  matter  from  time  to 
time  as  he  may  think  fit.  Such  Referee  shall  reduce  the 
evidence  taken  by  him  to  writing,  and  transmit  the  same 
certified  by  him,  together  with  the  order  annexed,  to  the 
Court  or  Judge,  on  or  before  the  time  appointed  for  that  pur- 
pose. On  such  evidence  being  so  returned  the  Court  or  Judge, 
shall,  at  the  time  and  place  for  that  purpose  named  in  the  Hearing  by 
order,  or  at  such  other  time  and  place  as  may  by  any  other  retura*  f  ^ 
order  be  named,  hear  the  parties  and  proceed  to  adjudicate  on 
the  matter  in  the  same  manner  and  to  the  same  effect  as 
though  such  evidence  had  been  taken  before  the  Court  or 
himself.     C.  S.  1908,  c.  112,  s,  284. 

1 T.     When  either  of  the  orders  in  the  Forms  Nos.  58,  59, or  RecoMby 
any  order  dissolving  or  varying  the  same   shall   be  served De^ ofdate 
on  any  registrar  of  deeds,  he  shall  mark  thereon  the  date  of  order, 
such  service,  and  file  and  preserve  them  in  his  office  on  a  file 
to  be  kept  for  that  purpose,  to  be   open   to   inspection  to  any 
person  on  payment  of  a  fee  of  twenty  cents.     C.  S.    1903,   c. 
112,  s,  285. 
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Powers  of 
committee. 


18.  The  committee  of  the  estate  of  such  habitual  drunk- 
ard shall  deal  with  the  estate,  and  have  the  same  powers  in 
reference  to  the  same  and  its  management  and  control  as  are 
given  to  a  committee  of  the  estate  of  any  person  found  of  un- 
sound mind  under  a  commission  de  luncUico  inquirendo  in 
reference  to  his  estate,  and  for  that  purpose  Rules  15  to  20 
and  Rule  22  of  Order  LI.  shall,  subject  to  any  specific  provi- 
sion hereinbefore  contained,  apply  to  committees  of  the  estate 
of  habitual  drunkards  and  their  estates,  to  the  same  extent  as 
they  apply  to  committees  of  the  estates  of  lunatics  and  their 
estates.  The  Court  or  a  Judge  may  also  direct  how  and  in 
what  manner  the  moneys  of  such  habitual  drunkard,  coming 
into  the  hands  of  such  committee,  shall  be  invested  and  dis- 
posed of  and  may  direct  that  the  same,  or  part  thereof,  be  ap- 
propriated for  the  support  and  maintenance  of  such  habitual 
dnmkard  or  his  family.     C.  S.  1903,  c.  112,  s.  286,  am. 


No  abatement 
of  actiOD  to 
which  drunk- 
ard a  party. 


670 
Exemption 
of  truBt 
property. 


671 
Cho6eR  in 
action. 


19.  No  action  in  any  Court  to  which  any  person  declared 
to  be  an  habitual  drunkard  is  a  party,  eitJier  as  plaintiff  or 
defendant,  shall  abate  by  reason  of  any  such  committee  being 
appointed,  but  such  action  may  be  continued  by  or  against 
such  committee,  if  such  habitual  drunkard  be  sole  plaintiff  or 
defendant,  or  by  or  against  such  committee  and  such  other 
person  or  persons  as  may  be  plaintiffs  or  defendanta  C.  S. 
1903,  c.  112,  s.  287,  arn. 

20.  No  property  or  estate  which  the  f  aid  habitual  drunk- 
ard holds  as  a  trustee,  or  over  which  he  has  control  in  any 
way,  under  or  by  virtue  of  any  power  of  appointment  given 
in  any  deed  or  will,  shall  be  affected  by  any  of  the  provisions 
of  this  Order,  but  the  same  shall  be  exempt  frcm  the  operation 
of  such  provisions.     C.  S.  1903,  c.  112,  a  288. 

21.  There  shall  vest  in  the  committee  of  such  habitual 
drunkard  with  his  personal  estate,  all  chases  in  action,  and  all 
causes  of  action  vested  in  such  habitual  drunkard,  and  such 
committee  may  bring  actions  thereon  in  their  own  names» 
C.  S.  1903,  c.  112,  s.  289,  am. 


672 
Application 
by  drnnkard 
to  supersede 
order. 


J858.  Any  habitual  drunkard  may  at  any  time  after  the 
lapse  of  six  months  from  the  appointment  of  a  committee  to 
his  estate,  and  after  thirty  days'  notice  to  such  committee^ 
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make  application  to  the  Court  or  a  Judge  for  an  order  annul-  rr. '»— U, 
ling  and  superseding  the  said  declaratory  order  and  order 
appointing  such  committee.  K  on  such  application  the  Court 
or  Judge  shall  find  that  such  habitual  drunkard  has  perma- 
nently abandoned  his  habits  of  drinking  and  is  capable  of 
managing  his  affairs  and  that  he  is  not  likely  to  squander  or 
mismanage  his  property,  or  place  his  family  in  distress,  or 
transact  his  business  prejudicially  to  the  interests  of  his  family, 
an  order  shall  be  made  accordingly.     C.  S.  1903,  c.  112,  s.  290. 

678 

23.  The  hearing  and  taking  of  the  evidence  on  the  appli-  ]^^[^'^2J 
cation  mentioned  in  the  preceding  Rule,  shall  be  had  and  pro- 
ceeded with  as  near  as  may  be  in  the  manner  hereinbefore 
provided  for  the  hearing  and  taking  of  the  evidence  on  a  peti- 
tion presented  under  Rule  1.     C.  S.  1903,  c.  112,  s.  291* 

674 

24.  The  order  made  imder  Rule  22  shall   forthwith  be  f^^^ 
served  on  the  committee,  and  filed  with  the  proper  officer  with 

an  affidavit  of  such  service ;  on  the  same  being  filed,  a  copy 
thereof  certified  by  the  proper  officer  uijder  the  seal  of  the 
Court,  and  without  further  proof,  may  be  registered  in  the 
otBce  of  any  registrar  of  deeds  in  like  manner  as  duly 
acknowledged  deeds  are  registered.     C.  S.  1903,  c.  112,  s.  292. 

676 

25.  On  a  copy  of  said  order  ceitified  as  aforesaid,  being  ^Jf^^*^' 
served  on  such  committee,  all  the  personal  estate  of  the  habi- 
tual drunkard  in  the  hands  of  such  committee,  shall  revest  in 

him,  and  on  and  after  such  service,  all  powers  of  sucli  commit- 
tee in  reference  to  the  real  and  personal  property  of  such 
habitual  drunkard,  and  all  control  over  the  same,  shall  cease  ; 
and  when  any  copy  of  such  order,  certified  as  aforesaid,  shall 
be  registered  in  the  office  of  any  registrar  of  deeds,  all  tlie 
real  estate  of  such  habitual  drunkard  in  sucli  county  shall 
revest  in  him ;  provided,  however,  that  all  such  personal  and 
real  estate  shall  revest  subject  to  all  contracts,  sales,  liens, 
pledges  or  incumbrances  lawfully  made,  given  or  entered  into 
by  such  committee.     C.  S.  1903,  c,  112,  s.  293,  am. 

26.  The  Court  or  Judge  may,  if  it  or  he  shall  be  of  opin-  costa?^* 
ion  that  the  proceedings  taken  by  any  petitioner  under  Rule 

1  are  vexatious,  order  such  petiti(mer  to  pay  the  costs ;  pro- 
vided that  no  such  costs  shall  be  ordered  to  be  paid  by  the 
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wife  of  any  alleged  habitual  drunkard  when  she  is  the  peti- 
tioner.    C.  S.  1903,  c.  112,  s.  294. 

3T.  All  evidence  taken  by  the  Court  or  Judge  or 
Referee  shall  be  filed  with  the  proper  officer.  C.  S.  1903,  c 
112,  8.  295,  arn, 

ORDER  LVL 

TRUSTEES. 

1.  The  Court  or  a  Judge  on  application  by  or  on  behalf  of 
a  trustee  or  beneficiary  may,  in  its  or  his  discretion,  appoint  a 
person  to  be  a  trustee  of  the  trust,  either  jointly  with  any 
other  person,  or  as  sole  trustee,  and,  if  sufficient  cause  is 
shown,  or  if  it  shall  be  deemed  expedient  by  the  Court  or 
Judge  so  to  do,  may  remove  any  trustee,  and  appoint  a  new 
trustee  in  his  place.  C.  S.  1903,  c.  112,  a  219,  am.;  59  &  60 
Vict.  c.  35,  8.  1  (l),(Imp.),  am, 

3.  There  shall  be  vested  in  such  trustee  when  so  appointed 
the  same  rights,  anti  he  shall  be  subject  to  the  same  duties 
and  liabilities,  and  in  every  way  stand  in  the  same  position 
as  a  trustee  appointed  by  the  Court  or  a  Judge  under  and  by 
virtue  of  Chapter  162  of  the  Consolidated  Statutes,  1903.  Any 
appointment  of  a  new  trustee  shall  operate  no  further  or  other- 
wise as  a  discharge  to  any  trustee  removed  by  virtue  of  tliis 
Order,  or  any  former  or  continuing  trastee,  than  an  appoint- 
ment of  new  trustees  under  any  power  contained  in  any 
instrument  would  have  done.     C.  S.  1903,  c.  112,  s.  220. 

3.  The  Court  or  a  Judge  may  allow  to  trustees  such  com- 
pensation or  commission  for  all  or  any  servicas  of  such 
trustees  in  the  matter  of  their  trust,  as  to  such  Court  or  Judge 
shall  q,eem  reasonable,  and  such  compensation  or  commission 
may  be  ordered  by  such  Court  or  Judge  to  be  retained  to 
such  trustees,  or  paid  to  them  out  of  the  trust  property  or 
funds.     C.  S.  1903,  c.  112,  s.  221. 

4.  An  application  to  the  Court  or  a  Judge  to  appoint  or  re- 
move a  trustee  shall  if  not  made  in  a  pending  cause  or  matter 
be  made  by  originating  summons  ;  and  if  made  in  a  pending 
cause  or  matter,  shall  be  made  as  part  of  the  relief  claimed. 
J.  T.  R  1897,  r.  2,  (E). 
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5.     (1)  The  summons  shall  be  served,^  „,  y  #. 


Seryio6  of 

(ft)     Wliere  the  application  is  made  by  or  on  behalf  of  a  Hummons. 
trustee,  on  the  other  trustee  (if  any) ;  and 

(b)  Where  the  application  is  made  by  or  on  behalf  of  a 

beneficiary,  on  the  trustees  (if  any) ;  and  in  either 
case  on  such  (if  any)  of  the  beneficiaries  as  the 
C!ourt  or  Judge  directs. 

(2)  The  Court  or  a  Judge  may  give  any  directions  it  or  he 
thinks  fit,  either  dispensing  with  the  service  of  the  summons 
on  any  person  on  whom  it  is  required  to  be  served  under  this 
Rule,  or  requiring  the  service  of  the  summons  on  any  person 
on  whom  it  is  not  required  to  be  served  under  this  Rule.  J. 
T.  R  1897,  r.  3,  (E). 

6.     (1) — Where  an  application  is  made  for  the  appointment  statement  ta 
or  removal  of  a  trustee  by  originating  summons,  the  applicant  ap^^on.^" 
must  when  he  takes  out  the  summons,  supply  for  the  use  of 
the  Court  or  Judge  a  written  statement  signed  by  him  con- 
taining the  following  particulars  so  far  as  he  can  gain  inform- 
ation with  regard  to  them  : — 

(tt)  A  short  description  of  the  trust  and  instrument  by 
which  it  is  created,  and  of  tiie  relation  which  the 
applicant  bears  to  the  trust ; 

(6)  Where  a  person  is  nominated  as  trustee,  his  name  and 
address  and  short  particulars  of  his  fitness  for  the 
position ;  and  where  the  removal  of  a  trustee  is 
sought,  short  particulars  of  the  reasons  for  his  re- 
moval; 

(c)  Short  particulars  of  the  trust  property,  with  an  ap- 

proximate estimate  of  its  income  and  capital 
value; 

{d)  The  names  and  addresses  of  the  beneficiaries  and 
short  particulars  of  their  respective  interests  ; 

( e)  Any  exceptional  circumstances  specially  afiecting 
ikte  administration  of  the  trust. 
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(2)  An  affidavit  by  the  applicant  verifying  the  statement 
shall  be  sufficient  prima  facie  evidence  of  the  particulars  con- 
tained in  the  statement. 


(3)  Where  the  applicant  cannot  gain  the  information  ne- 
cessary for  making  the  required  statement  on  any  point,,  he 
must  mention  the  fact  in  his  statement    J.  T.  R  1897,    r.  4, 

(E),  am. 

684 

resSiSion  M  ^*  "^^^  Court  or  a  Judge  shall  not  be  precluded  by  any 
men^'of  oer-  existing  practice  as  to  the  appointment  of  trustees  from  ap- 
beta^eteea**^  pointing  any  person  to  be  a  trustee  by  reason  of  that  person 
being  a  beneficiary,  or  a  relation  or  husband  or  wife  of  a  bene- 
ficiary, or  a  solicitor  to  the  trust,  or  to  the  trustee,  or  to  any 
beneficiary,  or  a  married  woman,  or  standing  in  any  special 
position  with  regard  to  the  trust.     J.  T.  R.  1897,  r.  6  (1),  (E> 


YestAng 
ordera. 


Advice  of 
Court  to 
tmBtces  on 
oricrinai  ing 
summons. 


8.  On  the  appointment  of  any  person  to  be  a  trustee  the 
Court  or  Judge  shall  make  such  vesting  or  other  orders  and 
exercise  such  other  powers  as  may  be  necessary  for  vesting 
the  trust  property  in  the  trustee  either  as  sole  trustee  or  joint- 
ly with  other  trustees  as  the  case  requires.  J.  T.  R.  1897,  r, 
6,  (E),  am, 

9.  Any  trustee,  executor  or  administrator  shall  be  at  lib- 
erty, without  the  institution  of  an  action,  to  apply  by  origin- 
ating summons  to  the  Court  or  a  Judge  for  the  opinion,  advice 
or  direction  of  the  Court  or  a  Judge  on  any  question  respecting 
the  management  or  administration  of  the  trust  property,  or 
the  assets  of  any  testator  or  intestate ;  such  summons  shall  be 
served  upon,  or  the  hearing  thereof  attended  by,  all  persons 
interested  in  such  application,  or  such  of  them  as  the  Court 
or  Judge  shall  direct  to  be  served,  and  the  application  shall  be 
supported  by  such  evidence  as  the  Court  or  Judge  may  re- 
quire ;  and  the  trustee,  executor  or  administrator  acting  upon 
the  opinion,  advice  or  direction  given  by  the  Court  or  Judge, 
shall  he  deemed  so  far  as  regards  his  own  Responsibility,  to 
have  discharged  his  duty  as  such  trustee,  executor  or  admin- 
istrator in  the  subject  matter  of  the  said  application;  provided, 
nevertheless,  that  nothing  herein  shall  extend  to  indemnify 
any  trustee,  executor  or  administrator  in  respect  of  any  act 
done  in  accordance  with  such  opinion,  advice  or  direction  as 
aforesaid,  if  such  trustee,  executor  or  administrator  shall  have 
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been  guilty  of  any  fi-and  or  wilful  concealment  or  misrepre-     ^'iJ^ii, 
sentation  in  obtaining  such  opinion,  advice  or  direction.    C.  S. 
1903,  c.  112,  s.  222,  am. 

687 

10.  Any  person  or  persons  who  may  be  seized  of,  possessed  ^}n*2^J^ 
of  or  entitled  to  real  instate,  leasehold  estate  or  any  interest  in  ^^'*®^*^  ^" 
land,  upon  trust  for  the  use  and  enjoyment,  or  for  the  benefit 

in  praesenti  or  in  futuro  of  any  other  person  or  persons,  may 
apply  to  the  Court  or  a  Judge  by  originating  summons  for  an 
order  to  sell  and  dispose  of  the  said  property,  and  the  appli- 
cation shall  be  supported  by  such  evidence  as  the  Court  or 
Judge  may  require,  and  if  the  disposal  of  such  property,  or 
any  i>art  thereof,  be  necessary  for  the  support  of  the  cestui 
que  trust  or  cestui  8  que  trustent,  or  if  the  interests  of  the  cestui 
que  (rust  or  cestuis  que  trustent  will  l)e  substantially  pro- 
moted by  its  disposal,  on  account  of  the  property  or  any  part 
of  it  being  exposed  to  waste  or  dilapidation,  or  being  wholly 
unproductive,  or  for  any  other  reasonable  cause,  the  Court  or 
Judge  may,  on  the  filing  of  a  bond  by  the  trustees  or  trustee, 
as  the  case  may  be,  wnth  such  sureties,  and  to  such  person 
or  persons,  and  in  such  form  as  shall  be  directed,  order  the 
letting  for  a  term  of  years,  the  sale  or  other  disposal  by  such 
trustees  or  trustee  of  such  real  estate,  leasehold  estate  or  in- 
terest in  land  sa  held  by  them  or  him  in  trust,  in  such  manner 
and  with  such  restrictions  as  shall  be  deemed  expedient.  C. 
S.  1903,  c.  112,  s.  223,  am. 

688 

1 1 .  All  sales,  leases  and  conveyances  made  in  good  faith  Effect  of  sale 

OP  lOftBO- 

by  any  trustees  or  trustee  in  pursuance  of  such  order,  shall  be 
effectual  if  a  sale  be  made,  to  convey  to  the  purchaser  all  such 
title  to  the  property  as  the  trustees  or  trustee  have  or  has  at 
the  time  of  the  sale,  but  discharged  from  the  trust  or  trusts 
affecting  the  same ;  and  if  a  lease  be  made,  shall  be  effectual 
to  give  to  the  lessee  during  the  term  of  the  lease,  all  such 
title  to  the  property  as  the  trustees  or  trustee  have  or  has  at 
the  time  of  the  lease,  discharged,  during  the  term  of  such  lease 
from  the  trust  or  trusts  affecting  the  same.  In  any  convey- 
ance or  lease  made  under  the  authority  of  this  Order,  it  shall 
not  be  necessary  to  recite  any  part  of  the  proceedings  required  Contente  of 
by  this  Order,  but  the  same  shall  briefly  refer  to  the  order  and 
the  sale,  leasing  or  other  disposal  of  such  property.  The 
trustees  or  trustee  shall  make  and  file  with  the  proper  oflScer 
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^•^■(^'5^    a  report  of  any  sale  or  lease  made  by  them  or  him,  under  the 
'  authority  of  any  such  order.     C.  S.  1903,  c.  112,  s.  224. 

089 

AppUcaUon  of      1 2.     Upon  any  order  being  made  as  aforesaid,  the  Court  or 

proceeds  of  i  ^  i        i.  i       . 

«^«-  Judge  may  make  such  oraer  for  the  mvestment,  disposal  or 

application  of  the  proceeds  of  the  property  sold  or  leased, 

after  payment  of  costs  and  expenses,  and  of  the  increase  and 

interest  arising  therefrom,  and  shall  secure  the  same  for  the 

benefit  of  the  ceMui  que  trust  or  cestuis  que  trtistent     C.  S. 

1903,  c.  112,  s.  225. 

flOO 

Interest  of  1 3.     No  sale  made  as  aforesaid  shall  rive  to  any  cestui  que 

cestui  que  <=>       ^  •/  a 

trust  In  pro-  triLst  any  Other  or  greater  mterest  or  estate  in  the  proceeds  of 
such  sale  than  he  had  in  the  estate  so  sold.  C.  S.  1903,  c.  112, 
s.  226. 


ceedR. 


or  lease. 


Bffoct  of  deed  1 4.  Every  conveyance  or  lease  made  under  the  pro\nsions 
of  this  Order,  duly  acknowledged  or  proved  and  registered 
shall  be  evidence  that  all  the  proceedings  on  which  the  same 
is  founded  were  rightly  had.     C.  S.  1903,  c  112,  s.  227. 


ti*i™!  ORDER  LVIL 


DECLARATION   ON   ORIGINATING  SUMMONtk 
flflQ 

Power  to  I .     Any  person  claiming  to  be  interested  under  a  deed,  will 

make  dedara-  .  .  ,  i        r^ 

Uonson  or  other  written  instrument,  may  apply  to  the  Court  or  a 

summons.        Judge  by  originating  summons  for  the  determiaation  of  any 

question  of  construction  arising  under  the  instrument,  and  for 

a  declaration  of  the  rights  of  the  pei'sons  interested.     0.  54a , 

r.  1,  (E). 

668 

Senice.  jj     ^h^  Court  or  a  Judge  may  direct  such  persons  to  be 

served  with  the  summons  as  they  or  he  may  think  fit     0. 54a., 
r.  2,  (E). 

6M 

Evidence.  J     rj^Q  application  shall  be  supported  by  such  evidence  as 

the  Court  or  a  Judge  may  require.     O.  54r<.,  r.  3,  (E). 

605 

Dismtion  of        4.     The  Court  or  Judofe  shall  not  be  bound  to  determine 
C«iirt.  .-..-. 

any  such  question  of  construction  if  in  their  or  his  opinion  it 

ought  not  to  be  determined  on  originating  summons.     0.  54<a., 

r.  4.  (E\ 
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ORDER  LVIII.  ^  i» 

ADMINISTRATIONS   AND  TRUSTS;    FORECLaSURE   AND 
REDEMPTION  ;  INQUIRIES  FOR  CREDITORS,  ETC. 

ana 

1,     The  executors  or  admiuistrators  of  a  deceased  person  Oriffinatins 
or  any  of  them,  and  the  trustees  under  any  deed  or  instrument  relating  to 
or  any  of  them,  and  any  person  claiming  to  be  interested  in  ortheadmin- 
the  relief  sought  as  creditor,  devisee,  legatee,  next  of  kin,  or  <^^J*JS^®' 
heir-at-law  of  a  deceased  person,  or  as  cestui  que  trust  undet  ^^ggo  ^qvi 
the  trust  of  any  deed  or  instrument,  or  as  claiming  by  assign- 
ment or  otherwise  under  any  such  creditor  or  other  person  as 
aforesaid,  may  issue,  as  of  course,  an  originating  summons 
returnable  before  the  Judge  in  Eiquity,  in  Court  or  in  Cham- 
bers, for  such  relief  of  the  nature  or  kind  following,  as  may 
by  the  summons  be  specified,  and  as  the  circumstances  of  the 
case  may  require  (that  is  to  say),  the  determination,  without 
an  administration  of  the  estate  or  trust,  of  any  of  the  follow- 
ing questions  or  matters : 

(a)  Any  question  affecting  the  rights  or  interests  of  the 
person  claiming  to  be  creditor,  devisee,  legatee, 
next  of  kin,  or  heir-at-law,  or  cestui  que  trust ; 

{h)  The  ascertainment  of  any  class  of  creditors,  legatees, 
devisees,  next  of  kin,  or  others ; 

(c)  The  furnishing  of  any  particular  accounts  by  the 

executors  or  administrators  or  trustees,  and  the 
vouching  (when  necessary)  of  such  accounts ; 

(d)  The  payment  into  coui-t  of  any  money  in  the  hands 

of  the  executors  or  administrators  or  trustees  ; 

(e)  Directing  the  executors  or  administratoi-s  or  trustees 

to  do  or  abstain  from  doing  any  particular  act  in 
their  character  as  such  executors  or  administrators 
or  trastees ; 

(/)  The  approval  of  any  sale,  purchase,  compromise,  or 
other  transaction ; 

(g)  The  determination  of  any  question  arising  in  tlie 
administration  of  the  estate  or  trust  O.  56,  r.  3, 
(E). 
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•.  I.¥1U, 

rr.  t,  S> 

087 
Order  for  ad- 
ministration 
of  estate  of 
deceased,  and 
of  trust. 
rCf.  RR  944, 
960,  (O);  C.  8. 
1903,  c.  112,  8. 
U7J. 


Persons  to  be 
served. 


(A)  Whore 
summons 
issued  by 
executor. 
[Cf.R,939,(0)J. 


2.  Any  of  the  persons  named  in  the  last  preceding  Rule 
may  in  like  manner  apply  for  and  obtain  an  order  for  — 

(a)  The  administration  of  the  personal  estate  of  the 
deceased ; 

(6)    The  administration  of  the  real  estate  of  the  deceased ; 

(e)    The  administration  of  the  trust.     0.  55,  r.  4,  (E,. 

3.  The  persons  to  be  served  with  the  summons  under  the 
preceding  rules  in  the  first  instance  shall  be  the  following 
(that  is  to  say) : 

A.  Where  the  summons  is  issued  by  an  executor  or 
administrator  or  trustee, — 

(a)  for  the  determination  of  any  question,  under  sub- 
sections (a),  (6),  (/),  or  (g),  of  Rule  1,  the  persons, 
or  one  of  the  persons,  whose  rights  or  interests  are 
sought  to  be  affected  ; 

(6)  for  the  determination  of  any  question  under  sub- 
section (b)  of  Rule  1,  any  member  or  alleged 
member  of  the  class  ; 

(c)  for  the  determination  of  any  question,  under  sub- 
section (c)  of  Rule  1,  any  person  interested  in  tak- 
ing such  accounts ; 

(d)  for  the  determination  of  any  question,  under  sub- 
section (d)  of  Rule  1,  any  person  interested  in 
such  money ; 

(e)  for  relief  under  sub-section  (a)  of  Rule  2,  the  resi- 
duary legatees,  or  next  of  kin,  or  some  of  them ; 

(/)  ior  relief  under  sub-section  (b)  of  Rule  2,  the  resi- 
duary devisees,  or  heirs,  or  some  of  them ; 

(g)  for  relief  under  sub-section  (c)  of  Rule  2,  the  cestuis 
que  truat,  or  some  of  them ; 

{h)  if  there  are  more  than  one  executor  or  adminis- 
trator or  trustee,  and  they  do  not  all  concur  in 
taking  out  the  summons,  those  who  do  not  concur; 
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B.     Where    the    summons    is    issued    by    any    person    •^■.vui, 
other  than  the  executors,  administrators  or  trus-  (B)  Where 
tees,  the  said  executors,  administrators,  or  trustees.  ^JS*by  any 

O.  55,  r.  5.  (E).  other  person. 

flBQ 

4.  Any  mortgagee  or  mortgagor,  whether  legal  or  equit-  Ori^inatinfir 
able,  or  any  person  entitled  to  or  having  property  subject  to  a  torecioeure. 
legal  or  equitable  charge,  or  any  person  having  the  right  to 
foreclose  or  redeem  any  mortgage,  whether  legal  or  equitable, 

may  issue,  as  of  course,  an  originating  summons,  returnable 
before  the  Judge  in  Equity  in  Court  or  Chambers,  for  such 
relief  of  the  nature  or  kind  following  as  may  by  the  sum- 
mons be  specified,  and  as  the  circumstances  of  the  case  may 
require,  that  is  to  say : 

Sale,  foreclosure,  delivery  of  posvsession  by  the  mortgagor, 
redemption,  reconveyance,  delivery  of  possession  by  the 
mortgagee.     0.  65,  r.  5a.,  (E). 

5.  The  persons  to  be  served  with  the  summons  under  the  Persons  to  be 

served  with 

last  preceding  Rule  shall  be  such  persons  as  under  the  prac-  summons  for 
tice  of  the  Supreme  Court  in  Equity  at  the  commencement  of  etc. 
these  Rules,  would  be  the  proper  defendants  to  an  action  for 
the  like  relief  as  that  specified  by  the  summons.     0.  55,  r.  56., 
(E),  am. 

C     The  Court  or  a  Judge  may  direct  such  other  persons  to  special  direc- 
be  served  with  the  summons  as  it  or  he  may  think  fit.     0.  55,  ^rvi<^  ^ 
r.6,(E).  lH.m.m. 

1.     The  application  shall  be  su])ported  by  such  evidence  as  Evidence. 

fCf  R  941.  (Oil 

the  Court  or  Judge  may  require,  and  directions  may  be  given 
as  it  or  he  may  think  just  for  the  trial  of  any  questions  arising 
thereout.     O.  55,  r.  7,  (E) 

708 

8.     It  shall  be  lawful  for  the  Court  or  a  Judge  upon  such  Judgment 

1  1*1  i  i  1  Oil      Hummons. 

summons  to  pronounce  such  judgment  as  the  nature  of  the  [Cf.  R 94i,  (0)i. 
case  may  require.     O.  55,  r.  8,  (E). 


704 


9.  The  Court  or  a  Judge  may  give  any  special  directions  Carriage  and 
touching  the  carriage  or  execution  of  the  judgment,  or  the  tef^^f 942. 
service   thereof  upon  persons  not   parties,  as  it  or  he  may  w^,  (O)]. 
think  just.     0.  55,  r.  9,  (E). 

706 

10.  It  shall  not  bq  obligatory  on  the  Court  or  a  Judge  to  JS^  to^ 
pronounce  or  make  a  judgment  or  order,  whether  on  summons  traUon*^^" 

IR.9M.'<0)I. 
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iir.M^Sl  OT  otherwise,  for  the  administration  of  any  trust  or  of  the 
estate  of  any  deceased  person,  if  the  questions  between  the 
parties  can  be  properly  determined  without  such  judorment  or 
order.     0.  65,  r.  10,(E). 

706 

Ok*«»  which  1 1.  Upon  an  application  for  administration  or  execution 
ad**intef"  '^^  ^^  truste  by  a  creditor  or  beneficiary  under  a  will,  intestacy, 
[R.'ges  (O)i.     ^^  ^^^  ^^  trust,  where  no  accounts  or  insufficient  accounts 

have  been  rendered,  the  Court  or  a  Judge  may,  in  addition  to 

the  powers  already  existing  — 

(a)  Order  that  the  application  shall  stand  over  for  a 

certain  time,  and  that  the  executors,  administra- 
tors, or  trustees  in  the  meantime  shall  render  to 
the  applicant  a  proper  statement  of  their  accounts, 
with  an  intimation  that  if  this  is  not  done  they 
may  be  made  to 'pay  the  costs  of  the  proceedings; 

(b)  When  necessary,  to  prevent  proceedings  by  other 

creditors,  or  by  persons  beneficially  interested, 
.  make  the  usual  judgment  or  order  for  administra- 
tion, with  a  proviso  that  no  proceedings  are  to  be 
taken  under  such  judgment  or  order  without  leave 
of  the  Court  or  Judge.     0.  65,  r.  10a.,  (E). 

707 

with^dSSS?         *  ^-     The  issue  of  a  summons  under  Rule  1  of  this  Order 

ffe'Wl^Soa^'  shall  not  interfere  with  or  control  any  power  or  discretion 

vested  in  any  executor,  administrator,  or  trustee,  except  so 

far  as  such  interference  or  control  may  necessarily  be  involved 

in  the  particular  relief  sought.     O.  55,  r.  12,  (E). 

708 

wming"in  to^^  15.  Where  a  judgment  or  order  is  given  or  made,  whether 
exSuiedL*  ^^  Court  or  in  Chambers,  directing  an  account  of  debts,  claims, 
[Cf.R.670,(O)].  Qj.  liabilities,  or  an  inquiry  for  heirs,  next  of  kin,  or  other 
unascertained  persons,  unless  otherwise  ordered,  all  persons 
who  do  not  come  in  and  prove  their  claims  within  the  time, 
which  may  be  fixed  for  that  purpose  by  advertisement,  shall 
be  excluded  from  the  benefit  of  the  judgment  or  order.  0.  55, 
r.  44,  (E). 

Advertise-  1 4.     Where  an  advertisement  is  required  for  the  purpose 

^f"R«70,(O)i.  of  any  proceeding  either  in  Court  or  in  Chambers  or  before  an 
official  Referee, where  a  reference  is  directed,  a  peremptory  ad- 
vertisement, and  only  one,  shall  be  issued,  unless  for  any  special 
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reason  it  may  be  thought  necessary  to  issue  a  second  adver-     J^.^JiiS; 
tisenient  or  further  advertisements,  and  any  advertisement 
may  be  repeated  as  many  times  and  in  such  papers  as  may  be 
directed.     O.  66,  r.  45,  (E),  am, 

710 

15.  The  advertisement  for  claimants  and  creditors  shall, By  whom  ad- 

,  vertisemente 

be  prepared  by  the  solicitor  of  the  party  prosecuting  the  ^F^^^  ^^ 

judgment  or  order,  and  submitted  to  the  Judge  or  Referee 

for  approval,  and  when  approved  shall  be  signed  by  the  Judge 

or  Referee,  as  the  case  may  be,  and  also  shall  be  signed  by  the 

said  solicitor.     O.  65,  r.  46,  am, 

711 

1 6.  Advertisements  for  creditors  and  other  claimants  shall  substance  and 

^  .  •  1  •  1  .  1  !•  formoiadver- 

hx  a  time  withm  which  ea<;h  claimant,  not  being  a  creditor,  f^^^^SJ:  .qv, 
is  to  come  in  and  prove  his  claim,  and  witliin  .which  each 
creditor  is  to  send  to  the  executor  or  administrator  of  the 
deceased,  or  to  the  Referee  or  such  other  party  as  the  Judge 
shall  direct,  or  to  his  solicitor,  to  be  named  and  described  in 
the  advertisement,  the  name  and  address  of  such  creditor  and 
the  full  particulars  of  his  claim,  and  a  statement  of  his  account 
and  the  nature  of  the  security  (if  any)  held  by  him.  Such 
advertisements  shall  be  in  one  of  the  Forms  Nos.  2  and  3, 
Appendix  L.,  with  such  variations  as  the  circumstances  of  the 
case  may  require.  At  the  time  of  directing  such  advertisement 
a  time  shall  be  fixed  for  adjudicating  on  the  claims.  O.  65, 
r.  47,  (E). 

712 

11.     No  creditor  need  make  any  affidavit  nor  attend  in  Unless  served 
support  of  his  claim  (except  to  produce  his  security)  unless  he  creditor  need 

.    ^^        ,       ..,  .  ..,..,  ,         .       r,        notattend. 

IS  served  with  a  notice  requiring  mm  to  do  so  as  hereinafter  [R.  704.  {0)\ 
provided.     O.  66,  r.  49,  (E). 

18.     Every  creditor  shall  froduce  the  security  (if  any)  Creditor  to 
held  by  him  before  the  Judge  or  Referee  at  such  time  as  shall  be  iSee  and  evid- 

.  .    ,  .        ,  ,  .  <•         1  1     •  1        •         ®°<*  o'  claim, 

specined  in  the  advertisement  for  that  purpose,  being  the  time  it'^'^S; 
appointed  for  adjudicating  on  the  claims,  and  every  creditor 
shall,  if  required,  by  notice  in  writing  (Form  No.  4,  in  Appen- 
dix L.)  to  be  given  by  the  executor  or  administrator  of  the 
deceased,  or  by  such  other  party  as  the  Judge  or  Referee 
shall  direct,  produce  all  other  deeds  and  documents  necessary 
to  substantiate  his  claim  before  the  Judge  or  Referee  at  such 
time  as  shall  be  specified  in  such  notk^.     0.  66,  r.  60,  (E),  ain. 
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rw\  i»-»8.  1 9.  In  case  any  creditx)r  shall  neglect  or  refuse  to  comply 
Creditor  ^^^^  *'^®  ^^^  preceding  Rule,  he  shall  not  be  allowed  any 
nofioB  to  foHe  ^^^  ^^  proving  his  claim  unless  the  Judge  or  Referee  shall 
fCf\706,<O)].  ^^therwise  direct.     0.  55,  r.  51,  (E),  am. 

Bxam/nation       J80.     The  executor  OT  administrator  of  the  deceased,  or  such 
Son  of  oi^s.  other  party  as  the  Judjje  or  Referee  shall  direct,  shall  examine 

fCf  RR.  707  M.  *f  r-> 

708,(0)1.  '  the  claims  of  creditors  sent  in  pursuant  to  the  advertisement, 
and  shall  ascertain,  so  far  as  he  is  able,  to  which  of  such 
claims  the  estate  of  the  deceased  is  justly  liable,  and  he  shall, 
at  least  seven  clear  days  prior  to  the  time  appointed  for  ad- 
judication, file  an  affidavit  (Form  No.  5,  in  Appendix  L ),  to 
be  made  by  such  executor  or  administrator,  or  one  of  the  exe- 
cutors or  administrators,  or  such  other  party,  either  alone  or 
jointly,  with  his  solicitor  or  other  competent  person,  or  other- 
wise, as  the  Judge  or  Referee  shall  direct,  verifying  a  list  of 
the  claims  (Form  No.  6,  in  Appendix  L.),  the  particulars  of 
which  have  been  sent  in  pursuant  to  the  advertisement,  and 
stating  to  which  of  such  claims,  or  parts  thereof  respectively, 
the  estate  of  the  deceased  is  in  the  opinion  of  the  deponent 
justly  liable,  and  his  belief  that  such  claims,  or  parts  thereof 
respectively,  are  justly  due  and  proper  to  be  allowed,  and  the 
reasons  for  such  belief.     0.  55,  r.  52,  (E),  am. 

716 

^fylxig  ^  '  •     ^^  ^^^^  ^^^  Judge  or  Referee  shall  think  fit  so  to  direct, 

plwlpcm^^  the  making  of  the  affidavit  referred  to  in  the  last  preceding 
[R  709,  (O)i.      Rule  shall  be  pastponed  till  after  the  day  appointed  for  ad- 
judication, and  shall  then  be  subject  to  such  directions  as  the 
Judge  or  Referee  may  give.     O.  55,  r.  53,  (E),  am,. 

717 

Adjournment,      •{g      Where  on  the  day  appointed  for  hearing  the  claims 
any  of  them  remain  undisposed  of,  an  adjournment  day  for 
Further  hearing  such  claims  shall  be  fixed,  and  where  further  evidence 

evidence.  is  to  be  adduced,  a  time  may  be  named  within  which  the  evi- 
dence on  both  sides  is  to  be  closed,  and  such  directions  may  be 
given  as  to  the  mode  in  which  such  evidence  is  to  be  ad- 
duced.    O.  55,  r.  54,  (E). 

718 

oififa^^*^"        585J.     At   the   time  appointed    for   adjudicating   upon   the 

[R.  710,  (0)1.      claims  of  creditors,  or  at  any  adjournment  thereof,  the  Judge 

or  Referee  may  in  his  discretion  allow  any  of  the  claims,  or 

any  part  thereof  respectively,  without  proof  by  the  creditors, 

and  direct  such   investigation  of  all  or  any  of  the  claims  not 
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allowed,  and  require  such  further  par^^iculars,  information,  or    Jt.^™«5. 

evidence  relating  thereto  as  he  may  think  fit,  and  may,  if  he  so 

think  fit,  require  any  creditor  to  attend  and  prove  his  claim, 

or  any  part  thereof ,  and  the  adjudication  on  such  claims  £s 

are  not  then  allowed  shall  be  adjourned  to  a  time  to  be  then 

fixed.     O.  66,  r.  66,  (E),  am. 

564-     Notice  (Form  No.  7,  in  Appendix  L-iJ^shall  be  given  Notice  to 
by  the  executor   or  administrator,  or  such  other  party  as  the  ciaims^Sowed 
Judge  or  Referee  shall  direct,  to  every  creditor  whose  claim,  [Cf.R.7ii,(0))'. 
or  any  part  therof,  has  been  allowed  without  proof  by  the 
creditor,  of  such  allowance,  and  to  every  such  creditor  as  the 
Judge  or  Referee  shall  direct  to  attend  and  prove  his  claim  or 
such  part  thereof  as  is  not  allowed  by  a  time  to  be  named  in 
such  notice  (Form  No.  8,  in  Appendix  L.),  not  being  less  than 
seven  days  after  such   notice,  and  to  attend  at  a  time  to  be 
therein  named  being  the  time  to  which  the  adjudication  there- 
on shall  have  been  adjourned,  and  in  case  any  creditor  shall 
not  comply  with  such  notice,  his  claim,  or  such  part  thereof  as 
aforesaid,  shall  be  disallowed.     O.  55,  r.  56,  (E),  am. 

iSS.     After  the  time  fixed  by  the  advertisement  no  claims  claims^ after 
shall  be  received  (except  as  hereinbefore  provided  in  case  of  Sn^  **' 
an  adjournment),  \mles8  the  Judge  or  Referee  shall  think  fit 
to  give  special  leave,  upon  application  made  by  summons,  and 
then  upon  such  terras  and  conditions  as  to  costs  and  otherwise 
as  the  Judge  or  Referee  shall  think  fit.     O.  55,  r.  57,  (E),  am,. 

!iJ6.  A  creditor  who  has  come  in  and  established  his  debt  costs  of  credi- 
under  any  judgment  or  order  shall  be  entitled  to  the  costs  of  so  in^ws  debt, 
t'stnblishing  his  debt,  and  the  sum  to  be  allowed  for  such  costs 
shall  be  fixed  by  the  Judge  or  Referee,  unless  he  shall  think 
fit  to  direct  the  taxation  thereof,  and  the  amount  of  such 
costs,  or  the  sum  allowed  in  respect  thereof,  shall  be  added 
to  the   debt  so  established.     O.  55,  r.  58,  (E),  ain. 

722 

5il.     A  list  of  all  claims  allowed  shall,  when  required  by  List  of  ciaimB 

allowed 

the  Judge  or  Referee,  be  made  out  and  left  in  the  Judt^e's  or 
Referee  s  chambers  by  the  person  who  examines  the  claims. 
O.  55,  r.  59,  (E).  am. 

72S 

38.     Every  notice  by  this  Order  required  to  be  given  to  service  of 
creditors  or  other  claimants  shall,  unless  the  Judge  or  Referee  order, 
shall  otherwise  direct,  be  deemed  sufficiently  given  and  served 
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9.  I.VI11, 

rr.  t«— SS. 


724 
Computatioii 
of  intereet  on 
debts  bearing 
interest. 
[Of.  R,  703.  (0)1. 


725 
Allowance  of 
interest  on 
debts  not 
carryingr 
interest 


if  transmitted  by  the  post  prepaid  to  the  creditor  or  other 
claimant  to  be  served  according  to  the  address  given  in  the 
claim  sent  in  by  him  pursuant  to  the  advertisement,  or  in 
case  such  creditor  or  other  claimant  shall  have  employed  a 
solicitor,  to  such  solicitor  according  to  the  address  given  by 
him.     O.  55,  r.  01,  (E). 

*Z9.  Wliere  a  judgment  or  order  is  made  directing  an 
account  of  the  debts  of  a  deceased  person,  unless  otherwise 
ordered,  interest  shall  be  computed  on  such  debts  as  to  such  of 
them  as  carry  interest  after  the  rate  they  respectively  carry 
and  as  to  all  others  after  the  rate  of  five  per  cent,  per  annum 
from  the  date  of  the  judgment  or  order.     O.  55,  r.  62,  (E). 

JtO.  A  creditor  whose  debt  does  not  carry  interest,  who 
comes  in  and  establishes  the  same  before  the  Judge  in  Cham- 
bers or  Referee  under  a  judgment  or  order  of  the  Court  or  of 
a  Judge,  shall  be  entitled  to  interest  upon  his  debt  at  the 
rate  of  five  per  cent,  per  annum  from  the  date  of  the  judg- 
ment or  order  out  of  any  assets  which  may  remain  after 
satisfying  the  costs  of  the  cause  or  matter,  the  debts  estab- 
lished, and  the  interest  of  such  debts  as  by  law  carry  interest 
O.  55,  r.  63,  (E).  . 


726 
Interest  on 


31.     Where  a    jud^rment  or  order  is  made  directing  an 

leiracies.  j      r>  e> 

fCf .  FL  70S.  (O)].  account  of  legacies,  interest  shall  be  computed  on  such  lega- 
cies after  the  rate  of  five  per  cent,  per  annum  from  the  end  of 
one  year  after  the  testator  s  death,  unless  otherwise  ordered, 
or  unless  any  other  time  of  payment  or  rate  of  interest  is 
directed  by  the  will,  and  in  that  case  according  to  the  wiD 
O.  55,  r.  64,  (E).. 


727 
Powers  of 
Referee. 


32.  A  Referee  shall  have  for  the  purpose  of  taking 
accounts,  making  inquiries  and  of  any  other  proceedings  to 
be  taken  before  him,  full  power  to  issue  advertisements,  to 
summon  parties  and  witnesses,  to  administer  oaths,  to  require 
the  production  of  documents,  to  take  affidavits  and  acknow- 
ledgments, other  then  acknowledgments  by  married  women, 
and  when  so  directed  by  the  Jud;;e,  to  examine  parties  and 
witnesses,  either  upon  interrogatories  or  viva  voce,  as  the 
Judge  shall  direct.     O.  55,  r.  1(),  (E),  am. 

Duty  of  33.     Parties  and  witnesses  summoned  to  attend  before  a 

attend  before  Referee  shall  be  bound  to  attend  in  pursuance  of  the  summons 
Referee. 


728 
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and  shall  be  liable  to  process  of  contempt  in  like  manner  as  Jt.  «L%. 
parties  or  witnesses  are  liable  thereto  in  case  of  disobedience 
to  any  order  of  the  Court,  or  in  case  of  default  in  attendance, 
in  pursuance  of  any  order  of  the  Court,  or  of  any  writ  of 
mbpaena  ad  testificandum,  and  all  persons  swearing  or  affirm- 
ing before  any  Referee  shall  be  liable  to  all  such  penalties, 
punishments,  and  consequences  for  any  wilful  and  corrupt 
false  swearing  or  affirming  contained  therein,  as  if  the  mat- 
ters sworn  or  affirmed  had  been  sworn  and  affirmed  before 
any  other  person  by  law  authorized  to  administer  oaths,  to 
take  affidavits,  and  to  receive  affirmations.  0.  55,  r.  17,  (E), 
am. 

34.  Where  an  account  is  directed  the  Referee  s  report  shall  Report  on 
state  the  result  of  such  account,  and  not  set  the  same  out  by 
way  of  schedule,  but  shall  refer  to  the  account  verified  by  the 
affidavit  filed,  and  shall  specify  by  the  numbers  attached  to 
the  items  in  the  account  which,  if  -any,  of  such  items  have 
been  disallowed  or  varied,  and  shall  state  'what  additions,  if 
any,  have  been  made  by  the  way  of  surcharge  or  otherwise, 
and  where  the  account  verified  by  the  affidavit  has  been  so 
altered  that  it  is  necessary  to  have  a  fair  transcript  of  the 
account  as  altered,  such  transcript  may  be  required  to  be  made 
by  the  party  prosecuting  the  judgment  or  order,  and  shall 
then  be  referred  to  by  the  report.  The  accounts  and  the 
transcripts  (if  any)  referred  to  by  certificates  shall  be  attached 
thereto.  No  copy  of  any  such  account  shall  be  required  to 
be  taken  by  any  party.    O.  55,  r.  68,  (E),  am.    See  0. 33,  ante. 


790 


35.  The  Forms  Nos.  10  to  20  in  Appendix  L.  shall  be  used 
for  the  respective  purposes  therein  mentioned,  with  such  vari- 
ations as  circumstances  may  require. 


ORDER  LIX.  V,^ 

INTERPLEADER. 

731 

1 .     Relief  by  way  of  interpleader  may  be  granted  —  ?^®"i2!d*'**^ 

cminted. 

(a)     Where  the  person  seeking  relief  (in  this  Order  called  ^'  ^^^  ^^^^ 
the   applicant)   is   under   liability  for   any  debt, 
money,  goods,  or  chattels,  for  or  in  respect  of  which 
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he  is,  or  expects  to  be,  sued  by  two  or  more  parties 
(in  this  Order  called  the  claimants)  making  adverae 
claims  thereto ; . 

(b)  Where  the  applicant  is   a   sheriff  or  other  officer 

charged  with  the  execution  of  process  by  or  under 
the  authority  of  the  Court,  and  claim  is  made  to 
any  money,  goods,  or  chattels  taken  or  intended 
to  be  taken  in  execution  under  any  process,  or  to 
the  proceeds  or  value  of  any  such  goods  or  chattels 
by  any  person  other  than  the  person  against  whom 
the  process  issued      O.  57,  r.  1,  (E). 

732 

Mat^  to  be       JJ.     The  applicant  must  satisfy  the  Court  or  a  Judge  by 
S??*nM"(0)i.     ^^^*^^*'  ^^  otherwise  — 

(a)  That  the  applicant  claims  no  interest  in  the  subject- 
matter  in  dispute,  other  than  for  charges  or  costs ; 
and 

(6)  That  the  applicant  docs  not  collude  with  any  of  the 
claimants ;  and 

(c)  That  the  applicant,  except  where  he  is  a  sheriff  or 

other  officer  char<^ed  with  the  execution  of  process 
by  or  under  the  authority  of  the  Court,  who  has 
seized  goods  and  who  has  withdrawn  from  pos- 
session in  consequence  of  the  execution  creditor 
admitting  the  claim  of  the  claimant  under  Rule 
16  of  this  Order,  is  willing  to  pay  or  transfer  the 
subject-matter  into  Court,  or  to  dispose  of  it  as  the 
Court  or  a  Jud^e  may  direct.     O.  57,  r.  2,  (E). 

Adverse  titles       3.     The  applicant  shall  not  be  disentitled  to  relief  by  reason 
[K.^no5,'?0)r."    only  that  the  titles  of  the  claimants  have  not  a  common  origin, 

but  are  adverse  to  and  independent  of  one  another.     0.  57, 

r.  eS,  (E). 

734 

^'henappiica-      4^     Where  the  applicant  is  a  defendant,  application  for 


made  by  a        relief  inav  be  made  at  any  time  after  service  of  the  writ  of 

defendant. 


tion  to  be 
made  by  s 
defendant 

[R.  no6,  (O)].     summons.     O.  57,  r.  4,  (E). 

735 

Summons  by        5.     The  applicant  mav  take  out  a  summons  callino:  on  the 

applicant.  *  ^  ;  ,  -,  .       i  i? 

[R.  U07.  {0)1  claimants  to  a])pear  and  state  the  nature  and  particulars  of 
their  claims,  and  either  to  maintain  or  relinquish  them.  0. 67, 
r.  5,(E). 
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•.     If  the  application  is  made  by  a  defendant  in  an  action     n.V^ 
the  Court  or  a  Judge  may  stay  all  further  proceedings  in  the        If^^^^ 
action.     O.  67,  r.  6,  (E).  (rWcO)].  * 

737 

T.  If  the  claimants  appear  in  pursuance  of  the  summons,  ^^SotST 
the  Court  or  a  Judge  may  order  either  that  any  claimant  be  ^  "<»»  <^>1^ 
made  a  defendant  in  any  action  already  commenced  in  respect 
of  the  subject-matter  in  dispute  in  lieu  of  or  in  addition  to 
the  applicant,  or  that  an  issue  between  the  claimants  be  stated 
and  tried,  and  in  the  latter  case  may  direct  which  of  the 
claimants  is  to  be  plaintiff  and  which  defendant.  O.  67, 
r.7,(E.) 

738 

8.  The  Court  or  a  Judge  may,  with  the  consent  of  both  ^^^^ 
claimants  or  on  the  request  of  any  claimant,  if,  having  regard  ^^^ 
to  the  value  of  the  subject-matter  in  dispute,  it  seems  desirable  ft^  iiio»  (W 
so  to  do,  dispose  of  the  merits  of  their  claims,  and  decide  the 

same  in  a  summary  manner  and  on  such  terms  as  may  be  just. 
0.  67,  r.  8,  (E> 

739 

9.  Where  the  question  is  a  question  of  law,  and  the  facts  g^"°°^  **' 
are  not  in  dispute,  the  Court  or  a  Judge  may  either  decide  the  f^  ^^^^*  <^^^ 
question  without  directing  the  trial  of  an  issue,  or  order  that 

a  special  case  be  stated  for  the  opinion  of  the  Court  or  Judge. 
If  a  special  case  is  stated,  Order  XXXIV.  sliall,  as  far  as 
applicable,  apply  thereto.     O.  57,  r.  9,  (E). 

74d 

10.  If  a  claimant,  having  been  duly   served  with  a  sum-  FoUureof 

,  .  .         .  ,.  .  ,  claimant  tx) 

mops  calhng  on  him  to  appear  and  maintain,  or  relinquish,  his  appear,  op 
claim,  does  not  appear  in  pursuance  of  the  summons,  or,  ^fffig^oa 
having  appeared,  neglects  or  refuses  to  comply  with  any 
order  made  after  his  appearance,  the  Court  or  a  Judge  may 
make  an  order  declaring  him,  and  all  persons  claiming  under 
him,  forever  barred  against  the  applicant,  and  persons  claim- 
ing under  him,  but  the  order  shall  not  affect  the  rights  of  the 
claimants  as  between  themselves.     O.  67,  r.  10,  (E). 

741 

11.  Except  where  otherwise  provided  by  statute,  the  g^J^g)^^^^ 
judgment  in  any  action  or  on  any  issue  ordered  to  be  tried  or 

stated  in  an  interpleader  proceeding,  and  the  decision  of  the 
Court  or  a  Judge  in  a  summary  way,  under  Rule  8  of  this 
Order,  shall  be  final  and  conclusive  against  the  claimants,  and 

14 
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rir!*w5i.  ^  persons  claiming  under  them,  unless  by  special  leave  of 
the  Court  or  a  Judge,  as  the  case  may  be,  or  of  the  Court  of 
Appeal.     0.  57,  r.  11,  (E). 

7<2 

ofgood^s^lMi  '  *^-  ^^'^^^  goods  or  chattels  have  been  seized  in  execution 
IR.^'fm^fo)?'  ^y  ^  sheriff  or  other  officer  charged  with  the  execution  of 
process  of  the  Court,  and  any  claimant  alleges  that  he  is  en- 
titled, under  a  bill  of  sale  or  otherwise,  to  the  goods  or  chat- 
tels by  way  of  security  for  debt,  the  Court  or  a  Judge  may 
order  a  sale  of  the  whole  or  a  part  thereof,  and  direct  the 
application  of  the  proceeds  of  the  sale  in  such  manner  and 
upon  such  terms  as  may  be  just.     O.  57,  r.  12,  (E). 

743 

AppUcaUon  of      13.     Orders  XXXI.  and  XXXV.  shall,   with  the  necessary 

[R.  nu,  (O)).     modifications,  apply  to  an  interpleader  issue  ;   and   the  Court 

or  Judge  who  tries   the   issue   may   finally   dispose   of  the 

whole  matter  of  the   interpleader  proceedings,   including  all 

costs  not  otherwise  provided  for.     O.  57,  r.  13,  (E). 

744 

Title  of  order.  1 4.  Where  in  any  interpleader  proceeding  it  is  necessary 
or  expedient  to  make  one  order  in  several  causes  or  matters 
pending  before  different  Judges,  such  order  may  be  made  by 
the  Court  or  Judge  before  whom  the  interpleader  proceeding 
may  be  taken,  and  shall  be  entitled  in  all  such  causes  or  mat- 
ters; and  any  such  order  (subject  to  the  right  of  appeal)  shall 
be  binding  on  the  parties  in  all  such  causes  or  matters.  O. 
57,  r.  14,  (E),  am. 

Costs,  etc.  1 5.     The  Court  or  a  Judge  may,  in  or  for  the  purposes  of 

any  interpleader  proceedings,  make  all  such  orders  as  to  costs 
and  all  other  matters  as  may  be  just  and  reasonable.  O.  57, 
r.  15,  (EX 

746 

Sheriff 'a  coats.  16.  Where  a  claim  is  made  to  or  in  respect  of  any  goods 
or  chattels  taken  in  execution  under  the  process  of  the  Court 
it  shall  be  in  writing,  and  upon  the  receipt  of  the  claim 
the  sheriff  or  his  officer  shall  forthwith  give  notice  thereof 
to  the  execution  creditor  according  to  Form  25  in  Appendix 
B.,  or  to  the  like  effect,  and  the  execution  creditor  shall, 
within  four  days  after  receiving  the  notice,  give  notice  to  the 
sheriff  or  his  officer  that  he  admits  or  disputes  the  claim,  ac- 
cording to  Form  26  in  Appendix  B.,  or  to  the  like  effect  If 
the  execution  creditor  admits  the  title  of  the  claimant,  and 
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gives  notice  as  directed  by  thia  Eule,  he  shall  only  be  liable  to    ^*  Si^k, 
such  sheriff  or  officer  for  any  fees  and  expenses  incurred  prior 
to  the  receipt  of  the  notice  admitting  the  claim.     O.  57,  r.  16, 

(E). 

.  747 

17.  Wlien  the  execution  creditor  has  given  notice  to  the  Withdrawal 
sheriff  or  his  officer  that  he  admits  the  claim  of  the  claimant, 

the  sheriff  may  thereupon  withdraw  from  possession  of  the 
goods  claimed,  and  may  apply  for  an  order  protecting  him 
from  any  action  in  respect  of  the  said  seizure  and  possession 
of  the  said  goods,  and  the  Judge  may  make  any  such  order 
as  may  be  just  and  reasonable  in  respect  of  the  same,  provided 
always,  that  the  claimant  shall  receive  notice  of  such  ihtend- 
ed  application,  and  if  he  desires  it  may  attend  the  hearing  of 
the  same,  and  if  he  attend  the  Judge  may,  in  and  for  the  pur- 
poses of  Such  application,  make  all  such  orders  as  to  costs  as 
may  be  just  and  reasonable.     O.  57,  r.  16a.,  (E). 

18.  Where  the  execution  creditor  does  not  in  due  time,  as  costs!** 
directed  by  the  last  preceding  Rule,  admit  or  dispute  the  title      ^^* 
of  the  claimant  to  the  goods  or  chattels,  and  the  claimant  does 

not  withdraw  liis  claim  thereto  by  notice  in  writing  to  the 
sheriff  or  his  officer,  the  sheriff  may  apply  for  an  interplead- 
er summons  to  be  issued,  and  should  the  claimant  withdraw 
his  claim  by  notice  in  writing  to  the  sheriff  or  his  officer,  or 
the  execution  creditor  in  like  manner  serve  an  admission  of 
the  title  of  the  claimant  prior  to  the  return  day  of  such 
summons,  and  at  the  same  time  give  notice  of  such  admission 
to  the  claimant,  the  Judge  may,  in  and  for  the  purposes  of  the 
interpleader  proceedings,  make  all  such  orders  as  to  costs,  fees, 
charges,  and  expenses,  as  may  be  just  and  reasonable.  O.  57, 
r.l7,(E). 

ORDER  LX. 

IT.  1,  >. 

MOTIONS   AND   OTHER   APPLICATIONS. 

749 

1 .  Where  an  application  is  authorized  to  be  made  to  the  Application  to 

^^  .        .  .  Court  or 

Court  or  a  Judge,  such  application,  if  made  to  the  Court  ofJ«dgetobe 
Appeal  or  to  a  Judge  in  Court,  shall  be  made  by  motion  un-  [R-  35^,  (O)i. 
leas  otherwise  provided.     0.  52,  r.  1,  (E),  am. 

2.  No  motion  or  application  for  a  rule  nisi  or  order  to  Restriction  on 
show  cause  shall  hereafter  be  made  in  any  action,  or  (a)  to  ord?raio*8hew 

cause. 
[Cf.R.  358,(0)] 
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761 
When  notice 
of  raotioDto 
besriven. 
TrR.  356,  357, 
368,  (O)]. 


Ex  parte 
appUcation. 


^  **?      set  aside,  remit,  or  enforce  an  award,  or  (6)  for  attachment,  or 

'  (c)  to  answer  the  matters  in  an  affidavit,  or  (d)  against  a 

Sheriff  to  pay  money  levied  under  an  execution.    O.  52,  r.  2, 

(E),  am. 

3.  Except  where  according  to  the  practice  existing  at  the 
time  of  the  passing  of  the  principal  Act  any  order  or  rule 
might  be  made  absolute  ex  parte  in  the  first  instance,  and 
except  where  notwithstanding  Rule  2,  a  motion  or  application 
may  be  made  for  an  order  to  show  cause  only,  no  motion  shall 
be  made  without  previous  notice  to  the  parties  affected  there- 
by. But  the  Court  or  a  Judge,  if  satisfied  that  the  delay 
caused. by  proceeding  in  the  ordinary  way  would  or  might 
entail  irreparable  or  serious  mischief,  may  make  any  order  ex 
parte  upon  such  terms  as  to  costs  or  otherwise,  and  subject  to 
such  undertaking,  if  any,  as  the  Court  or  Judge  may  think 
just ;  and  any  party  affected  by  such  order  may  move  to  set 
it  aside.     O.  52,  r.  3,  (E). 

Wheit^oiind*      "*•     Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an 

mo^on^^be    award,  or  for  attachment,  shall  state   in  general  terms  the 

?w^363^  (0)1.  groimds  of  the  application ;  and,  where  any  such  motion  is 

founded  on  evidence  by  affidavit,  a  copy  of  any   affidavit 

intended  to  be  used  shall  be  served  with  the  notice  of  motion. 

0.  52,  r.  4,  (E),  am. 

5.  Unless  the  Court  or  a  Judge  give  special  leave  to  the 
contrary  there  must  be  at  least  six  clear  days  between  the 
service  of  a  notice  of  motion  and  the  day  named  in  the  notice 
for  hearing  the  motion  ;  provided  that  in  applications  to  answer 
the  matters  in  an  affidavit  the  notice  of  motion  shall  be  served 
on  the  parties  not  less  than  ten  clear  days  before  the  time 
fixed  by  the  notice  for  making  the  motion.     0. 52,  r.  5,  (E),  am. 

6.  If  on  the  hearing  of  a  motion  or  other  application  the 
Court  or  a  Judge  shall  be  of  opinion  that  any  person  to  whom 
notice  has  not  been  given  ought  to  have  or  to  have  had  such 
notice,  the  Court  or  Judge  may  either  dismiss  the  motion  or 
application,  or  adjourn  the  hearing  thereof,  in  order  that  such 
notice  may  be  given,  upon  such  terms,  if  any,  as  the  Court  or 
Judge  may  think  fit  to  impose.     0.  52,  r.  6,  (E). 

T.  The  hearing  of  any  motion  or  application  may  from 
time  to  time  be  adjourned  upon  such  terms,  if  any,  as  the 
Court  or  Judge  shall  think  fit     O.  52.  r.  7,  (E). 


753 
Length  of 
notice  of 
motion. 
[Cf.R.  818,(0)]. 


764 
Motion  may 
be  dismissed 
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766 
Adjournment 
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8.     The  plaintiff  shall,  without  any  special  leave,  be  at    lil*  J5t. 


liberty  to  serve  any  notice  of  motion  or  other  notice  or  any         7fi6 
petition  or  summons  uixm  any  defendant  who,  havins:  been  notice  on 
duly  served  with  a  writ  of  summons   to   appear,  has  not  served  with 
appeared  within  the  time  limited  for  that  purpose.     0.  52,  appearing, 
r.  8,  (E). 

9.  The  plaintiff  may  without  leave  serve  a  notice  of  motion  Service  of 
for  an  injunction,  and  may  by  leave  of  the  Court  or  a  Judge,  writ  or  before 
to  be  obtained  ex  parte,  serve  any  other  notice  of  motion  upon  appearance, 
upon  any  defendant  along  with  the  writ  of  summons,  or  at 

any  time  after  service  of  the  writ  of  summons  and  before  the 
time  limited  for  the  appearance  of  such  defendant.  O.  52, 
r.  9,  (E),  am. ;  R.  361,  (O). 

10.  No  order  shall  issue  for  the  return  of  any  writ  or  order  Notice  to 
for  replevin,  or  to  bring  in  the  body  of  a  person  ordered  to  be  return  writ, 
attached,  arrested  or  committed  ;  but  a  notice  from  the  person  Pcf.'  r.  1045  (i), 
issuing  the  writ,  or  obtaining  the  order  for  replevin,  attach- 
ment, arrest,  or  committal  (if  not  represented  by  a  solicitor, 

or  by  his  solicitor,  calling  upon  the  sheriff  to  return  such 
writ  or  order,  or  to  bring  in  the  body  within  a  given  time,  if 
not  complied  with,  shall  entitle  such  person  to  apply  for  an 
order  for  the  committal  of  such  sheriff.     O.  52,  r.  11,  (E),  am, 

1 1 .  Where    any  sheriff,  before  going  out  of  office,  arrest  Noti<»^  ex- 
any  defendant,  and   render  return  of  cepi  corpus,  he  may  be  brfn^  in^bod^. 
called  upon  by  a  notice,  as  provided  by  the  next  preceding  (O)]. 

rule,  to  bring  in  the  body  within  the  time  allowed  by  law, 
although  he  is  out  of  office  when  such  notice  is  given.  O.  52, 
r.  12,  (E);  R.  S.  C.  H.  T.  1841. 

1 58.     Every  order,  if  and  when  drawn  up,  shall  be  dated  the  Date  of  order 
day  of  the  week,  month,  and  the  year,  on  which  the  same  was  up. 

.  ICf  R  689  (I) 

made,  unless  the  Court  or  a  Judge  otherwise  direct,  and  shall  (0)i 
take  effect  aocoi-dingly.     O.  52,  r.  13,  (E). 

701 

1 3.  Where  an  order  has  been  made  not  embodying  any  Orders  that 
special  terms,  nor  including  any  special  directions,  but  simply  drawn  up. 
enlarging  time  for  taking  any  proceeding  or  doing  any  act  or 
giving  leave  (a)  for  the  issue  of  any  writ  other  tlian  a  writ  of 
attachment,  (h)  for  the  amendment  of  any  writ  or  pleadings, 
(c)  for  the  filing  of  any  document,  or  (d)  for  any  act  to  be 
done  by  any  officer  of  the  Court  other  than  a  ^^olicitor,  it  shaB 
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762 
Statemont  of 
persons  to  be 
served  with 
petition. 


not  be  necessary  to  draw  up  such  order  unless  the  Court  or  a 
Judge  shall  otherwise  direct;  but  the  production  of  a  note 
or  memorandum  of  such  order,  signed  by  a  Judge,  shall  be 
sufficient  authority  for  such  enlargement  of  time,  issue,  amend- 
ment, filing,  or  other  act  A  direction  that  the  costs  of  such 
order  shall  be  costs  in  any  cause  or  matter  shall  not  be  deemed 
a  special  direction  within  the  meaning  of  this  rule.  The 
solicitor  of  the  person  on  whose  application  such  order  is 
made,  shall  forthwith  deliver  a  copy  of  such  note  or  memo- 
randum to  such  person  (if  any)  as  would,  if  this  rule  had  not 
been  made,  have  been  required  to  be  served  with  such  order. 
0.  52,  r.  14,  (E),  am, 

14.  At  the  foot  of  every  petition  (not  being  a  petition 
of  course)  presented  to  the  Court  or  a  Judge,  and  of  every  copy 
thereof,  a  statement  shall  be  made  of  the  persons,  if  any,  in- 
tended to  be  served  therewith,  and  if  no  person  is  intended  to 
.be  served,  a  statement  to  that  effect  shall  be  made  at  the  foot 
of  the  petition   and   of  every  copy  thereof.     O.  52,  r.  16,  (E). 


763 
Ijengtki  of 
notice  of 


1 5,     Unless  the  Court  or  a  Judge  gives  leave  to  the  contrary 
^R?348,  (O)].  t'here  must  be  at  least  six  clear  days  between  the  service  and 
the  day  appointed  for  hearing  a  petition.     O.  52.  r.  17,  (E),  am. 


e.  LSI, 

rr.  1—3. 


ORDER  LXI. 
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764 
Applications 
at  Chambers 


I.  Every  application  at  Chambers  not  made  ex  parte  shall 
bypommonfi.  be  made  by  summons,  unless  otherwise  provided.  In  this 
order,  where  originating  summons  is  not  referred  to,  the  word 
"summons"  shall  mean  a  summons  signed  and  granted  by  a 
Judge.     O.  54,  r,  1,  (E),  am. 


765 
Ex  parte 
appucations 
by  Jud^re  8 
snmmonf). 


766 
Form  and 
issue  of 
orifirinaUnfiT 
summons. 


2.  Every  application  for  payment  or  transfer  out  of  court 
made  ex  parte,  and  every  other  application  made  ex  parte  in 
which  the  Judge  or  proper  officer  shall  think  fit  so  to  require, 
shall  be  made  by  summons.     O.  54,  r.  2,  (E). 

3.  An  originating  summons  shall  be  in  the  Form  No.  2  or 
3,  Appendix  K.,  to  these  Rules,  with  such  variations  as  circum- 
stances may  require.  It  shall  be  mgned  and  sealed  by  the 
proper  officer  and  shall  be  prepared  and  issued  by  the  applicant 
or  his  solicitor.     O.  54,  r.  4/>.,  (E),  am. 
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4.  The  parties  served  with  an  originating  summons  shall,      n.^^^ 
except  as  hereinafter  provided,  before  they  are  heard,  appear        m 

^  ..  ,,  -i*.  .    Appearance  to 

thereto  as  to  an  action  commenced  by  a  wnt  of  summons.     A  orisrinating 

-.  i»         1^    /•         ii      1         •  «  summons. 

party  so  served  may  appear  at  any  time  before  the  hearing  of 
the  summons.  If  he  appears  at  any  time  after  the  time 
limited  by  the  summons  for  appearance  he  shall  not,  unless 
the  Caurt  or  a  Judge  shall  otherwise  order,  be  entitled  to  any 
further  time  for  any  purpose,  than  if  he  had  appeared  accord- 
ing to  the  summons.      0.  54,  r.  4,  (Ej,  am. 

.         .  768 

5.  The  day  and  hour  for  attendance  under  an  originating  -^'^"^^^S^^ 
summons  to  which  an  appearance  is  required  to   be  entered  ^^^  ^^• 
shall  after  appearance  be  fixed  by  notice.     Such  notice  shall 

be  in  Form  No.  4,  Appendix  K.  The  notice  shall  be  served  on 
the  defendant  or  respondent  by  delivering  a  copy  thereof  to 
the  solicitor  of  the  defendant  or  where  the  defendant  or  re- 
spondent appears  in  person  at  the  address  for  service  named 
in  the  memorandum  of  appearance  of  such  defendant  or  re- 
spondent, and  shall  be  served  not  less  than  six  clear  days  be- 
fore the  return  day.  The  day  and  hour  and  place  for  the  hear- 
ing of  an  ex  parte  summons  shall  be  fixed  by  the  Judge  before 
whom  the  matter  is  to  be  heard.     O.  54,  r.  4rZ.,  (E),  am, 

,    .  ...  "w 

6.  Every  summons,  not  being  an  originating  summons  to  serrice  of 

which  an  appearance  is  required  to  be  entered,  shall  be  served  i^'^^^J^"^ 
six  clear  days  before  the  return  thereof,  unless  in  any  case  it 
shall  be  otherwise  ordered.     Provided  that   in  case   of  sum- 
monses for  time  only,  the  summons  may  be  served  two  clear 
days  previous  to  the  return  thereof.     O.  54,  r.  4e.,  (E). 

770 

7.  Where  any  of  the  parties  to  a  summons  fail  to  attend,  |i^  whSre** 
whether  upon  the  return  of  the  summons,  or  at  any  time  ap-  toattwiX'**^^ 
pointed  for  the  consideration  or  further  consideration  of  the 

matter,  the  Judge  may  proceed  ex  parte,  if,  consider- 
ing the  nature  of  the  case,  he  think  it  expedient  so  to 
do ;  no  aflSdavit  of  non-attendance  shall  be  required  or  allow- 
ed, but  the  Judge  may  require  such  evidence  of  service  as  he 
may  think  just.     0.  54,  r.  5,  (E). 

8.  Where  the  Judge  has  proceeded  ex  parte,  such  proceed-  Reconsidcra- 
ing  shall  not  in  any  manner  be  reconsidered  in  the  Judge's  proceedings. 
Chambers,  unless  the  Judge  shall  be  satisfied  that  the  party 

failing  to  attend  was  not  guilty  of  wilful  delay  or  negligence; 
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Adjournment 
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and  ill  such  case  the  ooets  occasioned  by  his  non^ttendimce 
shall  be  in  the  discretion  of  the  Judge,  who  may  fix  the  same 
at  the  time,  and  direct  them  to  be  paid  by  the  party  or  his 
solicitor  bef (Mre  he  shall  be  permitted  to  have  such  proceeding 
reconsidered,  or  make  such  other  order  as  to  such  costs  as  be 
may  think  just    O.  54,  r.  G,  (E). 

9,  Where  a  proceeding  in  Chambers  fails  by  reason  of  the 
non-attendance  of  any  party,  and  the  Judge  does  not  think  it 
expeaient  to  proceed  ex  parte,  the  Judge  may  order  such  an 
a]iX)imt  of  casts  (if  any)  as  he  shall  think  reasonable  to  be 
paid  to  the  party  attending  by  the  absent  party,  O.  54,  r. 
7,  (E),  am. 

I  •.  Where  matters  in  respect  of  which  summonses  have 
been  issued  are  not  disposed  of  upon  the  return  of  the  sum- 
mons, ttie  parties  shall  attend  from  time  to  time,  without 
further  summons,  at  such  time  or  times  as  may  be  appointed 
for  the  COLT  ifleration  or  further  consideration  of  the  matter. 
0.  54,  r.  8,  (E), 

1 1 .  In  every  cause  or  matter  where  any  party  thereto  makes 
any  application  at  Chambers,  either  by  way  of  summons  or 
otherwise,  he  shall  be  at  liberty  to  include  in  one  and  the  same 
application,  all  matters  upon  which  he  then  desires  the  order 
or  directions  of  the  Court  or  Judge ;  and  upcm  the  hearing  of 
such  application  it  shall  be  lawful  for  the  Court  or  Judge  to 
make  any  order  and  give  any  directions  relative  to  or  conse- 
qu^.ntial  on  the  matter  of  such  application  as  may  be  just :  any 
such  application  may,  if  the  Judge  thinks  fit,  be  adjourned 
from  Chambers  into  Court,  or  from  Court  into  Chambers, 
O.  54,  r.  9,  (E). 

lit,  A  summons  other  than  an  originating  summons  shall 
be  in  the  Form  No.  1  in  Appendix  K.,  with  such  variations  as 
circumstances  may  require.     O.  54,  r.  10,  (E),  am, 

1 3.  Whenever  in  any  proceeding  in  Chambers  the  same 
solicitor  is  employed  for  two  or  more  parties,  the  Judge  may 
require  that  any  of  said  parties  shall  be  represent^  by  a 
distinct  solicitor,  and  adjourn  such  proceedings  until  such 
party  is  so  represented.     O.  55,  r.  41,  (E). 


777 
Assistance  of 
experts. 


1 4.     The  Judge  in  Chambers  may  in  such  way  as  he  thinks 
fit,  obtain  the  assistance  of  accountants,  merchants,  engineers, 
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actuaries,  and  other  scientific  persons  the  better  to  enable  any     ^J;  Jj^J, 
matter  at  once  to  be  determined,  and  he  may  act  upon  the 
certificate  of  any  such  person.     O.  55,  r.  19,  (E). 

1 5.  Ad  appeal  from  the  decision  of  a  Judge  at  Chambers  ^pcbi  finMi 
shaU  be  to  the  Coiurt  of  Appeal     See  O.  54,  r.  23,  (E).  SSMrtHm. 

779 

1 6.  Every  appeal  from  any  decision  at  Chambers  shall  be  Appeal  to  be 
by  motion,  and  shall  be  made  within  twenty  days  after  the  within  tweoty 
decision  appealed  against,  or,  if  no  Court  to  which  such  ap- 
peal can  be  made  shall  sit  within  such  twenty  days,  then  on  the 

first  day  on  which  any  such  Court  may  be  sitting  after  the 
expiration  of  such  twenty  days.     O.  54,  r.  24,  (E),  am. 

780 

17.  An  order  shall  be  in  the  Form  No.  6,  in  Appendix  K.,  Form  of  order, 
with  such  variations  as  circumstances  require.     O.  54,  r.  29, 

(E),  am. 

1 8.  The  C  3urt  may  adjourn  for  consideration  in  Chambers  Mattera  may 
any  motion  or  matter  brought  before   it  which  should  have  fiS)S?^urt  to 
been  brought  on  in   Chambers  or  which,   though  properly  ^w»Sa.*° 
lMX)ught  on  in  Court,  may,  in  the  opinion  of  the  Court,  be  dis- 
posed of  more  conveniently  in  Chambers ;  and  any  motion  or 

matter  brought  on  in  Chambers  may  similarly  be  adjourned  into 
Court  from  Chambers  by  the  Judge  before  whom  the 
same  is  brought  on ;  and  any  such  adjournment  shall  be  sub- 
ject to  such  order  as  to  costs  or  otherwise  as  may  seem  just. 
R.  367,  (O). 

19.  A  Judge  sitting  in  Chambers  may  ex.ei'cise  the  same  jud«e?n 
power  and  jurisdiction  in  respect  to  all  business  as  is  exercised  mayexerciw 
by  the  Court ;  all  orders  made  by  a  Judge  in  Chambers  shall  ESurT  ^ 
have  the  force  and  effect  of  orders  of  the  Court.     R.  368, 

(O),  am, 

ORDER  LXn.  •»  ■-«'- 

COICSOLIDATION   OF   ACTIONS. 

78S 

Causes  or  matters  may  be  consolidated  by  order  of  ^-h©  ^^^^^^^^'^ 
Court  or  a  Judge  in  the  manner  in  use  in  Superior  Courts  a*^  [gj,^^^^  (Q)). 
common  law.     O.  49,  r.  8,  (E),  am. 
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COMPOUNDING  PENAL   ACTIONS. 

784 

pound  penal™  '•  I^^e  to  Compound  a  penal  action  shall  not  be  given 
[Cf?  R.  06,  (O)].  ^  cases  where  part  of  the  penalty  goes  to  the  Crown,  unless 

notice  shall  first  have  been  given  to  the  proper  officer.     0. 50, 

r.  13,  (E),  am. 

785 

Sm^onding  ^'  ^^^  Order  to  compound  a  penal  action  shall  expressly 
IR  437,  (0)1.     state  that  the  defendant  undertakes  to  pay  the  sum  for  which 

the  Court  has  given  him  leave  to  compound  the  action.     0. 50, 

r.  14,  (E),  am. 

786 

SrMon^o?"^        S.     Where  leave  is  given  to  compound  a  penal  action,  the 
[C™^»!^iO)].  proportion  of  the  Crown  in  the  composition  shall,  unless  other- 
wise ordered,  be  paid  to  the  Receiver-General  for  the  use  of 
His  Majesty.     O.  50,  r.  15,  (E),  ain. 

%f/?.'  ORDER  LXIV. 

ARBITRATION   AND   REFERENCES 

787 

Submission  to  1,  A  Submission,  unless  a  contrary  intention  is  expressed 
eSbctas ftn*  therein,  shall  be  irrevocaMe,  except  by  leave  of  the  Court  or 
order  of  Court.  ^  Judge,  and  shall  have  the  same  effect  in  all  respects  as  if  it 

had  been  made  an  order  of  Court.     52  &  53  Vict.  c.  49,  a  1, 

(Imp.). 

788 

impl/^^in  ^-     -A.  submissiou,  unless  a  contrary  intention  is  expressed 

submiRsion.  therein,  shall  be  deemed  to  include  the  following  provisions, 
so  far  as  they  are  applicable  to  the  reference  under  th^  sub- 
mission : — 

(a)     If  no  other  mode  of  reference  is  pro\4ded,  the  refer- 
ence shall  be  to  a  single  arbitrator ; 

(6)  If  the  reference  is  to  two  arbitrators,  the  two 
arbitrators  may  appoint  an  umpire  at  any  time 
within  the  period  during  which  they  have  power 
to  make  an  award  ; 

(e)  The  arbitrators  shall  make  their  award  in  writing 
witliin  three  months  after  entering  on  the  refer- 
ence, or  after  having  been  called  on  to  act  by 
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notice  in  writing  from  any  party  to  the  submission, 
or  on  or  before  any  later  day  to  which  the  arbitra- 
tors, by  any  writing  signed  by  them,  may  from 
time  to  time  enlarge  the  time  for  m&king  the 
award ; 

(d)  If  the  arbitrators  have  allowed  their  time  or  extended 
time  to  expire  without  making  an  award,  or  have 
delivered  to  any  party  to  the  submission,  or  to  the 
umpire  a  notice  in  writing,  stating  that  they  cannot 
agree,  the  umpire  may  forthwith  enter  on  the 
reference  in  lieu  of  the  arbitrators; 

{e)  The  umpire  shall  make  his  award  within  one  month 
after  the  original  or  extended  time  appointed  for 
making  tlie  award  of  the  arbitrators  has  expired, 
or  on  or  before  any  later  day  to  which  the  umpire 
by  any  writing  signed  by  him  may  from  time  to 
time  enlarge  the  time  for  making  his  award ; 

(/)  The  parties  to  the  reference,  and  all  persons  claiming 
through  them  respectively,  shall,  subject  to  any 
legal  objection,  submit  to  be  examined  by  the 
arbitrators  or  umpire,  on  oath  or  affirmation,  in 
relation  to  the  matters  in  dispute,  and  shall,  subject 
aa  aforesaid,  produce  before  the  arbitrators  or 
umpire,  all  books,  deeds,  papers,  accounts,  writings, 
and  documents  within  their  possession  or  power 
respectively  which  may  be  required  or  called  for 
and  do  all  other  things  which  during  the  proceed- 
ings on  the  reference  the  arbitrators  or  umpire 
may  require ; 

(g)    The  witnesses  on  the  reference  shall,  if  the  arbitra- 
tors or  umpire  think  fit,  be  examined  on  oath  or 
•  affirmation ; 

{It)  The  award  to  be  made  by  the  arbitrators  or  umpire 
shall  be  final  and  binding  on  the  parties  and  the 
persons  claiming  under  them  respectively ; 

(♦)  The  costs  of  the  reference  and  award  shall  be  in  the 
discretion  of  the  arbitrators  or  umpire,  who  may 
direct  to  and  by  whom  and  in  what  manner  those 
costs  or  any  part  thereof  shall  be  paid,  and  may 
tax  or  settle  the  amount  of  costs  to  be  so  paid  or 


9.  UUV, 

r.  9— Con. 
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any  part  thereof,  and  may  award  costs  to  be  paid 
as  between    solicitor  and  client     52  &  53  Vict, 
c  49,  a  2,  (Imp.),  and  schedule. 

789 

^'(^"^^  ^       3.     Where  a  submission  provides  that  the  reference  shall 

^^^^^^         be  to  an  official  referee,  any  official  referee  to  whom  application 

is  made  shall,  subject  to  any  order  of  the  Court  or  a  Judge  as 

to  transfer  or  otherwise,  hear  and  determine  the  matters  agreed 

to  be  referred.     62  &  53  Vict,  c  49,  a  3,  (Imp.). 

790 

SSJeedto^^  4.  If  any  party  to  a  submission,  or  any  person  claiminor 
submission?  through  or  Under  him,  commences  any  legal  proceedings  in 
any  Court  against  any  other  party  to  the  submission,  or  any 
person  claiming  through  or  under  him,  in  respect  of  any  matter 
agreed  to  be  referred,  any  party  to  such  legal  proceedings  may 
at  any  time  after  appearance,  and  before  delivering  any  plead- 
ings or  taking  any  other  steps  in  the  proceedings,  apply  to  that 
Court  to  stay  the  proceedings,  and  that  Court  or  a  Judge 
thereof  if  satisfied  that  there  is  no  sufficient  reason  why  the 
matter  should  not  be  referred  in  accordance  with  the  sub- 
mission, and  that  the  applicant  was,  at  the  time  when  the 
proceedings  were  commenced,  and  still  remains,  ready  and 
willing  to  do  all  things  necessary  to  the  proper  conduct  of 
the  arbitration,  may  make  an  order  staying  the  proceedings. 
52  &  53  Vict.  c.  49,  s.  4,  (Imp.). 

791 

Oo^^in*c»r^       5.     In  any  of  the  following  cases : — 

taiu  cases  to 
apDoint  an 

umpire,  o^^  a  (a)     Where  a  submission  pro>ndes  that  the  reference  shall 

tor.   ^"^       '  be  to  a  single  arbitrator,  and  all  the  parties  do  not 

after  differences  have  arisen  concur  in  the  appoint- 
ment of  an  arbitrator ; 

(6)  If  an  appointed  arbitrator  refuses  to  act,  or  is  inca- 
pable of  acting,  or  dies,  and  the  submission  does 
not  show  that  it  was  intended  that  the  vacancy 
should  not  be  supplied,  and  the  parties  do  not 
supply  the  vacancy ; 

(c)  Where  the  parties  or  two  arbitrators  are  at  liberty 
to  appoint  an  umpire  or  third  arbitrator  and  do 
not  appoint  him  ; 
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{d)  Where  an  appointed  umpire  or  third  ajrbitrator  ^*i^* 
refuses  to  act,  or  is  incapable  of  acting,  or  dies,, 
and  the  submission  does  not  show  that  it  was 
intended  that  the  vacancy  should  not  be  supplied 
and  the  parties  or  arbitrators  do  not  supply  the 
vacancy ; 

*any  party  may  serve  the  other  parties  or  the  arbitrators, 
as  the  case  may  be,  with  a  written  notice  to  appoint  an 
arbitrator,  umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days 
after  the  service  of  the  motice,  the  Court  or  a  Judge  may,  on 
application  by  ^  the  party  who  gave  the  notice,  appoint  an 
arbitrator,  umpire,  or  third  arHtrator,  who  shall  have  tiie  like 
powers  to  act  in  the  reference,  and  make  an  award  as  if  he 
had  been  appointed  by  consent  of  all  parties.  62  &  53  Vict, 
c.  49.  8.  5,  (imp.). 

792 

6.     Where  a  submission  provides  that  the  reference  shall  j^J^^^jJi 
be  to  two  arbitrators,  one  to  be  appointed  by  each  party,  then  ^^^i^*** 
unless  the  submission  expresses  a  contrary  intention,- —  yacanoy. 

(a)  If  either  of  l^e  appointed  arbitrators  refuses  to  act 
or  is  incapable  of  acting,  or  dies,  the  party  who 
appointed  him  may  appoint  a  new  arbitrator  in 
his  place ; 

(6)  If,  on  such  a  reference,  one  party  fails  to  appoint  an 
arbitrator,  either  originally  or  by  way  of  substitu- 
tion as  aforesaid,  for  seven  clear  days  after  the 
other  party,  having  appointed  his  arbitrator,  has 
served  the  party  making  default  with  notice  to 
make  the  appointment,  the  party  who  has  ap- 
pointed an  arbitrator  may  appoint  that  arbitrator 
to  act  as  sole  arbitrator  in  the  reference,  and  his 
award  shall  be  binding  on  both  parties  as  if  he 
had  been  appointed  by  consent.  Provided  that  the 
Court  or  a  Judge  may  set  aside  any  appointment 
made  in  pursuance  of  this  rule.  52  &  53  Vict. 
c  49,  a  6,  (Imp.). 
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793 
Powers  of 
arbitrators. 


794 
Witnessee 
may  be  sum- 
moned by 
subpoena. 


796 
Power  to 
enlarge  time 
for  making? 
an  award. 


796 
Power  to 
remit  award. 


T.  The  arbitrators  or  umpire  acting  under  a  Bubmission 
shall,  unless  the  submission  expresses  a  contrary  intention, 
have  power  — 

(a)  to  administer  oaths  to  or  to  take  the  affirmation  of 
the  parties  and  witnesses  appearing ;  and 

(6)  to  state  an  award  as  to  the  whole  or  part  thereof  in 
the  form  of  a  special  case  for  the  opinion  of  the 
Court  of  Appeal  or  a  Judge ;  and 

(c)  to  coiTeet  in  an  award  any  clerical  mistake  or  error 
arising  from  any  accidental  slip  or  omission.  52 
&  53  Vict.  c.  49,  8.  7,  (Imp.),  am. 

8. — (1)  Any  party  to  a  submission  may  issue  a  writ  of 
subposnu  ad  testificavduray  or  a  writ  of  subpoena  duces  tecum, 
but  no  person  shall  be  compelled  under  any  such  writ  to  pro- 
duce any  document  which  he  could  not  be  compelled  to  produce 
on  the  trial  of  an  action.     52  &  53  Vict.  c.  49,  s.  8,  (Imp.). 

(2).  Any  person  on  whom  such  subpoena  has  been  served, 
and  who  has  been  paid  or  tendered  the  fees  for  travel  and  at- 
tendance prescribed  for  witnesses  in  the  Court,  shall  be  liable, 
in  case  of  disobedience  of  such  subpoena,  to  the  same  punish- 
ment and  penalties  as  if  the  same  had  been  issued  in  an 
action  in  the  Court  for  the  attendance  of  witnesses  at  the 
trial 

9.  The  time  for  making  an  award  may  from  time  to  time 
be  enlarged  by  order  of  tlie  Court  or  a  Judge,  whether  the 
time  for  making  the  award  has  expired  or  not  52  &  53  Vict, 
c.  49,  s.  9,  (Imp.).    ' 

10. — (1).  In  all  cases  of  reference  to  arbitration  the  Court 
or  a  Judge  may  from  time  to  time  remit  the  matters  referred, 
or  any  of  them,  to  the  reconsideration  of  the  arbitrators 
or  umpire. 

(2).  Where  an  award  is  remitted,  the  arbitrators  or  umpire 
shall,  unless  the  order  otherwise  directs,  make  their  award 
within  three  months  after  the  date  of  the  order.  52  &  53 
Vict.  c.  49,  s.  10,  (Imp.). 
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1 1 . — (1).    Where  an  arbitrator  or  umpire  has  miaoonducted    JJ:^  n^i. 
himself  the  Court  or>Judge  may  remove  him.  797 

Power  to  set 
aside  award. 

(2).  Where  an  abitrator  or  umpire  has  misconducted  him- 
self, or  an  arbitration  or  award  haa  been  improperly  procured, 
the  Court  or  Judge  may  set  the  award  aside.  52  &  53  Vict, 
c.  49,  a  11,  (Imp.). 

1  %.     An  award  on  a  submission  may,  by  leave  of  the  Enforcement 
Court    or  a  Judge,    be  enforced  in  the  same    manner    as  a     *^^ 
judgment  or  order  to  the  same  effect.     52  &  53  Vict.  c.  49» 
s.  12,  (Imp.). 

13.  —  (1)    Subject    to    these    Rules    and    to   any    right  Reference  for 
to  have  particular    cases  tried   by  a  jury,  the  Court  or  a  report^  **^ 
Judge    may   refer   any    question   arising  in    any   cause   or 
matter  (other  than   a  criminal    proceeding  by   the   Crown) 
for  inquiry  or  report  to  any  official  or  special  referee. 


(2)  The  report  of  the  referee  may  be  adopted  wholly  or 
partially  by  the  C!ourt  or  a  Judge  and  if  so  adopted  may 
"be  enforced  as  a  judgment  or  order  to  the  same  effect. 
S2  &  53  Vict.  c.  49,  s.  13,  (Imp.),  am. 

1 4.     In  any  cause  or  matter  (other  than  a  criminal  pro-  Reference  for 
ceeding  by  the  Crown), —  *^*^^- 

(a)  If  all  the  parties  interested   who  are  not  under 

disability  consent ;  or, 

(b)  If  the  cause  or  matter  requires  any  prolonged  ex- 

amination of  documents  or  any  scientific  or  local 
investigation  which  cannot  in  the  opinion  of  the 
Court  or  a  Judge  conveniently  be  made  before 
a  jury  or  conducted  by  the  Court;  or, 

(c)  If  the  question  in  dispute,  consists  wholly  or  in  part 

of  matters  of  account ; 

the  Court  or  a  Judge  may  at  any  time  order  the  whole 
cause  or  matter  or  any  question  or  issue  of  fttct  arising 
therein,  to  be  tried  before  a  referee  or  arbitrator  respectively 
agreed  on  by  the  parties,  or  before  an  official  referee  or 
officer  of  the  Court.     52  &  53  Vict.  c.  49,  s.  14,  (Imp.). 
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rtt  u^Si.        '*• — (^)  ^^  *^'^  cases  of  reference  to  aa  offieial  or  special 

SOI         referee  or  arbitrator  under  an  order  of  the  Court  or  a  Judge 

renranerettoB  in  any  cause  or  matter,  the  official  or  special  referee  or  arbitra- 

arbUaS^*"    tor  shall  be  deemed  to  be  an  officer  of  the  Court,  and  shall 

have  such  authority,  and  shall  conduct  the  reference  in  such 

manner,  a^  may  be  prescribed  by  these  Rules  and  subject 

thereto  as  the  Court  or  a  Judge  may  direct. 

(2)  The  report  or  award  of  any  offieial  (^  special  referee 
or  arbitrator  on  any  such  reference  shall,  unless  set  aside  by 
the  Court  or  a  Judge,  be  equivalent  to  the  verdict  of  a  jury. 

(3)  The  remuneration  to  be  paid  to  any  referee  or  itfUtra- 
tw  to  whom  any  matter  is  referred  under  order  of  the  Court 
or  a  Judge  shall  be  determined  by  the  Court  or  a  Judge.  52 
&  53  Vict,  c  49,  8.  15,  (Imp.),  am. 

802 

S?wSi^Sr®       16.     The  Court  or  a  Judge  shall,  as  to  references  under 
co^n^  ^y  order  of  the  Court  or  a  Judge,  have  all  the  powers  which  are 
by  this  order  conferred  on  the  Court  or  a  Judge  as  to  refer- 
ences by  consent  out  of  Court.      52  &  53  Vict.  c.  49,  s.  16, 
(Imp.). 

Court  of  IT.    The  Court  of  Appeal  shall  have  all  the  powers  con- 

.A  ddaaI  to  fuL  VA 

TOwere  of  f  erred  by  this  order  on  the  Court  or  a  Judge  thereof  under  the 
provisions  relating  to  references  under  order  of  the  CJourt,  62 
&  53  Vict.  c.  49,  a  17,  (Imp.). 

804 

^^whSiB      '*•    '^^  Court  or  a  Judge  may  order  that  a  writ  of 

appiBoner.      habeas  corpu8  ad  tesii/lcandwm  diall  issue  to  bring  up  a 

prisoner  for  examination  before  an  official  or  special  referee, 

or  before  any  arbitrator  or  umpire.     52  &  53  Vict,  c  49,  a  18 

(2),  (Imp.). 

806 

stat^ent  of  |  ^.  Any  referee,  arbitrator;  or  umpire  may  at  any  stage 
arbitoiSon'  ^^  ^^^  proceedings  under  a  reference,  and  idiall,  if  so  directed 
by  the  Court  or  a  Judge,  state  in  the  iorm  of  a  special  case 
for  the  opinion  of  the  Court,  or  the  Court  of  Ai^>eal,  any 
question  of  law  arising  in  the  course  of  the  reference.  62  & 
63  Vict  c.  49,  a  19,  (Imp.X  am. 

806 

^^^-  !S0.     Any  order  made  under  this  order  may  be  made  on 

such  terms  as  to  costs,  or  otherwise,  as  the  authority  making 
the  order  thinks  just     52  &  53  Vict  c.  49,  a  20,  (Imp.). 
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tl.     Any  person  who  wilfully  and  corroptly  gives  false    ri.  m-AJ. 
evidence  before  any  referee,  arbitrator,  or  umpire  shall  b^penai^^ 
^iy  of  perjury,  as  if  the  evidence  had  been  given  in  open  ^^i"^- 
Ckmrt  and  may  be  dealt  with,  prosecuted,  and  punished  ac- 
cordingly.    62  &  53  Vict,  c  49,  s.  22,  (Imp.>. 

%%,  This  Order  shall,  except  as  in  this  Order  expressly  ^oti^  to  b« 
mentioned,  apply  to  any  arbitration  to  which  His  Majesty 
the  King  is  a  party,  but  nothing  in  this  order  shall  empow- 
er the  Court  or  a  Judge  to  order  any  proceedings  to  which 
His  Majesty  is  a  party,  or  any  question  or  issue  in  any  such 
proceedings,  to  be  tried  before  any  referee  or  arbitrator,  with- 
out the  consent  of  His  Majesty,  a«  the  case  may  be,  or  shall 
affect  the  law  as  to  costs  payable  by  the  Crown.  52  &  63 
Vict.  c.  49,  8.  23,  (Imp.). 

S3.     This  order  shall  apply  to  every  arbitration  under  any  Application  of 
Act  passed  before  or  after  the  commencement  of  these  Rules  as  refmnoes 
if  the  arbitration  were  pursuant  to  a  submission,  except  in  so  toryWwenJ 
far  as  this  order  is  inconsistent  with  the  Act  regulating  the 
arbitration  or  with  any  rules  or  procedure  authorized  or  re- 
cognized by  that  Act.     52  &  53  Vict.  c.  49,  s.  24,  (Imp.). 

«io 
24.     This  order  shall  not  affect  any  arbitration  pending  at  ^®^jf  ^j  ^g 

the  commencement  of  these  Rides,  but  shall  apply  to  any 
arbitration  commenced  after  the  commencement  of  these 
Rules  under  any  agreement  or  order  made  before  the  com- 
mencement of  these  Rulea    62  &  63  Vict.  c.  49,  s.  26,  (Imp.). 

811 

XS.     In  this  order,  unless  the  contrary  intention  appears,  S&®g*"/|^'   » 
*  Submission  "  means  a  written  agreement  to  submit  present  or 
future   differences  to   arbitration,  whether  an   arbitrator  is 
named  therein  or  not.     62  &  53  Vict.  c.  49,  s.  27,  (Imp.). 

ORDER  LXV.  ""  ^i: 


BAILABLE  PROCEEDINGS. 

812 

I.  In  case  any  person  is  to  be  wrested  and  held  to  bail  in  Writ  of  capias. 
an  action,  the  action  shall  be  commenced  by  and  the  process 
shall  be  a  writ  of  capias  according  to  the  Form  No.  6,  in  Ap- 
pendix A.,  Part  I.  The  writ  shall  be  indorsed  with  a  statement 
of  the  nature  of  the  claim  made,  or  of  the  relief  or  remedy 
required  in  the  action  in  the  same  way  as  a  writ  of  summons 
is  required  to  be  indorsed,  and  in  all  other  respects  the  , 
16 
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Rules  of  these  Orders  relating  to  writs  of  summons  shall  apply 
[See  o.  s,  r.  3,  where  not  inconsistent  with  this  Order  to  writs  of  capias. 
"'^^'  C.  S.  1903,  c.  Ill,  8.  58,  am. 

813 

Direction  of         tj.     Such  Writ  may  be  directed  to  the  sheriff  of  any  county 

in  the  Province,  and  shall,  except  in  the  case  of  concurrent 
Date  and  teste,  writs,  bear  date  on  the  day  on  which  it  issues,  and  shall  be 

tested  in  the  same  manner  as  a  writ  of  summons,  and  shall 
Indorsement,  also  be  indorsed  with  the  amount  for  which  the  defendant  is 

to  be  held  to  bail,  stating  whether  it  is  by  affidavit  or  Judge's 

order.     C.  S.  1903,  c.  Ill,  s.  59,  am. 

8H 

Duratioti  of  3.  No  writ  of  capias  shall  be  in  force  for  more  than  two 
months  from  the  day  of  the  date  thereof,  inclusive ;  but  every 
such  writ  may  be  continued  by  alias  or  pluries,  as  the  case 
may  require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon.     C.  S.  1903,  c.  Ill,  s.  60. 

816 

Con^rrent  ^      Concurrent  writs  of  capias  may  be  issued  from  time  to 

time  in  like  manner  and  form  as  the  original  writ  in  the 
action,  and  shall  only  be  in  force  for  the  same  period  a8  such 
original  writ,  and  no  longer.     C.  S.  1903,  c.  Ill,  s.  Gl. 

816 

Notice  on  5     Upon  each  copy  of  a  writ  of  capias  there  shaU  be 

subscribed  a  notice  to  the  defendant  according  to  the  Form 
No.  7,  in  Appendix  A.,  Part  I.     C.  S.  1903,  c.  Ill,  s.  63. 

817 

writto'Ih^riif  ^*  Every  writ  of  capias,  and  so  many  copies  thereof  as 
there  are  persons  intended  to  be  arrested  thereon,  or  served 
therewith,  together  with  every  memorandum  or  notice 
subscribed  thereto,  and  all  indorsements  thereon,  shall  be 
delivered  to  the  sheriff  or  other  officer  to  whom  such  writ 
is  directed,  or  who  has  the  execution  thereof;  and  the  plaintiff, 
or  his  solicitor,  may,  by  writing,  order  such  sheriff"  or  officer 
to  arrest  one  or  more  of  the  defendants  therein  named,  and  to 
serve  a  copy  thereof  on  one  or  more  of  the  others,  whicli  order 
shall  be  duly  obeyed  by  such  sheriff"  or  officer,  and  such  service 
shall  be  of  the  same  force  and  effect  as  the  service  of  a  writ 
of  summons.     C.  S.  1903,  c.  Ill,  s.  63. 

818 

Execution  of  7.  Such  sheriff  or  officer  shall  execute  the  writ  of  capias 
without  unnecessary  delay,  and  shall,  upon  or  immediately 
after  the  execution  of  such  writ,  cause  one  copy  thereof,  wifJi 
the  memorandum  and  indorsement,  to  be  delivered  to  each 
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person  upon  whom  he  executes  the  same,  whether  by  service     ^;  "J;^ 
or  arrest,  and  shall  immediately  thereafter  indorse  his  return  '" 
on  such  writ,  with  the  true  day  of  the  execution  thereof,  and 
return  the  same  to  the  plaintiflTs  solicitor,  with  an  affidavit  of 
service,  in  case  any  of  the  defendants  named  in  such  writ  may 
have  been  served  with  a  copy  thereof.     C.  S.  1903,  c.  Ill,  s.  64. 

819 

8.  In  all  actions  wherein  the  writ  shall  not  be  so  as  afore-  No  arrest 
said  indorsed  for  bail,  the  defendant  shall  not  be  arrested,  but  not  indoreed 

for  bail. 

shall  be  served  with  a  copy  of  the  process  within  the  jurisdic- 
tion of  the  Court,  in  the  same  manner  as  a  writ  of  summons, 
and  such  service  shall  be  of  the  same  force  and  effect  as  the 
service  of  a  writ  of  summons.     C.  S.  1903,  c.  Ill,  s.  65. 

820 

9.  Where  after  the  commencement  of  an  action  by  writ  Arrest  after 

^  '^  commeDoe- 

of  summons,  a  defendant  is  to  be  arrested,  the  writ  of  capias  naontofacUon. 

shall  be  in  the  Form  No.  8,  in  Appendix  A.,  Part  I.,  and  so 

many  copies  of  such  writ,  with  every  memorandum  or  notice 

subscribed  thereto  or  indorsed  thereon  as  there  may  be  persons 

intended  to  be  arrested  thereon,  shall  be  delivered  with  such 

writ  to  the  sheriff  or  other  officer  who  may  have  the  execution 

thereof,  and  who  shall,  upon  or  immediately  after  the  execution 

thereof,  cause  one  such  copy  to  be  delivered  to  every  person 

upon  whom  such  writ  shall  be  executed,  and  shall  immediately 

thereafter  indorse  thereupon  the  time,  day  and  manner  of  the 

execution  thereof,  and  the  proceedings  in  any  such  action 

shall  be  carried  on  to  judgment,  without  regard  to  the  issuing 

of  such  capias,  or  to  any  proceedings  arising  from  or  dependent 

thereon,  and  on  signing  or  entering  judgment,  the  plaintiff 

shall  he  entitled  to  tax  the  costs  of  such  writ  or  writs  of 

capias  and  the  proceedings  thereon,  in  like  manner  as  if  the 

action  hcwi  been  commenced  by  capias,  together  with  the  other 

costs  incurred  and  taxable  to  the  cause.     C.  S.  1903,  c.  Ill,  s.  66. 

10.  A  defendant  who  shall  have  been  held  to  bail  upon  Render^n 
any  mesne  process,  may  be  rendered  in  discharge  of  his  bail  baSi.*^*^*  ** 
to  the  common  gaol  of  any  county  in  which  he  may  be,  and 

the  render  to  such  county  gaol  shall  be  effected  in  manner 
following,  that  is  to  say : — The  defendant  or  his  bail,  or  one 
of  them,  shall,  for  the  purpose  of  such  render,  obtain  an  order 
as  hereinafter  mentioned,  and  shall  lodge  such  order  with  the 
gaoler  of  such  gaol  to  which  the  render  may  be  made ;  and  a 
notice  in  writing  of  the  lodgment  of  such  order,  and  of  the 
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Order  for 
render. 


defendant  being  actually  in  custody  of  such  gaoler  l)y  yfttae 
of  Boeh  order,  signed  by  the  defendant  or  the  bail,  or  either  of 
them,  shall  be  delivered  to  the  plaintiflTs  8c4icitor;  and  the 
sheriff  of  Huch  county  shall,  on  such  render  so  perfected,  be 
duly  charged  with  the  custody  of  such  defendant,  and  the 
said  bail  shall  be  thereupon  exonerated  from  liability  as  such. 
The  order  for  render  may  be  made  by  any  Judge  of  the  Su- 
preme CJourt  of  Judicature  or  of  any  County  Court,  or  by  a 
commissioner  for  taking  bail  for  the  county  in  which  the 
render  is  to  be  made.     C.  S.  1903,  c.  Ill,  s.  67. 


Render! 


ant  in  custody. 


1 1.  A  defendant  who  shall  hereafter  be  in  the  custody  of 
biui  of^fend-  any  sheriff  by  virtue  of  any  legal  process,  may  be  rendered  in 
discharge  of  his  bail  in  any  action  depending  in  the 
Court,  in  the  manner  hereinbefore  provided  for  a 
render  in  discharge  of  bail ;  and  such  sheriff  shall  on  such 
render  be  duly  charged  with  the  custody  of  such  defendant, 
and  the  said  bail  be  thereupon  wholly  exonerated  from  liabil- 
ity as  such,     C.  S.  1903,  c.  Ill,  s.  68. 


Putting  in  and 
perfecllng  of 
special  bail. 


Time  for 
puttinar  in 
Bpeoial  bail. 


Special  bail 
before  com- 
misHioner. 


826 
Exception  to 
bail. 


IS.  In  all  actions  in  the  Court  special  bail  may 
be  put  in  and  perfected,  according  to-  the  established 
practice  and  tiiese  Rules,  and  after  special  bail  has  been  so 
put  in  the  plaintiff  may  proceed  in  like  manner  as  it  the 
action  had  been  commenced  by  writ  of  summons,  and  the 
defendant  had  appeared  thereto.     C.  S.  1903,  c.  Ill,  s.  69. 

IS.  Special  bail  shall  be  put  in  within  20  days  after 
the   arrest,   inclusive   of  such   day. 

14.  In  all  cases  where  bail  is  put  in  before  a  commis- 
sioner, the  bail-piece,  together  with  the  affidavit  of  the  due 
taking  thereof,  shall  be  forthwith  transmitted  by  the  scdici- 
tor  who  puts  in  the  bail  to  any  one  of  the  Judges  of  the 
Court;  and  the  notice  of  bail,  in  such  cases,  shall  specify 
the  Judge  to  whom  the  bail-piece  has  been  so  transmitted, 
as  well  as  the  commissioner  before  whom  the  bail  was  put 
in,  and  the  names  and  additions  of  the  bail.  R.  1,  S.  C.  H.  T, 
1832. 

1$.  A  plaintiff  shall  be  allowed  fifteen  days,  after  service 
of  the  notice  of  bail,  to  except  against  such  bail ;  and  such 
exception  shall  be  entered  with  the  Judge  before  whom  bail 
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WM  put  i]i»  or  to  whom  the  biil^pieea  has  been  tmnsmitted,    n.Sj^j^ 
as  tho  OMO  msky  be.    R  2,  S,  C.  H.  T.  1832,  am.  ' 

l€.    A  defendant   shall  be   allowed  fifteen  days,  after  Time  for 
service  of  notice  of  exception,  to  procure  his  bail  to  justify,  of\aiL 
or  to  add  other  bail,  who  shall  Juatify  within  the  said  fiJE- 
teen  days,  unless  in  either  case,  upon  application  made  before 
the  said  fifteen  days  expire,  the  Court  or  a  Judge  shall  see 
fit  to  extend  the  time.     R.  3,  S.  C.  H.  T.  1832,  am. 

IT.     Bail  shall  justify  in  open  Court  or  before  the  Judge  Mode^ 
with  whom   the  exceptitm  is  entered,  notice  of  justifjring  ^^*^"^*^®°* 
being  first  duly  given ;  and  in  all  oases,  when  the  bail  reside 
mcHre  than  ten  miles  from  the  place  where  they  are  to  justify, 
they  may  justify  by  affidavit  without  personal   attendance. 
R  4,  S.  C.  H.  T.  1832,  am. 

1 8.  Bail    must    be    housekeepers    or    freeholders ;    and  QuaMflcatton 
in  caaes   where  the   sum  sworn   to  does  not   exceed   twelve 
hundred  doUai-s,  must  be  worth  double  the  sum  sworn  to;  and 

in  cases  above  twelve  hundred  dollars,  must  be  worth  twelve 
hundred  dollars  more  than  the  sum  sworn  to,  over  and  above 
their  just  debts  and  every  other  sum  for  which  they  are 
bail    R  5,  S.  C.  H.  T.  1832. 

19.  The  affidavit  of  justification  shall  be  according  to  the  Affidavit  of 
following  form, — 

In  the  Supreme  Court  of  Judicature. 
Between,  &c. 

A.  B.  and  C.  D.,  bail  for  the  defendant  in  this  cause,  sev- 
erally make  oath  and  say,  and  first  this  deponent,  A.  B.,  for 
himself  saith,  that  he  is  a  housekeeper  (or  freeholder,  as  Uie 
case  may  be),  residing  at  (describing  particularly  the  place  of 
residence);  that  he  is  possessed  of  property  to  the  amount  of 
$  (double  the  amount  of  the  sum  sworn  to,  if  under 

$1,200,  and  if  above  $1,200,  the  amount  of  the  sum  sworn  to, 
and  $1,200  added  thereto),  over  and  above  all  his  just  debts 
(il  bail  in  any  other  action  add),  and  every  other  sum  for 
which  he  is  now  bail  (if  not  bail  in  any  other  action  addXthat 
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Coet«of 
justification. 


When  bail 
deemed  per- 
fected Wnere 
exception. 


•.  i*^^*      |jg  jg  jj^^  i^ji  f^j.  g^jjy  defendaiit  except  in  this  actioii;  thai  tJus 

deponent's  property  to  the  amount  of  the  said  sum  of  $ 
(and  if  bail  in  any  other  action,  "and  of  all  other  sums  for 
which  he  is  now  bail  as  aforesaid")  consists  of  real  property  of 
the  value  of  $  ,  and  of  personal  property  of  the  value  of 

$         ,  (as  the  case  may  be);  and  this  deponent,  C.  D.,  for  him- 
self saith  (as  before). 

Sworn,  &c  R.  6,  S.  C.  H.  T.  1832. 

!8#.  If  the  notice  of  bail  shall  be  accompanied  by  si^ch  an 
affidavit  of  justification,  and  the  plaintiff  afterwards  except 
to  such  bail,  he  shall,  if  such  bail  are  allowed,  pay  the  costs 
of  justification;  and,  if  such  bail  are  rejected,  the  defendant 
shall  pay  the  costs  of  opposition,  unless  the  Court  or  a  Judge 
shall  otherwise  order.     R.  7,  S.  C.  H.  T.  1832. 

%l.  In  cases  of  exception,  when  bail  have  duly  jiistifie*! 
and  been  allowed,  and  an  order  therefor  made  by  a  Judge, 
and  a  copy  of  such  order  has  been  served  on  the  plaintiffs 
solicitor,  the  bail  shall  be  deemed  perfected ;  and  the  solicitor 
who  puts  in  the  bail  shall  forthwith  obtain  the  bail-piece  fi*om 
the  Judge  with  whom  it  lies,  and  file  the  same  with  tlie 
proper  officer.     R.  8,  S.  C.  H  T.  1832,  am. 

JW.  If  the  plaintiff  does  not  except  against  the  bail,  within 
fifteen  days  after  service  of  notice  of  bail,  the  bail  shall,  iu 
like  manner,  be  deemed  perfected  ;  and  the  solicitor  who  puts 
in  the  bail  shall  forthwith,  after  the  expiration  of  the  said 
fifteen  days,  obtain  the  bail-piece  from  the  Judge,  and  file  the 
same  with  the  proper  officer.     R.  9,  S.  C.  H.  T.  1832. 

%3.  In  cases  of  render  of  bail  the  proper  oflScer,  up(Mi 
production  of  a  certificate  of  the  sheriff,  to  whose  custody 
the  defendant  has  been  committed,  that  such  defendant  is  in 
his  custody,  together  with  an  aflSdavit  of  the  service  of  notice 
of  render  upon  the  plaintifTs  solicitor,  nhall  indorse  upon  the 
bail-piece  an  exoneretur,  in  the  words  following :  "The  bail 
within  named  are  exonorated",  and  shall  set  down  the  day  of 
the  month  and  year  of  his  so  doing,  and  sign  his  name  there- 
to ;  and  such  certificate  and  affidavit  shall  thereupon  be  filed 
with  the  bail-piece.     R  10,  S.  C.  H.  T.  1832. 

836 

^lect  to  file     5}4.     Any  solicitor  who  shall  neglect  to  transmit  or  to  file 
the  bail-piece,  as  the  case  may  be,  according  to  the  foregoing 


8S3 
When  baU 
deemed  per- 
fected where 
no  exception. 


Exoneretur, 
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roles,  shall  be  deemed  to  be  in  contempt  of  the  Court  for  dis-    rr/i^^. 
obedience  of  its  rules.     R.  13,  S.  C.  H.  T.  1832.  '         '" 

25.     It  shall  be  deemed  irregular  to  put  in  bail  before  a  when^ 
commissioner  in  any  parish  or  city  in  the  Province   in    which  {S^^tore^om- 
one  or  more  of  the  Judges  of  the  Court  may  reside,  unless  at  ™^*<>"«''- 
times  when  such  Judge  or  Judges  may  be  absent  from   their 
place  of  residence  ;  and  no  Judge  shall  receive  any  bail -piece, 
transmitted  to  him,  in  which  the  bail  may  have  been  entered 
contrary  to  this  rule.     R.  1.  S.  C.  M.  T.  1834. 

%6.     In  case  of  render  after  bail  has  been  put  in  and  Special  bail 

,         .  *  after  render. 

before  judgment,  or  withm  six  months  after  judgment,  a 
defendant  in  custody  may  put  in  special  bail.  In  any  action 
brought  upon  a  bail  bond,  or  against  bail  to  the  action,  the 
Court  or  a  Judge  may  grant  relief  upon  terms  as  has  hereto- 
fore been  the  practice.     C.  S.  1903,  c.  Ill,  s.  70. 

%7.  If  the  plaintiff  or  his  solicitor  omit  to  insert  in  or  in-  EfltectS 
dorse  on  any  writ  of  capias  or  copy  thereof,  any  of  the  matters  ?S?tor  co*^. 
required  by  this  or  any  other  Order  to  be  inserted  therein  or 
indorsed  thereon,  such  writ  or  copy  shall  not  on  that  account 
be  held  void,  but  it  may  be  set  aside  as  irregular,  or  be 
amended,  upon  application  made  to  the  Court  or  a  Judge,  and 
such  amendment  may  be  made  upon  any  application  to  set 
aside  the  writ  upon  such  terms  as  to  the  Court  or  Judge 
seems  fit.  C.  S.  1903,  c  111,  a  71,  am.  See  0.  28,  r.  1,  ante, 
.md  O.  75,  post 

839 

38.     Where  a  defendant  taken  or  detained  in  custody  and  Supereedeae 

•^  where  delay 

imprisoned  for  want  of  bail  for  his  appearance  thereto,  does  ^y  ^^^  *" 
not  appear  and  deliver  a  defence  within  the  time  allowed  for*«^on. 
that  purpose,  unless  the  plaintiff  shall  proceed  to  obtain 
judgment  by  default  as  soon  as  by  the  rules  and  practice  of 
the  Court  he  may  do  so,  the  prisoner  shall  be  discharged  out 
of  custody  by  writ  of  supersedeas,  unless  good  cause  is  shown 
to  the  contrary. 

840 

?89.    Where  such  defendant  appears  and  delivers  a  defence,  Supersedeas 

,  where  delay 

unless  the  plaintiff  proceeds  to  the  trial  of  the  action  or  to  by  plaintiff 

^•••1  111  11  •<•  where  defend- 

obtain  judgment  as  soon  as  by  the  rules  and  the  practice  of  «nt  appears. 
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\*^  the  Court  he  may  do  eo,  the  pmoner  shall  be  diecjiarged  out 
of  custody  by  writ  of  supersedeaA,  unlese  good  cavie  m  ehowa 
to  the  contrary.    See  R.  7,  S.  C.  H.  T.  1839. 

Filing  of  30.     Affidavits  to  hold  to  bail  shall  be  filed  iu  the  office  of 

affldarttto 

hotd  to  xmXL     the  proper  officer  within  five  days  after  the  arrest  of  the 

defendant     E.  2,  S.  C.  H.  T.  1810,  ara. 
Vf V'  ORDER  LXVL 


MISNOMER,  ETC. 

ODeoSteti&B       "•    I*'  sihsM  not  be  necessary  in  any  process,  pleading, 

ent^erf?*^'    affidavit  or  other  proceeding  whatsoever,  to  designate  any  of 

party"  the  parties  or  other  person  whose  name  may  be  introduced 

into  any  such  proceeding,  by  any  other  than  one  Christian  or 

first  name,  being  a  name   commonly  used  by  such  person 

himself,  or  by  which  he  may  generally  have  been  known  or 

called,  and  initial  letters,  or  usual  contractions  or  abbreviations 

for  any  other  Christian  or  first  name  may  be  inserted  where 

such  person  may  have  more  than  one ;  and  no  process,  pleading, 

affidavit  or  other  proceeding  shall  be  vacated,  annulled,  set 

aside  or  otherwise  affected  or  treated  as  nugatory,  defective 

or  irregular,  by  reason  of  the  insertion  of  initial  letters,  or 

other  usual  contractions  or  abbreviations  of  Christian  or  first 

names,  where  one  Christian  or  first  name  commonly  used  by 

the  person,  or  by  which  he  may  be  generally  called  or  known, 

is  set  out  at  length;   provided  always,  that  nothing  herein 

Name  in         Contained  shall  extend  to  the  insertion  of  names  in  the  recital 

dSiumeut.       or  setting  forth  of  any  paper  where  it  is  necessary  or  it  is 

purported  to  recite  or  set  out  such  deed  or  paper  in  haec  verba; 

provided,  also,  that  in  all  actions  upon  bills  of  exchange  or 

vmotifsMto^  promissory  notes,  or  other  written  instruments,  any  of  the 

writteS"*"    parties  to  which  are  designated  by  the  initial  letter  or  letters, 

instrument.    ^  ^^^  contraction  of  the  Christian  or  first  n«ne  or  names, 

it  shall  be  sufficient  in  every  afltdarit  to  hold  to  bail,  and  in 

the  process  and  statement  of  ckuni  to  designate  such  persons 

by  the  same  initial  letter  or  letters,  or  oontractkni  of  the 

Christian  or  first  name  or  names,    instead  (rf  stating  the 

Christian  or  first  name  or  names  in  full     C.  S.  1903,  c.  Ill, 

VmiMcmt^mi-      %,    No  objection  shall  be  allowed  to  aiqr  proceiB  or  pro- 
ceeding for  want   of   or  mistake   in  any  Christian  name  or 
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initiiila  thereof,  if  the  par^  shall  be  deaeribed  by  the  name  by 
which  he  ia  uaoally  ealled  or  known,  or  by  which  he  is  ao- 
Guatomed  to  call  himself.    C.  S.  1908,  c.  112,  a  29,  am. 

ORDER  LXVIL  a.  kvii, 

rr.  1—4. 


APPEALS. 

841 

1.    All  appeals  to  the  Court  of  Appeal  shall  except  where  Appeal  to  b« 
otherwise  provided  be  by  notice  of  motion  as  in  the  case  of  a  /SSi^o^'aB. 
motion  for  a  new  trial  The  appellant  may  by  the  notice  of  ««/«(]. 
motion  appeal  from  the  whole  or  any  part  of  any  judgment  or 
order,  and  the  notice  of  motion  shall  state  whether  the  whole 
or  part  only  of  such  judgment  or  order  is  complained  of,  and 
in  the  latter  case  shall  specify  such  part     0.58,  r.  1,  (E),  am. 

18.     The  notice  of  appeal  shall  be  served  upon  all  parties  service  of 
directly  affected  by  the  appeal,  and  it  shall  not  be  necessary  apoeai 
to  serve  parties  not  so  affected;  but  the  Court  of  Appeal 
may  direct  notice  of  the  appeal  to  be  served  on  all  or  any 
parties  to  the  action  or  other  proceeding,  or  upon  any  person 
not  a  party,  and  in  the  meantime  may  postpone  or  adjourn  the 
hearing  of  the  appeal  upon  such  terms  as  may  be  just,  and  may 
give  such  judgment  and  make  such  order  as  might  have  been 
given  or  made  if  the  persons  served  with  such  notice  had  been 
originally  parties.     Any  notice  of  appeal  may  be  amended  at  Amendment 
any  time  as  the  Court  of  Appeal  may  think  fit     O.  58,  r.  2,  °  "**  '^* 
(E). 

3.  Notice  of  appeal  from   any  judgment  whether  final  or  when  noUoe 
interlocutory  or  from  a  final  order  shall  be    served   within 
twenty  days  after  the   date   of  the  judgment  or  order,  and 

notice  of  appeal  from  any  interlocutory  order  or  from  a  de- 
cision or  order  made  at  Chambers  shall  be  served  within  four 
days  from  the  date  of  such  order  or  decision,  but  the  Court  or 
a  Judge  may  enlarge  and  extend  the  time  for  giving  such 
notice  in  any  of  said  cases  either  before  or  after  the  expiration 
thereof.  Vacation  time  shall  not  be  reckoned  in  the  compu- 
tation of  the  time  for  serving  the  notice  of  appeal. 

847 

4.  The  Court  of  Appeal  shall  have  all  the  powers  and  duties  Powers  of 
as  to  amendment  and  otherwise  provided  by  these  Rules,  Appeal  to 

-  X  •^  amend,  etc. 

together  with  full  discretionary  power  to  receive  f ^^ther  icf .  ra.  488» 
evidenee  upon  questions  of  fact,  such  evidence  to  be  either 
by  oral  examination  in  Court,  by  affidavit,  or  by  deposition 
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rr.  5~T.  taken  before  an  examiner  or  commissicHicr.  Such  fartiier 
evidence  may  be  given  without  special  leave  upon  interlocu- 
tory applications,  or  in  any  case  as  to  matters  which  have 
occurred  after  the  date  of  the  decision  from  which  the  appeal 
is  brought.  Upon  appeals  from  a  judgment  after  trial  or 
hearing  of  any  cause  or  matter  upon  the  merits,  such  further 
evidence  (save  as  to  matters  subsequent  as  aforesaid)  shall 
bfe  admitted  on  special  grounds  only,  and  not  without  special 
Power  as  to     leave  of  the  Court.     The  Court  of  Appeal  shall  have  power 

pronoancinflT  j  •    <•  p  i» 

judfirment  in  to  draw  inferences  of  fact  and  to  give  any  judgment  and 
make  any  order  which  ought  to  have  been  made,  and  to  make 
such  further  or  other  order  as  the  case  may  require.  The 
powers  aforesaid  may  be  exercised  by  the  said  Court,  notwith- 
standing that  the  notice  of  appeal  may  be  that  part  only  of 
the  decision  may  be  reversed  or  varied,  and  such  powers  may 
also  be  exercised  in  favor  of  all  or  any  of  the  respondents  or 
parties,  although  such  respondents  or  parties  may  not  have 
appealed  from  or  complained  of  the  decision.  The  Court  of 
Appeal  shall  have  power  to  make  such  order  as  to  the  whole 
or  any  part  of  the  costs  of  the  appeal  as  may  be  just.  O.  58, 
r.  4,  (E),  am. 

8J8 

new  trS?i.°'^®'^      5.     If  upon  the  hearing  of  an  appeal,  it  shall  appear  to  the 

Icf.R.786,(0)j.  Q^^^  ^j  Appeal  that  a  new  trial  ought  to  be  had,  it  shall  be 

lawful  for  the  said  Court  of  Appeal,  if  it  shall   think   fit,  to 

order  that  the  verdict  and  judgment  shall  be  set  aside,  and 

that  a  new  trial  shall  be  had.     O.  58,  r.  5,  (E). 

819 

^JJ^j^JJJ?  6.  It  shall  not,  under  any  circumstances,  be  necessary 
i^n^f?*^  for  a  respondant  to  give  notice  of  motion  by  way  of  cross  ap- 
[Cf.  R.  813,  {0)1  po^j^  ]y^^  jf  g^  respondent  intends,  upon  the  hearing  of  the  ap- 
peal, to  contend  that  the  decision  of  the  Court  below  should 
be  varied,  he  shall  within  the  time  specified  in  the  next  Rule» 
or  such  time  as  may  be  prescribed  by  special  order,  give  notice 
of  such  intention  to  any  parties  who  may  be  aifected  by  such 
contention.  The  omission  to  give  notice  shall  not  diminish 
the  powers  conferred  by  the  Act  upon  the  Court  of  Appeal, 
but  may,  in  the  discretion  of  the  Court,  be  ground  for  an  ad- 
journment of  the  appeal,  or  for  a  special  order  as  to  costs* 
O.  58,  r.  6,  (E). 

850 

noSce*by'  '^^    Subjcct  to  any  special  order  which  may  be  made,  notice 

respondent,      j^y  ^  respondent  under  the  last  preceding  Rule  shall  in  the 
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case  of  any  'Uppear&om  a  final  judgment  be  an  eight  days'     rr.  8-ml: 
notice,  and  in  the  case  of  an  appeal  from  an  interlocutory 
order  a  four  days'  notice.     O.  58,  r.  7,  (E),  am. 

8.  The    party    appealing    from    a    judgment    or    order  copies  ot 
shall     file    with    the     Rogistrar    six     copies    of    the    no-SSpSnoruse 
tice    of    iq>peal    for    the    use   of  the    Court  on  or  before  ** 

the  first  day  of  the  sittings  of  the  Court  at  which  the  appeal 
is  to  be  heard ;  provided  always,  that  the  Court  may  for  good 
cause  shown  enlarge  the  time  for  the  filing  of  such  notice. 
On  the  filing  of  such  notices  the  Registrar  shall   set  down  setting  down 
the  appeal  by  entering  the  same  in  the  proper  list  of  appeals,  *^^ 
and  it  shall  come  on  to  be  heard  according  to  its  order  in  such 
list,  unless  the  Court  of  Appeal  or  a  Judge  thereof  shall  other- 
wise direct.    A  notice  of  appeal  on  an  appeal  from  a  decision  ^^^  t^m 
or  order  of  a  Judge  at  Chambers  or  from  an  interlocutory  ch^bere 
order  need  not  be  printed.  print^. 

852 

9.  Where  an  ex  parte  application  has  been  refused  by  the  Appeal  from 
Court  or  Judge  below,  an  application  for  a  similar  purpose  parte  appUca- 
may  be  made  to  the  Court  of  Appeal  ex  parte  within  eight 

days  from  the  date  of  such  refusal,  or  within  such  enlarged 
time  as  a  Judge  of  the  Court  below  or  of  the  Court  of  Appeal 
may  allow.     O.  58,  r.  10,  (E),  am, 

853 

10.  When  any  question  of  fact  is  involved  in  an  appeal,  ^p'^f^  **" 
the  evidence  taken  in  the  Court  below  bearing  on  such  question 

shall,  subject  to  any  special  order,  be  brought  before  the  Court 
of  Appeal  as  follows : 

(a)  As  to  any  evidence  taken  by  aflSdavit,  by  the  pro- 
duction of  typewritten  or  printed  copies  of  such 
affidavits ; 

(6)  As  to  any  evidence  given  orally,  by  the  production 
of  a  copy  of  the  Judge  s  notes,  or  a  copy  of  the 
official  stenographer's  report  of  the  evidence  filed 
by  him  with  the  Registrar,  or  other  certified  copy, 
or  such  other  materials  as  the  Court  may  deem 
expedient.     O.  58,  r.  11,  (E),  am. 

11.  At  the  time  of  serving  the  notice  of  appeal,  or  within  printed  case 
five  days  thereafter,  or  within  such  further  time  as  the  Court  ^°  *^ 

of  Appeal  or  a  Judge  thereof  may  allow,  the  appellant  shall 
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Documents, 
etc.,  in  poeeet: 
sion  of  oppo- 
site party. 


856 
When  case  on 
appeal  not  to 
be  printed. 


SSI 
Printinijr  of 
special  < 


adrre  the  reapondadi  with  a  three  clear  days'  nofciee  of  apfiB- 
cation  to  9uch  Court  or  Judge  to  se^le  and  order  which  part, 
if  any,  of  the  evidence,  pleadings,  judgmeat  and  other  proeeed- 
ings  shall  be  printed  for  the  use  of  the  Court  of  Appeal.  If 
the  same  or  part  thereof  as  settled  by  the  Court  or  Judge  is 
(H*dered  to  be  printed  it  shall  form  the  oase  on  appeal  The 
Court  OD  the  hearing  may  refer  or  allow  either  party  to  r^fer 
to  Miy  part  of  the  evidence,  pleadings,  exhibits  and  proceed- 
ings not  induded  in  the  printed  ease.  The  case  oa  appeid 
shall  be  printed  by  the  appellant,  and  he  shall  file  eight  eopies 
thereof  with  the  Registrar,  for  the  use  of  the  Judges  and 
the  oflScers  of  the  Court,  before  the  first  day  of  the  sittings  of 
U)6  Court  at  which  the  appeal  is  to  be  heard,  and  seven  dear 
days  before  said  day  he  shall  deliver  three  copies  of  the 
printed  case  to  the  opposite  party  or  to  his  solicitor  or  agvnt 

1%.  The  party  whose  duty  it  is  to  have  the  case  printed 
shall  be  furnished  by  the  opposite  party  with  copies  of  all 
exhibits  and  documents  in  the  possession  or  control  of  the  lat- 
ter, which  are  ordered  to  be  printed. 

13.  Where  the  motion  is  for  a  new  trial  or  to  set  aside  a 
verdict,  finding  or  judgment,  where  the  trial  has  been  in 
the  Trial  Division  of  the  Court,  no  part  of  the  case 
shall  be  printed  on  appeal  unleas  by  order  of  the  Court  of 
Appeal  or  a  Judge  thereof,  on  the  application  of  either  the 
appellant  or  respondent  made  within  five  clear  days  after 
service  of  the  notice  of  motion  on  the  opposite  party  oa  a 
three  clear  days'  notice.  If  no  order  is  made  tor  tiie  printing 
of  the  case,  the  appellant  shall  file  with  the  Registrar  before 
the  first  day  of  the  sittings  of  the  Court  at  which  the  motion  is 
to  be  heard,  four  copies  of  the  pleadings  or  other  documents 
showing  the  nature  of  the  case  ;  four  copies  of  the  judgment 
of  the  Judge  or  Court  below,  and  four  copies  of  the  Judge's 
notes  at  the  trial,  where  the  evidence  and  proceedings  have  not 
been  reported  by  an  official  stenographer.  On  the  request  in 
writing  of  the  appellant  to  the  Judge  he  shall  file  his  notes  or  a 
certified  copy  thereof  with  the  Registrar  not  later  than  five 
days  thereafter. 

1 4.  Special  cases  referred  to  the  Court  of  Appeal  shaU  be 
printed  at  tiie  jmnt  expense  ot  both  parties,  and  the  aost  tfitre- 
of  shall  be  part  of  the  costs  in  the  caoss  or  mattsr  whsie  oorti 

ord^^ed. 


Digitized  by 


Google 


Appeals.  287 

1ft.    On  an  appeal  from  the  Court  of  Divorce  and  Matri-    m'iS^S 
moniid  Gausee  or  from  any   Probate  Court,  the  Court  of  -^,    *■  _, 
Appeal  or  any  Judge  Uiereof  may  order  the  whole  or  any  part  ^^^ 
of  tiie  pleadings,  evidenoe,  judgment  or  other  proceedings 
to  be. printed,  and  six  printed  cofHes  thereof  to  be  filed 
with  the  Registrar  on  or  before  the  hearing  of  the   appeal 
for  the  use  of  the  Court  of  Appeal     R  3,  S.  C.  T.  T.  1868.    " 
atti. 

89 

16.  Evidence  and  documents  ordered  to  be  printed  shall  pS^d'case 
be  printed  in  demi-quarto  form,  on  papei:  of  good  quality,  and  ^"  »pp®»J- 
on  the  left-hand  pages  only  of  the  book,  with  small  pica,  lead- 
ed, and  the  size  of  each  page  shall  be  eleven  inches  in  length 
by  eight  and  one-half  inches  in  width  throughout  There 
AaX\  be  an  index  at  the  beginning  of  the  book,  arranged 
in  the  same  order  in  which  the  contents  of  the  book  are 
printed,  and  the  correspondence  and  other  exhibits  shall  be 
printed  in  the  order  of  their  respective  dates.  Fhe  index 
diall  refer  to : 

(a.)    Each  pleading,  rule  or  order,  and  give  its  date; 

(6.)     The  evidence  of  each  witness,  and  give  the  name  of 
each; 

(c.)     Each  exhibit,  or  other  document,  with  its  description, 
date  and  mark  of  identification. 

8fi0 

IT.     Every  appeal  unless  an  appeal  from  a  decision  or  order  when  appeals 

•^      ^^  ^^  to  be  set  down. 


at  Chambers  or  an  interlocutory  order,  and  every  motion  for 

a  new  trial  or  to  set  aside  a  verdict,  finding  or  judgment,  shall 

be  set  down  to  be  heard  for,  at  the  latest,  the  first  day  of  the 

first  sittings  of  the  Court  of  Appeal  which  commences  after 

the  expiration  of  eight  weeks  from  the  judgment  or  order 

complained  of,   unless   otherwise   ordered  by  the  Court   of 

Appeal   or  a  Judge  thereof.     An  appeal  from  a  decision  or  [5ee0.6i,p.i6, 

order  at  Chambers  or  from  an  interlocutory  order  shall  be  set 

down  within  twenty  days  after  such  decision  or  order  or  if -the 

Court  ^all  not  be  sitting  within  such  twenty  days,  then  on 

the  first  day  on  which  the  Court  may  be  sitting  after  the 

expiration  of  such  twenty  days. 

861 

18.     No  interlocutory  order  or  rule  from  which  there  itas  interiocntory 
been  no  appeal  ^iflJl  operate  bo  as  to  bar  or  prejudioe  the  prejudice 
Court  of  Appeal  from  giving  such  decision  upon  the  appeal 
as  may  be  just     0.  58,  r.  14,  (E)^ 
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rr.  mLm.  19.  An  appeal  shall  not  operate  as  a  stay  of  execntioa  or 
sta  oPro-  ^^  proceedings  under  the  decision  appealed  from,  except  so 
ap^f*  ^"  ^^^  ^  ^^^  Court  or  Judge  appealed  from,  or  the  Court  of 
(CfrRr827,  (0)1.  Appeal  may  order ;   and  no  intermediate  act  or  proceeding 

shall  be  invalidated,  except  so  far  as  the  Court  appealed  from 

may  direct.     O.  58,  r.  16,  (E). 

863 

towDrfe**^"^  ^O.  Every  application  to  a  Judge  of  the  Court  of  Appeal 
Court  of  ^^sA\  be  by  motion,  and  the  provisions  of  Order  LX.  shall 
Appeal.  apply  thereto.     O.  58,  r.  18,  (E). 

864 

Interest  where      {Jl.    Interest  for  such  time  as  execution  has  been  delayed 

execution  *' 

delayed  by  by  the  appeal  shall  be  allowed  at  the  rate  of  five  per  cent, 
unless  the  Court  or  a  Judge  otherwise  orders,  and  such  inter- 
est shall  be  added  to  the  judgment  without  any  order  for  that 
purpose.     0.  58,  r.  19,  (E),  am. 

866 

app.^.^"*"^  »».  Appeals  from  the  decisions  of  Judges  of  County 
Courts  which  at  the  commencement  of  these  rules  lay  to  the 
Supreme  Court  shall  hereafter  be  to  the  Court  of  Appeal. 

pX^SS^  to      **•     No  appeal  from  the  decision  of  a  Judge  of  a  County 

and^mid  with  Court  shall  be  entered  on  the  docket  unless  the  proceedings 

Regristrar.       j^y  certified  by  the  Judge  have  been  received  in  the  office  of 

the  Registrar  seven  days  before  the  first  day  of  .the  sittings 

of  the  Court  at  which  it  is  intended  to  be  entered.     R.  1^  S.  C. 

M.  T.  1885. 

867 

Stotementof  Jj4.  It  shall  be  the  duty  of  the  appellant  to  prepare  and 
appw!?  ^**"^*^  file  with  the  Registrar  for  the  use  of  the  Court  before  the 
first  day  of  the  sittings  of  the  Court  at  which  the  appeal  is 
to  be  entered,  six  copies  of  a  brief  statement  of  the  material 
facts  in  the  case  either  plainly  and  legibly  written  or 
printed,  together  with  the  grounds  of  the  appeal,  num- 
bering the  same  consecutively,  and  referring  to  the  page 
or  pages  of  the  proceedings  to  which  the  several  grounds 
respectively  relate,  and  such  statement  shall  be  framed, 
as  near  as  may  be,  as  a  notice  of  motion  for  a  new 
trial  under  Order  XXXVIII.,  and  the  appellant  on  the  argu- 
ment of  the  appeal  shall  be  confined  to  the  grounds  so  stated. 
On  the  appellant  filing  the  copies  of  the  said  statem^it  he  shall 
enter  the  appeal  on  the  docket  of  the  Court  for  the  sittings 
then  next  to  be  held.     RR  3  &  4,  S.  C.  M.  T.  1885,  am. 
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85.  In  case  the  appellant  shall  neglect  to  enter  the  appeal    rr.  «»-»t. 
according  to  the  preceding  rule,  or  having  entered  it  shall  not  FaUurfof 
argue    it  when  reached  in  its  order  on  the  docket  or  at  ^  cSun^ourt 
time  fixed  by  order  of  the  Court  for  its  hearing,  the  respondent  app^^^"^*^ 
may,  on  the  case  being  called  or  upon  a  common  motion  day, 

move  that  the  appeal  be  dismissed.     R.  4,  S.  C.  M.  T.  1885,  a?n. 

86.  The    Registrar    shall,    on    the    application    of    the  useofSrtifled 
appellant  or   his  solicitor,   deliver  to  him    the    proceedings  prepare  stSte^ 
certified  by  the  Judge  of  the  County  Court  (taking  a  receipt  county  Court 
therefor)  to  enable  him  to  prepare  the  statement  required  by  *^^*^  * 
Rule    24,   and    the    appellant   or   his    solicitor  shall  return 

such  proceedings  to  the  said  officer  before  the  first  day  of  the 
sittings  of  the  Court  at  which  said  appeal  is  to  be  entered. 
R  5.  S.  C.  M.  T.  1885. 

m.     An  appeal  from  a  County  Court  or  a  Prolmte   Court  coun^^court 
shall  not  be  entered  on  the  docket  of  the  Court  of  Appeal  un-  bettered  ^ 
til  the  return  of  the  Judge  of  the  Court  appealed  from  shall  returo  o^lie. 
be  on  file  in  the  office    of  Ihe  Registrar.     R.  4,  S.  C.  H.  T. 
1881. 

28.     On  an  appeal  from  a  decision  of  a  Judge  of  a  County  powerl^of 
Court  the  Court  of  Appeal  shall  have  power  to  draw  all  infer-  Spp?af on 
ences  of  fact  which  might  have  drawn  by  the  Court  below,  Sppe^T  ^^^ 
and  to  give  any  judgment  and  make  any  order  which  ought 
to  have  been  made.     No  appeal  shall  succeed  on  the  ground 
merely  of  misdirection  or  improper  reception  or  rejection  of 
evidence,  unless  in  the  opinion  of  the  Court,  substantial  wrong 
or   miscarriage  has  been   occasioned   thereby   in   the   Court 
below. 

872 

*i9.     The   Registrar  shall  for  each  sitting  of  the  Court  Docket  of 
of  Appeal  prepare  a  paper  or  docket  of  all  motions,  causes  or  Appeal, 
matters  for  hearing  or  argument  entered  with  him  or  of  which 
notice  has  been  given. 

GHDSR  LXVIIL  ^'\^i™' 


CERTIORARI. 

873 


»73 

I.     It  shall  not  be  necessary  on  an  application  for  a  writ  J^'^r'J jf*  ^^'^ 
of  certiorari  to  take  out  a  rule  or  order  nisi,  but  the  Court  of  ?!Ti^f!^^ 

un  noc€88ary . 

Appeal  or  any  Judge  to  whom  such  application  is  made  may 
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^rr?%^x*   ^  ^^  ^^'^  imteoce  make  an  order  AbK)l«rt»  <or  the  writ  to 


tflsue,  aad  the  Begietrar  shall  iasue  the  same  aeooidnigljr.  11 
issued  by  cider  oi  a  Judge  it  shall  bear  the  saase  date  as  the 
mier.    B.  5,  &  C.  M.  T.  1699. 

874 

J^jnd^e"^  *•  Onproducticmof  8uchOrd«r,whereTOadebya  J«idfe,to 
order.  ^jj^  Registrar  he  shall  issue  the  writ  in  accordance  therewith, 

and  shall  indorse  on  the  writ  the  following  memorandnm:  ^Thia 
vrrit  is  issaed  by  order  of  Mr.  Justice  ,  dated  the 

day  ©f  A.D.  r  R  6,  S.  C.  M .  T.  1899,  am. 

875 

retS^fe^  *.  Any  such  writ  whether  issued  by  the  order  of  the  Court 
aJ^"ot  aSy  ^f  Appeal  or  a  Judge  may  be  made  retumaMe  either  to  tf  e 
Judge.  Court  of  Appeal  or  before  any  Judge  in  Court.     On  granting 

Rule  or  order  the  Writ  the  Court  or  Judffe  shall  erant  a  rule  or  order  to  show 

with  writ. 

cause,  specifying  the  grounds  upon  which  the  said  writ  issued 
and  the  time  and  place  of  its  return,  and  directing  within 
what  time  and  upon  whom  the  affidavits  upon  which  the  ap- 
plication is  based  or  such  parts  of  them  as  may  be  considered 
necessary,  shall  be  served.  The  order  when  made  by  a  Judge 
may  be  in  the  following  form : 

Form  •«  ©rdar  In   THE  SUPREME   CoURT  OF   JUDICATURE, 
by  Judge. 

Ex  Parte 

Whereas  application  has  this  day  been  made  to  me  (Hi  behalf 
of  (name  of  applicant)  for  an  order  for  a  writ  of  eertiora/ri  to 
remove   into   this  Court  a  certain   conviction  made  before 
,  on  the  day  of  ,  for  (or  other  record 

or  proceeding,  as  the  cAse  may  be)  with  a  view  to  the  same 
being  quashed  (or  as  the  case  may  be).  And  whereas,  on 
reading  the  several  affidavits  upon  which  such  application  is 
based,  I  have  thought  prop^  to  make  an  order  for  the  isBue 
of  the  said  writ.  I  do  therefore  hereby  order  that  on  produc- 
tion hereof  to  the  Registrar  he  do  issue  a  writ  of  certiorari  of 
this  date,  directed  to  ,  for  the  removal  into  this  CJourt 

of  the  said  conviction  (as  the  case  may  be).     And  I  further 
order  that  such  writ  be  made  returnable  on  Tuesday  the 
day  of  next,  at  11  o'clock  in  the  morning  at  the  Judges' 

Chambers  in  the  City  of  Saint  John,  before  a  Judge  there  and 
then  sitting  in  open  Court  (or  at  the  next  sittings  of  the 
Court  of  Appeal)  at  which  time  and  place  I  do  order 
to  show  cause  why  the  said  conviction  should  not  be  quashed 
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or  such  order  made  as  may  seem  right    And  I  do  farther  ^y^^"'* 
order  and  direct  that  the  affidavits  of  (with  or  with- 

out exhibits)  on  which  the  application  is  based  together  with 
this  order  be  served  on  the  said  on  or  before  the 

day  of  next.     And  let  all  proceedings  be  stayed  until 

further  order. 

The  said  writ  was  granted  on  the  following  grounds,  (state  ^^iSh  wrif^" 
grounds  distinctly).  erranted. 

Dated  this  day  of        ,  A.  D. 

A.B. 

Judge  of  the  Supreme  Court  of 
Judicature,  etc. 
R.  7,  S.  C.  M.  T.  1899. 

4.  On  the  return  of  the  writ  cause  may  be  shown  upon  order  on 
affidavits,  or  otherwise,  and  the  matter  may  be  dealt  with  in 

all  respects  and  such  order  made  as  the  Court  or  Judge  hearing 
the  same  shall  deem  necessary  or  right.    R  8,  S.  C.  M.  T.  1899. 

5.  Any  Judge  before  whom  in  open  Court  any  such  ap-  Transfer  to 
plication  may  be  pending,  may  at  any  time  after  the  writ  is  Appeal. 
returned,  tranwf  er  the  same  to  the  Court  of  Appeal  and  direct 

the  same  to  be  entered  on  the  Crown  paper  for  argument ;  and 
thereafter  such  proceeding  or  matter  shall  be  heard,  determin- 
ed and  disposed  of  as  though  the  writ  had  originally  been 
made  returnable  before  the  Court  of  Appeal.  R.  9,  S.  C.  M. 
T.  1899. 


ORDER  LXIX.  o.  wix, 

IT.  I,  ». 


TIME. 

878 

1.  Where  by  these  Rules,  or  by  any  judgment  or  oi'der  Meaning  of 
given  or  made  after  the  commencement  of  the  principal  Act,  [Cf .  R  312,  (0)i. 
time  for  doing  any  act  or  taking  any  proceeding  is  limited  by 
months,  and  where  the  word  "month"  occurs  in  any  document 
which  is  part  of  any  legal  procedure  under  these  Rules,  such 
time  shall  be  computed  by  calendar  months,  unless  otherwise 
expressed.     0.  64,  r.  1,  (E).    See  C.  S.  1903,  c.  1,  s.  8  (27). 

879 

54.     Where  any  limited  time   less  than  six  days  from  or  ExciuHion  of 
after  any  date  or  event  is  appointed  or  allowed  for  doing  any  [Cf.R.  348,(0)]. 
16 
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iT.s-s.'  act  or  taking  any  proceeding,  holidays  as  defined  by  The 
IvterpretcUion  Act  shall  not  be  reckoned  in  the  oomputation 
of  such  limited  tima     0.  64,  r.  2,  (E),  am, 

880 

Time  m)irinfir     3.    Where  the  time  for  doing  any  act  or  taking  any  pro- 

ote.^^^^  '     ceeding  expires  on  a    Sunday  or  oither  day  on  which  the 

offices  are  closed,  the  act  or  proceeding  shall,  so  far  as  regards 

the  time  of  doing  or  taking  the  same,  be  held  to  be  duly  done 

or  taken  on  the  next  juridical  day.     0.  64,  r.  3,  (E),  am. 

881 

Tjme  for  4.     The  day  on  which  an  order  for  security  for  costs  is 

^en'nofto  be  "^^^^^  ^^  ^^®  *^"^®  thenceforward  until  and  including  the 

rcf *R!*aw^  (0)1  ^*y  ^^  which  such  security  is  given,  shall  not  be  reckoned  in 

the  computation  of  time  allowed  for  taking  any  proceeding 

in  the  cause  or  matter.     0.  64,  r.  6,  (E),  am. 

882 

Power  of  5.     The  Court  or  a  Judge  may  enlarge  or  abridge  the  time 

toeniw^or  appointed  by  these  Rules,  or  fixed  by  any  order  enlarging 
[R.  ^iO)i'  time,  for  doing  any  act  or  taking  any  proceeding,  upon  such 
terms  (if  any)  as  the  justice  of  the  case  may  require,  and  any 
such  enlargement  may  be  ordered  although  the  application 
for  the  same  is  not  made  until  after  the  expiration  of  the 
time  appointed  or  allowed.  0.  64,  r.  7,  (E) ;  C.  S.  1903,  c.  112, 
s.  109. 

883 

Enlargement       6.     The  time  for  delivering,  amending,  or  filing  any  plead- 
ponaent.  ing,  answcr,  or  other  document  may  be  enlarged  by  consent 

in  writing,  without  application  to  the  Court  or  a  Judge.     0. 

64,  r.  8,  (E);  C.  S.  1903.  c.  112,  s.  110. 

884 

^?co*of  '^'     Service  of  pleadings,  notices,  summonses,  orders,  rules, 

fcTn!m[  mi  ^^^  other  proceedings,  shall  be  affected  before  the  hour  of  six  in 
the  afternoon,  except  on  Saturdays,  when  it  shall  be  afiected 
before  the  hour  of  one  in  the  afternoon.  Service  effected  after 
six  in  the  afternoon  on  any  week-day  except  Saturday  shall, 
for  the  purpose  of  computing  any  period  of  time  aub- 
sequent  to  such  service,  be  deemed  to  have  been  affected  on 
the  following  day.  Service  affected  after  one  in  the  afternoon 
on  Saturday  shall  for  the  like  purpose  be  deemed  to  have  been 
affected  on  the  following  Monday.     O.  64,  r.  11,  (E),  am. 

885 

How  days  g.     In  any  case  in  which  any  particular  number  of  days, 

computeo.  •^  *^    '^  *^    * 

[Cf.  R.  344.  (0)i.  not  expressed  to  be  clear  days,  is  prescribed  by  these  Rules,  the 
same  shall  be  reckoned  exclusively  of  the  first  day  and   in- 
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clusively  of  the  last  day,  unless  the  last  day  shall  happen  to     n.V?»u 
fall  on  a  holiday,  in  which  case  the  time  shall  be  reckoned 
exclusively  of  that  day  also.     O.  64,  r.  12,  (E),  am.;  C.  S.  1903, 
c.  Ill,  8.  392. 

886 

9.  In  any  cause  or  matter  in  which  there  has  been  no  pro-  Length  of 
ceeding    for    one    year  from    the  last  proceeding   had,  the  delay  of  one 
party  who  desires  to  proceed  shall  give  a  month's  notice  to  the 

other  party  of  his  intention  to  proceed:  A  summons  on  which 
no  order  has  been  made  shall  not,  but  notice  of  trial  although 
countermanded  shall,  be  deemed  a  proceeding  witliin  this  Rule. 
0.  64,  r.  13,  (E). 

887 

10.  An  application  to  set  aside  an  award  may  be  made  at  Time  tw 
any  time  before  the  last  day  of  the  sittings  next  after  such  |^j^^® 
award  has  been  made  and  published  to  the  parties.      0.  64,  r. 

14,  (EX 

888 

1 1.  Where  the  time  for  making  an  award  is  enlarged,  the  EniawfiDg 
enlargement  shall  be  deemed  to  be  for  one  month  unless  a  award, 
different  time  is  specified  in  the  order.     0.  64,  r.  14a.,  (E), 

ORDER  LXX.  ••  ""J^^- 


COSTS. 

889 

I.     Subject  to    the  provisions  of  the  principal  Act  aod^^Jf^jj^^ 
these  Rules,  the  costs  of  and  incident  to  all  proceedings  in  the  (cfRs.o.i8W, 
Supreme  Court  of  Judicature,  including  the  administration  of  n»ii®;  Jgi^jo^ 
estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or 
Judge ;  provided  that  nothing  herein  contained  shall  deprive 
an  executor,  administrator,  trustee,  or  mortgagee  who  has  not 
unreasonably  instituted  or  carried  on  or  resisted  any  proceed- 
ings of  any  right  to  costs  out  of  a  particular  estate  or  fund  to 
which  he  would  be  entitled  according  to  the  rules  hitherto 
acted  upon  in  the  Supreme  Court  in  Equity ;  provided  also 
that,  where  any  action,  cause,  matter,  or  issue  is  tried  with  a 
jury,  the  costs  shall  follow  the  event,  unless  the  Judge  by 
whom  such  action,  cause,  matter,  or  issue  is  tried,  or  the  Court, 
shall,  for  good  cause,  otherwise  order.     O.  65,  r.  1,  (E). 

ft.     When  issues  in  fact  and  law  are  raised  upon  a  claim  or  Costs  of  issues 
counterclaim,  the  costs  of  the  several  issues  respectively,  both  event 
in  law  and  fact,  shall,  unless  otherwise  ordered,  follow  theio)). 
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O.  LXX« 


event  And  an  order  giving  a  party  costs  except  so  far  as  ^ 
'  they  have  been  occasioned  or  incurred  by  or  relate  to  some 
particular  issue  or  part  of  his  proceedings  shall  be  read  and 
construed  as  excluding  only  the  amount  by  which  the  costs 
have  been  increased  by  such  issue  or  proceedings;  but  the 
Court  or  Judge,  if  the  whole  costs  of  the  action  or  other 
proceeding  are  not  intended  to  be  given  to  the  party,  may 
wherever  practicable  by  the  order  direct  taxation  of  the  whole 
costs  and  payment  of  such  proportion  thereof,  as  the  Court  or 
Judge  shall  determine.     O.  65,  r.  2,  (E). 


3. — (1)     If  in  any  action  brought  in  the  Supreme  Court  of 


8B1 
Costs  where 

recovered  Judicature  that  could  have  been  brought  in  a  County  Court, 
Court  juris-  the  plaintiff  shall  recover  no  greater  amount  than  might  have 
[Of.  o.  65,  r.  12,  been  recovered  in  a  County  Court,  he  shall  be  allowed  costs 
according  to  the  table  of  fees  in  County  Courts,  and  no  more, 
unless  the  Judge  who  tried  the  cause  shall  certify  that  there 
was  good  cause  for  bringing  the  action  in  the  Supreme  Court 
of  Judicature.     C.  S.  1903,  c.  Ill,  s.  379. 


CoBts  where 
acceptance  of 
offer  to  suffer 
judfi^ent  hj 
deffekult  for 
amount  with- 
in County 
Court  juris- 
diction. 


(2)  Where,  in  a  suit  in  the  Supreme  Court  of  Judicature, 
the  plaintiff  accepts  an  offer  to  suffer  judgment  by  default  for 
an  amount  which  is  within  the  jurisdiction  of  a  County  Court, 
the  plaintiff  shall  only  have  County  Court  costs,  unless  a 
Judge  of  the  Supreme  Court  of  Judicature  shall,  on  hearing 
the  parties,  certify  that  there  was,  in  his  opinion,  good  cause 
for  bringing  the  action  in  the  Supreme  Court  of  Judicatiu«. 
C.  S.  1903,  c.  Ill,  8.  192. 


Personal  4.     Where  upon  the  trial  of  any  cause  or  matter  it  appears 

soucito^  to  that  the  same  cannot  conveniently  proceed  by  reason  of  the 
^^^^  '  solicitor  for  any  party  having  neglected  to  attend  personally, 
or  by  some  proper  person  on  his  behalf,  or  having  omitted  to 
deliver  any  paper  necessary  for  the  use  of  the  Court  or  Judge 
and  which,  acccording  to  the  practice,  ought  to  have  been 
delivered,  such  solicitor  shall  personally  pay  to  all  or  any  of 
the  parties  such  costs  as  the  Court  or  Judge  shall  think  fit  to 
award.     O.  65,  r.  5,  (E). 

Security  for         5.     In  any  cause  or  matter  in  which  security  for  costs  is 
Frizoi,  (o)l.     required,  the  security  shall  be  of  such  amount,  and  be  given 

at  such  times,  and  in  such  maimer  and  form,  as  the  Court  or 

a  Judge  shall  direct.     O.  65,  r.  6,  (E). 
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•.    Security  for  costs  may  be  ordered  where  by  law  or  by    ^.VLt^ 
practice  a  party  has  heretofore  been  entitled  to  obtain  secur-        »* 
ity  for  costs,  and,  without  restrictinc:  the   generality  of  thisforooetemAy 

•'..,..-,,.  *=*  *=*  •'  be  ordered. 

provision,  also  m  the  lollowing  cases :  [Cf.  a  m,  r. 

(a)    Where  the  plaintiff  resides  out  of  the  Province ; 

(6)  Where  the  plaintiff  is  ordinarily  resident  out  of 
the  Province,  though  .he  may  be  temporarily 
resident  within  the  Province ; 

and  the  Court  or  a  Judge  may  make  such  order  for  security 
for  costs  and  staying  proceedings  until  security  is  given  as 
may  seem  just.     R.  1198,  (O),  am, 

7. — (1)    Where  it  appears,  by  the  writ  of  summons,  notice,  Exp^e  order 
or  other  proceeding  by  which  a  cause  or  matter  is  commenced,  for  w»tK  ^ 
or  by  an  indorsement  thereon,  that  the  plaintiff  resides  out  of 
the    Province,    the    order  may   be  obtained  ex  parte    after 
appearance  by  the  defendant  appljdng  therefor  pursuant  to 
any  such  writ  of  summons. 

(2)  The  order  shall  require  the  plaintiff,  within  80  days 
from  the  service  of  the  order,  to  give  security  in  $400  for  the 
defendant's  costs  of  the  action,  and  shall  direct  that  all  fur- 
ther proceedings  be  stayed  in  the  meantime,  and  that  in  de- 
fault of  such  security  being  given  the  action  shall  be  dismissed 
with  costs  against  the  defendant  obtaining  the  order,  unless 
the  C!ourt  or  a  Judge^  upon  special  application  for  that  purpose, 
otherwise  orders.     R.  1199,  (O),  am, 

8.  The  Court  or  Judge  may,  by  an  order  for  security  or  xime^r 
by  any  subsequent  order,  require  the  security  to  be  furnished  fty}^^  ^^^^' 
within  a  time  to  be  appointed,  and  may  stay  all  further  pro 
ceedings  in  the  meantime,  and,  in  the  case  of   a  plaintiff  re- 
quired to  give  security,  may  direct  that   in  default  of  the 
security  being  given  the  action  shall  be  dismissed  as  for  want  • 

of  prosecution,  with  costs,  as  against  the  defendant  entitled  to 
the  security,  unless  the  Court  or  a  Judge,  upon  special  applica- 
tion for  that  purpose,  otherwise  orders.     R.  1202,  (O). 

9,  Where  an  order  for  security  for  costs  provides  that,  in  Dismismi  of 
default  of  security  being  given,  the  cause  or  matter  shall  beSndefauitTn 
dismissed  with  costs  against  a  defendant,  the  Court  or  afty.***^^"^ 
Judge,  upon  default  being  made  in  giving  security  pursuant 
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o.  ixx,     to  the  order,  may,  upon  an  ex  parte  application,  order  that  the 
'  cause  or  matter  be  dismissed  with  costs  against  such  defend- 

ant.    R.  1203,  (0). 

896 

Stay  of  P^  J      l#.     Where  security  for  costs  is  ordered,  proceedings  in  the 
seourityfiriven.  action  shall  be  stayed  from  the  service  of  the  order  until  the 
security  is  given,  if  given.     R.  1204,  (0),  am. 

898 

To  whom  bond      |  f.     Where  a  bond  is  given  for  security  for  costs,  it  shall, 
be  ifiven.        unless  the  Court  or  a  Judge  shall  otherwise  direct,  be  given 

[K.  1205,  (O)J.  •    •  Ai  -i^  1  i 

to  the  party  or  person  requiring  the  security,  and  not  to  an 
officer  of  the  Court.     O.  65,  r.  7,  (E). 

Mon»sraR  1%.     (1).     Instead  of  giving  a  bond  as  security  for  costs, a 

^u  of  bond,    party  may,  without  special  order,  pay  into  Court,  as  such  se- 
curity, the  sum  of  $500. 

(2).  The  party  paying  in  the  money  shall,  when  paying 
the  same  in,  state  the  purpose  for  which  it  is  paid  in,  and 
shall  forthwith  serve  a  notice  upon  the  opposite  party  specif y- 
ing  the  fact  and  purpose  of  such  payment.     R.  1207,  (O),  am. 

901 

Payment  of         13.    Where  money  has  been  paid  into  Court  as  security 
Court.  for  costs,  it  may  be  paid  out  to  the  party  entitled  thereto  on 

the  consent  of  the  solicitors  in  the  cause  or  matter,  without 

order.     R.  1211,  (O),  am. 

802 

^S'w^  to  "  ^'  ^'  ^^  *^y  ^^^®  ^^  ®^*^^  appear  to  the  Court  or  a  Judge 
OTordOT^to  that  costs  have  been  improperly  or  without  any  reasonable 
»g^^^^|/®  cause  incurred,  or  that  by  reason  of  any  undue  delay  in  pro- 
candnct.  cccding  under  any  judgment  or  order,  or  of  any  misconduct 
or  default  of  the  solicitor,  any  costs  properly  incurred  have 
nevertheless  proved  fruitless  to  the  person  incurring  the  same, 
the  Court  or  a  Judge  may  call  on  the  solicitor  of  the  person 
by  whom  such  costs  have  been  so  incurred  to  show  cause  why 
such  costs  should  not  be  disallowed  as  between  the  solicitor 
and  his  client,  and  also  (if  the  circumstances  of  the  case  shall 
require)  why  the  scdicitor  should  not  repay  to  his  client  any 
costs  which  the  client  may  have  been  ordered  to  pay  to  any 
other  person,  and  thereupon  may  make  such  order  as  the 
justice  of  the  case  may  require.  The  Court  or  Judge  may,  if 
they  or  he  think  fit,  refer  the  matter  to  the  Registrar  for 
inquiry  and  report ;  and  direct  the  solicitor  in  the  first  place 
to  show  cause  before  such  Registrar.  Such  notice  (if  any)  of  the 
proceedings  or  order  shall  be  given  to  the  client  in  such  manner 
as  the  Court  or  Judge  may  direct     O.  65,  r.  11,  (EX  am. 


Digitized  by 


Google 


Costs.  247 

15.  Where  the  C!ourt  or  a  Judge  appoints  one  of  the  Boli-    ,^*iJJJi. 
citors  of  the  Court  to  be  guardian  ad  litem  of  an  infant  or        903 
person  of  unsoimd  mind,  the  Court  or  Judge  may  direct  that  tor  paitUan 
the  costs  to  be  incurred  in  the  performance  of  the  duties  of 

such  office  shall  be  borne  and  paid  either  by  the  parties  or 
some  one  ©r  more  of  the  parties  to  the  cause  or  matter  in  which 
such  appointment  is  made,  or  out  of  any  fund  in  Court  in 
which  such  infant  or  person  of  unsound  mind  may  be  inter- 
ested, and  may  give  directions  for  the  repayment  or  allowance 
of  such  costs  as  the  justice  and  circumstances  of  the  case  may 
require.     0.  65,  r.  13,  (E). 

904 

16.  A  set-ofi  for  dama<;e8  or  costs  between  parties  may  be  set-off. 

fCf  R.  1165. 

allowed  notwithstanding  the  solicitor's  lien  for  costs  in  the  (0)j. 
particular  cause  or  matter  in  which  the  set-off  is  sought.     0. 
65,  r.  14,  (E). 

906 

IT.    The  costs  occasioned   by  any    unsuccessful  claim  orcoetsoutof 
unsuccessful  resistance  to  any  claim  to  any  property  shall  not 
be  paid  out  of  the  estate   unless  the  Judge  shall  otherwise 
direct.     0. 65.  r.  14ct.,  (E). 

906 

18.  The  costs  of  inquiries  to  ascertain  the  person  entitled  costs  out  of 
to  any  legacy,  money,  or  share,  or  otherwise  incurred  in  rela-  shares. 
tion  thereto,  shall  be  paid  out  of  such  legacy,  money,  or  share, 

unless  the  Judge  shall  otherwise  direct     O.  65,  r.  146.,  (E). 

907 

19.  Where  some  of  the  persons  entitled  to  a  distributive  Distribution 
share  of  a  fund  are  ascertained,  and  difficulty  or  delay  has  delayed  by 

.     1-1    1     X  •  _x    •    •         XI-  dlfflcultles 

occurred  or  is  hkely  to  occur  m  ascertaining  the  persons  en-  ag  to  some 
titled  to  the  other  shares,  the  Court  or  a  Judge  may  order  or 
allow  immediate  payment  of  their  shares  to  the  persons  ascer- 
tained without  reserving  any  part  of  those  shares  to  answer 
the  subsequent  costs  of  ascertaining  the  persons  entitled  to 
the  other  shares ;  and  in  all  such  cases  such  order  may  be 
made  for  ascertaining  and  payment  of  the  costs  incurred 
down  to  and  including  such  payment  as  the  Court  or  Judge 
shall  think  reasonable.     0.  65,  r.  14c.,  (E). 

906 

J8#.  Costs  may  be  taxed  on  an  award,  notwithstanding  the  costs  on  an 
time  for  setting  aside  the  award  has  not  elapsed.  O.  65,  Tr^  1106*  <0)]. 
r.  15,  (E). 
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rr.'«i-^V.        581.     Where  a  notice  of  taxation  is  necessary,  one  day's 
900  notice  shall  be  sufficient  if  served  with  a  copy  of  the  bill  of 

taxation,        costs.     0.  65,  F.  16,  (E),  am, 

[R.  115Q,  (0)1-  '  '  \     /» 

910 
When  notice 

unnecei^A.    defendant  has  not  appeared  in  person,  or  by  his  solicitor  or 

[R.  1160,  (Oil. 


2^.     Notice  of  taxation  shall  not  be  necessary  where  the 
sf  endant  has  not  appeared  in  ] 
guardian.     O.  65,  r.  17,  (E),  am. 


911 


•    '  Mode  of  583.     In  every  bill  of  costs  the  professional  charges  shall  be 

of  co8ta.  entered  in  a  separate  column  from  the  disbursements,  and 

every  column  shall  be  cast  before  the  bill  is  brought  in  for 
taxation.     0.  65,  r.  19/t.,  (E). 

b    '    ' ' 

**  *-  -  912 

•    *     N  '  "^       GroRfl  fluni  for     *£4.    In  any  case,  where  the  Court  or  a  Judge  shall  think 

[R?ii37.  (O)].    fit  to  award  costs  to  any  party,  the  Court  or  Judge  may  by 

;'  the  order  direct  taxation  of  the  costs  of  such  party  and  pay- 

'    *  ment  of  a  proportion  thereof  or  direct  payment  o2  a  sum  in 

lieu  of  taxed  costs,  and  direct  by  and  to  whom  such  propor- 

'  '  tion  or  sum  shall  be  paid.     O.  65,  r.  23,  (E). 

,  913 

'  '  ^^a^e.^  ^^        ^5-    Mileage  shall  not  be  taxed  or  allowed  for  the  service 

of  any  writ,  paper  or  proceeding,  without  an  affidavit  stating 
the  sum  actually  disbursed  and  paid  for  such  mileage,  and  the 
name  of  the  person  to  whom  such  payment  has  been  -made. 
R.  1172,(0),  pari. 

Affidavit  or         /86. — (1)     An  affidavit  of  disbursements  shall  be  made  by 
_•     ,  menif'*^  the  solicitor  in  the  cause  or  matter  or  some  clerk  having  the 

management  thereof,  or  by  the  client. 

JK  (2)    The  affidavit  shall  set  forth  the  sums  paid  to  counsel, 

h  naming  them,  and  for  what  services,  the  names  of  witnesses, 

r '  their  place  of  abode,  the  place  at  which  they  were  subpoenaed, 

and  the  distance  which  each  such  witness  was  necessarily 
1  obliged  to  travel  in  order  to  attend  the  trial,  and  the  sums 

1^    *^  paid  by  them,  and  shall  state  that  all  such  witnesses  were 

necessary  and  material  for  the  client  in  the  cause  or  matter, 
that  they  did  attend,  and  that  they  did  not  attend  as  witnesses 
in  any  other  cause  (or  otherwise,  as  the  case  may  be),  and  the 
number  of  days  which  each  witness  was  necessarily  absent 
from  home  in  order  to  attend  such  trial.  If  a  solicitor  attends 
as  a  witness,  it  shall  be  stated  whether  or  not  he  attended  at 
the  place  of  trial  as  solicitor  or  witness  in  any  other  cause. 
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and  whether  or  not  he  had  any  other  business  there.     The     ^V^S?^' 
day  on  which  the  trial  took  place  shall  be  stated.     R.  1173,  (O). 

58  T.     The  following  special  allowances  and  general  regula-  Special  alio w- 

^    ^  ,  anoes  and 

tions  shall  apply  to  all  proceedings  and  all  taxations  in  the  ^^«"^  ^^' 
Supreme  Court  of  Judicature : — 

(1)  As  to  writs  of  summons  requiring  special  indorsement,  AUowancesfor 
J         ^  -1  1      J-  1      S*j      .^     •  ^  '  pleadings, etc., 

and  as  to  special  cases,  pleadings,  and  athdavits  m  answer  to  In  discreuon 
interrogatories,  and  other  special  affidavits,  and  admissions  offloer. 
under  Order  XXXII.,  Rule  4,  the  taxing  officer  may,  in  lieu 
of  the  allowances  for  instructions  and  preparing  or  drawing, 
and  attendances,  make  such  allowance  for  work,  labour  and 
expenses  in  or  about  the  preparation  of  such  documents  as  in 
his  discretirahe  may  think  proper.      O.  65,  r.  27  (1),  (E). 

(2)  As  to  drawing  any  pleading  or  other  document,  ^J^^^i^jjj* 
fees  allowed  shall  include  any  copy  made  for  the  use  of  the 
solicitor,  agent,  or  client,  or  for  counsel  to  settle.      O.  65,  r.  27 
(2),(E). 

(3)  As  to  instructions  to  sue  or  defend,  or  the  preparation  instructions 
of  briefs,  if  the  taxing  officer  shall  on  special  grounds  consid-  defend,  etc. 
er  the  fee  in  the  table'  provided  inadequate,  he  may  make 

such  further  allowance  as  he  shall  in  his  discretion  consider 
reasonable.     O.  65,  r.  27  (3),  (E). 

(4)  As  to  affidavits,  when  there  are  several  deponents  to  Swearing 
be  sworn,  or  it  is  necessary  for  the  purpose  of  an  affidavit 
being  sworn  to  go  to  a  distance,  or  to  employ  an  agent,  such 
reasonable  allowance  may  be  made  as  the  taxing  officer  in  his 
discretion  may  think  fit.     O.  65,  r.  27  (4),  (E). 

(5)  The  allowances  for  instructions  and  drawing  an  affi-  Drawing 

,       .^  .  X     •    1  X      •  J     XI  .   ,      «*i       ..      affldavitfland 

davit  m  answer  to  interrogatories  and  other  special  affidavits,  attending 
and  attending  the  deponent  to  be  sworn,  include  all  attend- 
ances on  the  deponent  to  settle  and  read  over.       O.  65,  r.  27 
(5).  (E). 

(6)  As  to  delivery  of  pleadings,  services,  and  notices,  the  Delivery  of 
fees  are  not  to  be  allowed  when  the  same  solicitor  is  for  both 
parties,  unless  it  be  necessary  for  the  purpose  of  making  an 
affidavit  of  service.     0.  65,  r.  27  (6),  (E). 
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Ck)8T8. 


Perusals. 

Separate 
answers  or 


by  the  same 
solicitor. 
fCf .  R.  IMB, 
l0)J. 


Non-attend- 
ance or 
neglect  of 
parties  in  pro- 
ceedings in 
Chambers. 


(7)  As  to  perusals  the  fees  are  not  to  apply  where  the 
same  solicitor  is  for  both  parties.     0.  66,  r.  27  (7),  (E). 

(8)  Where  the  same  solicitor  is  employed  for  two  or  more 
defendants,  and  separate  pleadings  are  delivered  or  other 
proceedings  had  by  or  for  two  or  more  such  defendants 
separately,  the  taxing  officer  shall  consider  in  the  taxation 
of  such  solicitor's  bill  of  costs,  either  between  party  and 
party  or  between  solicitor  and  client  whether  such  separate 
pleadings  or  other  proceedings  were  necessary  or  proper,  and 
if  he  is  of  opinion  that  any  part  of  the  costs  occasioned 
thereby  has  been  unnecessarily  or  improperly  incurred, 
the  same  shall  be  disallowed.     O.  65,  r.  27  (8),  (E). 

(9)  As  to  attendances  at  the  Judges'  chambers,  where  by 
reason  of  the  non-attendance  of  any  party  (unAs  it  be  con- 
sidered expedient  to  proceed  of  ptcrte),  or  where  by  reason  of 
the  neglect  of  any  party,  in  not  being  prepared  with  any 
proper  evidence,  account,  or  other  proceeding,  the  attendance 
is  adjourned  without  any  useful  progress  being  made,  the 
Judge  may  order  such  an  amount  of  costs  (if  any)  as  he  shall 
think  reasonable  to  be  paid  to  the  party  attending  by  the 
party  so  absent  or  neglectful,  or  by  his  solicitor  personally ; 
and  the  party  so  absent  or  neglectful  is  not  to  be  allowed  any 
fee  as  against  any  other  party,  or  any  estate  or  fund  in  whidi 
any  other  party  is  interested.     O.  65,  r.  27  (13),  (E). 

FbUo tobe  (10)    A  folio  is  to  Comprise  100  words,  every  figure  com- 

[Cf.R.  321.(0)).  prised  in  a  column,  or  authorized  to  be  used,  being  counted  as 
one  word.     O.  65,  r.  27  (14),  (E),  am, 

(11)  Such  costs  of  procuring  the  advice  of  coimsel  on  the 
pleadings,  evidence,  and  proceedings  in  any  cause  or  matter 
as  the  taxing  officer  shall  in  his  discretion  think  just  and 
reasonable,  and  of  procuring  counsel  to  settle  such  pleadings 
and  special  affidavits  as  the  taxing  officer  shall  in  his  discretion 
think  proper  to  be  settled  by  counsel,  are  to  be  allowed  ;  but 
as  to  affidavits  a  separate  fee  is  not  to  be  allowed  for  each 
affidavit,  but  one  fee  for  all  the  affidavits  proper  to  be  so 
settled,  which  are  or  ought  to  be  filed  at  the  same  time.  0. 65, 
r.  27  (15),  (E). 


Fees  to 
Counsel  for 
settling 
pleadings, 
affldavits, 
etc.,  and 
advising 
thereon. 


(12)  The  costs  of  inspection  of  documents  shall  be  in  the 
discretion  of  the  taxing  master,  but  no  allowance  is  to  be 
made  for  any  inspection  unless  it  is  shown  to  the  satisfaction 
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of  the  taxing  master  that  there  were  good  and  sufficient    rT»Pctok. 
reasons  for  making  such  inspection.    O.  65,  r.  27  (17a.),  (E). 

(13)  The  Court  or  Judge  may,  at  the  hearing  of  any  cause  Dtaaiiowance 
or  matter,  or  upon  any  application  or  proceeding  in  any  cause  improper, 

or  matter  in  Court  or  at  Chambers,  and  whether  the  same  is  iinneoeMajT?> 

matter  In      ^ 

objected  to  or  not,  direct  the  costs  of  any  indorsement  on  a  docmnwito  or 
writ  of  summons,  pleciding,  summons,  affidavit,  evidence,  notice  tgfj  R-  ii«» 
requiring  a  statement  of  claim,  notice  to  produce,  admit,  or 
cross-examine  witnesses,  account,  statement,  procuring  discov- 
ery by  interrogatories  or  order,  applications  for  time,  bills  of 
costs,  service  of  notice  of  motion  or  summons,  or  other  pro- 
ceeding, or  any  part  thereof,  which  is  improper,  vexatious, 
unnecessary,  or  contains  vexatious  or  unnecessary  matter,  or 
is  of  unnecessary  length,  or  caused  by  misconduct  or  negligence, 
to  be  disallowed,  or  may  direct  the  taxing  officer  to  look  into 
the  same  and  to  disallow  the  costs  thereof,  or  of  such  part 
thereof  as  he  shall  find  to  be  improper,  unnecessary,  vexatious, 
or  to  contain  unnecessary  matter,  or  to  be  of  unnecessary 
length,  or  caused  by  misconduct  or  negligence ;  and  in  such 
case  the  party  whose  costs  are  so  disallowed  shall  pay  the 
costs  occasioned  thereby  to  the  other  parties ;  and  in  any  caae 
where  such  questions  shall  not  have  been  raised  before  and 
dealt  with  by  the  Court  or  Judge,  it  shall  be  the  duty  of  the 
taxing  officer  to  look  into  the  same  (and,  as  to  evidence 
although  the  same  may  be  entered  as  read  in  any  decree  or 
order)  for  the  purpose  aforesaid,  and  thereupon  the  same 
consequences  shall  ensue  as  if  he  had  been  specially  directed 
to  do  so.    0.66,  r.  27  (20),  (E). 

(14)  In  any  case  in  which,  under  the  last  preceding  regula-  S**^  ^S^^ 
tion  or  any  other  rule  of  Court,  or  by  the  order  or  direction  (0)i 

of  a  Court  or  Judge,  or  otherwise,  a  party  entitled  to  receive 
costs  is  liable  to  pay  costs  to  any  other  party,  the  taxmg 
officer  may  tax  the  costs  such  party  is  so  liable  to  pay,  and 
may  adjust  the  same  by  way  of  deduction  or  set-off,  or  may, 
if  he  shall  think  fit,  delay  the  aUowance  of  the  costs  such 
party  is  entitled  to  receive  until  he  has  paid  or  tendered  the 
costs  he  is  liable  to  pay ;  or  such  officer  may  allow  or  certify 
the  costs  to  be  paid,  and  direct  payment  thereof,  and  the  same 
may  be  recovered  by  the  party  entitled  thereto  in  the  same 
maimer  as  costs  (Ordered  to  be  paid  may  be  recovered  O.  65, 
r.27(21),(E). 
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••  LXX. 

r.  tt—Con. 

Unneoessaxy 
appearance  in 
Court  or  at 
Chambers. 


Co0t8  of  appli 
cations  to 
extend  time. 
rCf.  R  1132, 
!0)J. 


Attendance 
of  partien  on 
taxation. 
(Cf.  R.  1161, 
10)J. 


(15)  Where  any  party  appears  upon  any  application  or 
proceeding  in  Court  or  at  Chambers,  in  which  he  is  not  inter- 
ested, or  upon  which,  according  to  the  practice  of  the  Court, 
he  ought  not  to  attend,  he  is  not  to  be  allowed  any  costs  of 
such  appearance  unless  the  Court  or  Judge  shall  expressly 
direct  such  costs  to  be  allowed.     O.  65,  r.  27  (23j,  (E). 

(16)  The  costs  of  applications  to  extend  the  time  for  tak- 
ing any  proceedings  shall  be  in  the  discretion  of  the  taxing 
officer,  unless  the  Court  or  Judge  shall  have  specially  directed 
how  the  costs  are  to  be  paid  or  borne.  The  taxing  officer 
shall  not  allow  the  costs  of  more  than  one  extension  of  time, 
unless  he  is  satisfied  that  such  extension  was  necessar}^  and 
could  not,  with  due  diligence,  have  been  avoided.  The  costs 
of  a  summons  to  extend  time  shall  not  be  allowed  in  cases  to 
which  Rule  6  of  Order  LXIX.  applies,  unless  the  party  taking 
out  such  summons  has  previously  applied  to  the  oppasite 
party  to  consent,  and  he  ikaa  not  given  a  consent,  to  a  suffi- 
cient extension  of  time,  or  the  taxing  officer  shall  consider 
there  was  a  good  reason  for  not  making  such  application  ;  and 
in  case  the  taxing  officer  shall  not  allow  the  costs  of  such  sum- 
mons, and  shall  consider  that  the  party  applying  ought  to  pay 
the  costs  of  any  other  pai*ty  occasioned  thereby,  he  may  direct 
such  payment,  or  deal  with  such  costs,  in  the  manner  pro* 
vided  by  Regulation  14.    O.  65,  r.  27  (24),  (E). 

(17)  The  taxing  officer  shall  have  authority  to  arrange 
and  direct  what  parties  are  to  attend  before  him  on  the  taxa- 
tion of  costs  to  be  borne  by  a  fund  or  estate,  and  to  disallow 
the  costs  of  any  party  whose  attendance  such  officer  shall  in 
his  discretion  consider  unnecessary.     O.  65,  r.  27  (27),  (E). 


Refusal  or  (18)     When  any  party  entitled  to  costs  refuses  or  n^lects 

cure*taxat?on'  to  bring  in  his  costs  for  taxation,  or  to  procure  the  same  to  be 
(0)j.  ■  *  taxed,  and  thereby  prejudices  any  other  party,  the  taxing 
officer  shall  be  at  liberty  to  certify  the  costs  of  the  other 
parties,  and  certify  such  refusal  or  neglect,  or  may  allow  such 
party  refusing  or  neglecting  a  nominal  or  other  sum  for  such 
costs,  so  as  to  prevent  any  other  party  being  prejudiced  by 
such  refusal  or  neglect.     O.  65,  r.  27  (28),  (E). 

F^notpro-       (19)     As  to  any  work  and  labour  properly  performed  and 
not  herein  provided  for,  and  in  respect  of  which   fees  have 
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heretofore  been  allowed,  the  same  or  similar  fees  are  to  be    ,***iv?oo5u 
allowed  for  such   work  and  labour  as  have  heretofore  been 
aUowed.     O.  65,  r.  27  (30),  (£> 

(20)  Where  the  plaintiff  is  directed  to  pay  to  the  defend-  ^e^^ent  of 
ant  the  costs  of  the  cause,  the  costs  occasioned  to  a  defendant  gj^JS^^ 
by  any  amendment  of  the  plaintiff's  pleadings  shall  be  deemed 

to  be  part  of  such  defendant's  costs  in  the  cause  (except  as  to 
any  amendment  which  shall  appear  to  have  been  rendered 
necessary  by  the  default  of  such  defendant) ;  but  there  shall 
be  deducted  from  such  costs  any  sum  which  may  have  been 
paid  by  the  plaintiff  according  to  the  course  of  the  Court  at 
the  time  of  any  amendment.     O.  65,  r.  27  (31),  (E). 

(21)  Where  upon  taxation  a  plaintiff  who  has  obtained  a  Ckwtsto 

•    J  i       ..1  .     .  .      11  1    .1  .         i.  -i    defendant  of 

judgment  with  costs  is  not  allowed  the  costs  of  any  amend-  amendment 

^      *.  1  .        1       1.  1  1      I.    1  1.1  by  plaintiff! 

ment  of  his  pleadings  on  the  ground  of  the  same  havmg  been 
unnecessary,  the  defendant's  costs  occasioned  by  such 
amendment  shall  be  taxed,  and  the  amount  thereof  deducted 
from  the  costs  to  be  paid  by  the  defendant  to  the  plaintiff. 
O.  65,  r.  27(32),  (E). 

(22)  Where  an  action  or  petition  is  dismissed  with  costs,  Taxation 

...         *        J       .,,  i  i  1  where  action 

or  a  motion  is  ret  used  with  costs,  or  any  costs  are  by  any  diflmissed 
general  or  special  order  directed  to  be  paid,  the  taxing  oflScer 
may  tax  such  costs  without  any  order  referring  the  same  for 
taxation,  imless  the  Court  or  a  Judge  upon  the  application  of 
the  party  alleging  himself  to  be  aggrieved  prohibits  the  taxa- 
tion of  such  costs.     O.  65,  r.  27  (33),  (E). 

(23)  Where  any  costs  are  by  any  ludgment  or  order  di-  c«»-tmcate  by 

.111.  11         1  .,-  -,  officer  where 

rected  to  be  taxed  and  to  be  paid  out  of  any  money  or  fund  costs  oayabie 

out  of  money 

in  Court,  the  taxing  officer  in  his  certificate  of  taxation  shall  *"  court, 
state  the  total  amount  of  all  such  costs  as  taxed  without  any 
direction  for  that  purpose  in  such  judgment  or  order.     O.  65, 
r.  27  (35),  (E). 

(24)  Where  the  costs  of  one  defendant  ought  to  be  paid  by  9<>8te  by  one 

1  1    *.       1  1        -r^  1  11     defendant  to 

another  defendant,  the  Court  may  order  payment  to  be  made  another. 
by  the  one  to  the  other  directly.     R.  1140,  (0). 

(25)  If  upon  any  taxation  it  shall  appear  that  the  costs  ^^^^^"  ®' 
have  been  increased  by  unnecessary   delay   or  by   improper,  s""!- 
vexatious,  prolix  or  unnecessary  proceedings,  or  by  other  mis- 
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conduct  or  negligence,  or  that  from  any  other  cause  the  amount 
dc  the  costs  is  excessive  having  regard  to  the  nature  of  the 
business  transacted  or  the  interests  involved  or  the  money  or 
value  of  property  to  which  the  costs  relate  or  to  the  other  cir- 
cumstances of  the  case  the  taxing  master  shall  allow  only 
such  an  amount  of  costs  as  may  be  reasonable  and  proper  and 
may  assess  the  same  at  a  gross  sum,  and  shall  (if  necessary) 
apportion  the  amount  among  the  parties  if  more  than  one. 
The  provisions  as  to  the  review  of  taxation  shall  apply  to 
allowances  and  certificates  under  this  Rule.  O.  65,  r.  27 
(38a.),  (E). 


Disallowancofi 
where  bill 


(26)  If  on  the  taxation  of  a  bill  of  costs  payable  out  of  a 
S^tti^  ^y  *  fund  or  estate  (real  or  personal),  or  out  of  the  assets  of  a  com- 
pany in  liquidation,  the  amount  of  the  professional  charges 
contained  in  the  bill  is  reduced  by  a  sixth  part,  no  costs  shall 
be  allowed  to  the  solicitor  leaving  the  bill  for  taxation  for 
drawing  and  copying  it,  nor  for  attending  the  taxation.  0. 
65,  r.  27  (386.),  (E). 


Objections  to 
taxation. 
[Cf .  R.  n82, 
(0)J. 


Review  of 
taxation. 
fCf.  R,  1183, 
(O)J. 


(27)  Any  party  who  may  be  dissatisfied  with  the  allow- 
ance or  disallowance  by  the  taxing  officer,  in  any  bill  of 
costs  taxed  by  him,  of  the  whole  or  any  part  of  any  items, 
may,  at  any  time  before  the  certificate  or  allocatur  is  signed, 
or  such  earlier  time,  as  may  in  any  case  be  fixed  by  the  tax- 
ing master,  deliver  to  the  other  party  interested  therein,  and 
carry  in  before  the  taxing  officer  an  objection  in  writing  to 
such  allowance  or  disallowance,  specifying  therein  by  a  list,  in 
a  short  and  concise  form,  the  items  or  parts  thereof  objected 
to,  and  the  groimds  and  reasons  for  such  objections,  and  may 
thereupon  apply  to  the  taxing  officer  to  review  the  taxation 
in  respect  of  the  same.  The  taxing  officer  may,  if  he  shall 
tliink  fit,  issue,  pending  the  consideration  of  such  objections, 
a  certificate  of  taxation  or  allocatur  for  or  on  account  of  the 
remainder  of  the  bill  of  costs,  and  such  further  certificate  or 
allocatur  as  may  be  necessary  shall  be  issued  by  the  taxing 
master  after  his  decision  upon  such  objections.  O.  65,  r.  27 
(39),  (E). 

(28)  Upon  such  application  the  taxing  officer  shall  recon- 
sider and  review  his  taxation  upon  such  objections,  and  he  may, 
if  he  shall  think  fit,  receive  further  evidence  in  respect  thereof, 
and,  if  so  required  by  either  party,  he  shall  state  either  in  his 
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certificate  of  taxation  or  allocatur,  or  by  reference  to  such  ob-    r.  it-c<m, 
jection,  the  grounds  and  reasons  of  his  decision  thereon,  and 
any  special  facts  or  circumstances  relating  thereto.     O.  65,  r. 
27  (40),  (E). 

(29)  Any   party  who   may  be  diasatisfied  with   the  cer-  ReTiew  of 
tificate  or  allocatur  of  the  taxing  officer,  as   to  any  item   or  Ju^?°  ^ 
part  of  an  item  which  may  have  been  objected  to  as  aforesaid, 

may  within  fourteen  days  from  the  date  of  the  certificate  or 
allocatur,  or  such  other  time  as  the  Court  or  a  Judge,  or  tax- 
ing officer,  at  the  time  he  signs  his  certificate  or  allocatur,  may 
allow,  apply  to  the  Judge  at  Chambers  for  an  order  to  review 
the  taxation  as  to  the  same  item  or  part  of  an  item,  and  the 
Judg6  may  thereupon  make  such  order  as  the  Judge  may 
think  just ;  but  tlie  certificate  or  allocatur  of  the  taxing 
officer  shall  be  final  and  conclusive  as  to  all  matters  which 
sliall  not  have  been  objected  to  in  manner  aforesaid.  O.  65. 
r.  27  (41),  (E). 

(30)  Such  application  shall  be  heard  and  determined  by  the  Evidence  on 
Judge  upon  the  evidence  which  shall  have  been  brought  in  be-  taxation  by 
fore  the  taxing  officer,  and  no  further  evidence  shall  be  received  ictn.'ne,  {O)]. 
upon  the  hearing  thereof,  unless  the  Judge  shall   otherwise 

direct.     0.  65,  r.  27  (42),  (E). 

(31)  No  retaining  fee  to  counsel  shall  be  allowed  on  taxa-  Retaining  fee 
tion  as  .between  party  and  party.     O.  65,  r.  27  (44j,  (E). 

(32)  Whenever  it  shall  happen  that  a  Judge   shall,   by  Allocatur 
reason  of  death,  resignation,  or  otherwise,  cease  to  hold  his  or  resignation 
office  before  granting  any  allocatur  or  certificate  for  costs  to  **    " 
which  any  party  may  be  entitled  in  any  proceeding,  any 

other  Judge  may,  on  application,  grant  such  allocatur  or  certi- 
ficate as  fully  and  in  all  respects  the  same  as  such  first  men- 
tioned Judge  could  have  done  if  then  holding  office.  C.  S. 
1903,  c.  Ill,  s.  387. 

(33)  Subject  to   these  Rules,  costs  shall  be  allowed  and  Table  of  Fees. 
taxed  according  to  the  table  of  fees  in  Appendix  B.  to  these 

Rules.     C.  S.  1903,  c.  Ill,  s.  388. 
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WRITS,  OFFICE  DOCUMENl«,  ETC. 
916 

iMue  of  write,      1.     The   Registrar   shall    deliver   blank   writs,   including 

etc.,  in  blank.        ...  **  .  i  j  i    j    i      ^i  i-   -i. 

originating  summonses,  signed  and  sealed,  to  the  solicitors  or 
attorneys  of  the  Court,  to  be  by  them  or  any  other  solicitor 
or  attorney  filled  up  as  occasion  may  require ;  they  account- 
ing to  the  said  Registrar  therefor,  and  forthwith  forwarding 
to  him  pr86cipes  for  such  of  the  said  writs  and  summonses  as 
they  may  from  time  to  time  issue.  R.  S.  C.  H.  T.  1805 ;  R.  2, 
S.  C.  H.  T.  1810. 

917 

s^i^dcopiee,  2.  All  copies,  certificates,  and  other  documents  appearing 
eviiince  ^  ^  Sealed  with  the  seal  of  the  Court,  shall,  except  where 
otherwise  provided,  be  presumed  to  be  authenticated  copies  or 
certificates  or  other  documents  issued  by  the  Registrar,  and 
may  be  received  in  evidence,  and  no  signature  or  other  for- 
mality, except  the  sealing  with  the  seal  of  the  Court,  shall  be 
required  for  the  authentication  of  any  such  copy,  certificate 
or  other  document,  except  where  otherwise  provided.  O.  61, 
r.  7,  (E),  am, 

918 

Enrolment  of       3.    It  shall  not  be  ucccssary  to  enrol  any  judgment  or 
or  order  Order,  whether  dated  before  or  since  the  commencement  of  the 


unneceesaiy. 


principal  Act.     O.  61,  r.  8,  (E) ;   C.  S.  1903,  c  112,  a  127. 


Indexes  to  4.     Proper  indexes  or  calendars  to  the  files  or  bundles  of 

ept.  ^jj  documents  filed,  shall  be  kept,  so  that  the  same  may  be 
conveniently  referred  to  when  required,  and  such  indexes  or 
calendars  and  documents  shall,  at  all  times  during  office  hours, 
be  accessible  to  the  public  on  payment  of  the  usual  fee.  0. 
61,r.l7,(E). 

920 

Entry  of  time       5.    There  shall  also  be  entered  in  proper  books  kept  for 

do^ment*       that  purpose  by  the  Registrar,  the  time  of  delivery  of  every 

document  filed,  and  such  books  shall  at  all  times  during  office 

hours  be  accessible  to  the  public  on  payment  of  the  usual  fee. 

0.  61,  r.  18,  (E). 

921  

Date  of  0.     There  shall  also  be  entered  in  the  cause-book,  the  date 

etcto^be'       of  evcry  judgment,  order  and  certificate  made  in  every  cause 
«"t«"^-  or  matter.     O.  61,  r.  20,  (E). 

922 

Date  upon  T.     Upon  every  pleading  or  other  proceeding  which  is  filed 

tiled.  in  the  Registrar's  office  the  date  of  filing  the  same  shall  be 

printed  or  written.     O.  61,  r.  16,  (E). 
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8.  For  the  purpose  of  enabling  all  persons  to  obtain  pre-    rr.  >-i4. 
cise  information  as  to  the  state  of  any  cause  or  matter,  and  to  certmSu  of 
take  the  means  of  preventing  improper  delay  in  the  progress  ^^JJ^  o? 
thereof,  the  Registrar  shall  at  the  request  of  any  person,™***®'- 
whether  a  party  or  not  to  the  cause  or  matter  inquired  after, 

but  on  payment  of  the  usual  fee,  give  a  certificate  specifying 
therein  the  dates  and  general  description  of  the  several  pro- 
ceedings which  have  been  taken  in  such  cause  or  matter. 
0. 61,  r.  24,  (E). 

9.  The  forms  contained  in  the  appendices  shall  be  used  in  Formsin 
or  for  the  purposes- of  the  oflSce  of  the  Registrar,  with  such  office, 
variations  as  circumstances  may  require.     O.  61,  r.  32,  (E). 


Id.     The  Registrar  shall  at  the  request  of  any  party  in  Transmission 
writing  and  payment  of  the  necessary  postage  or  express  2c5on*to  ims- 
charges,  transmit  to  any  District  Clerk  of  the  Court  the  far!  r'mtmo)). 
record  in  any  action  together  with  all  exhibits  put  in  at  the 
trial 

11.  Where  pleadings  or  other  documents  filed  with  an  Transmission 
officer  of  the  Court,  are  required  by  or  for  use  before  any  by  one^offlcCT 
other  officer  the  officer  with  whom  the  pleadings  or  other  {Cf.  r.  si8/(0)i 
documents  are  filed,  shall,  upon  the  production  of  a  request 

signed  by  the  officer  requiring  the  pleadings  or  other  docu- 
ments, that  the  same  are  required  for  some  proceeding  before 
him,  transmit  the  pleadings  or  other  documents  upon  payment 
of  the  postage  or  express  charges  required  for  their  transmis- 
sion and  return. 

12.  Documents  shall  be  transmitted  by  post  or  express,  Documents  to 
and  not  otherwise,  and  with  the .  documents  shall  be  trans-  by  poet  or 
mitted  the  necessary  postage  or  express  charges  for  the  return  fc^^R  m  (0)j. 
of  the  same. 

13.  As  soon  as  the  purpose  for  which  any  such  documents  Return  of 
are  required  is  completed,  the  officer  to  whom  they  have  been  [cf.^lS),  fo)]. 
sent  shall  re-transmit  them  to  the  office  from  which  they  were 

sent. 

929 

1 4.  Except  where  otherwise  provided  whenever  security  Security  by 

,  ,         ,  recoflrnizance. 

is  to  be  given  in  any  proceeding  in  the  Court  or  before  any 
Judge,  the  same  may  be  by  a  recognizance  payable  to  the 
Registrar  in  the  form  herebef ore  in  use  or  in  any  other  form, 

17 
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Notices,  Papers,  Exa 


rr.  15-n. 


WO 
Proceedings 
on  breach  of 
recogrnizance. 


and  subject  to  any  condition  that  may  be  directed,  which  re- 
cognizance shall  be  for  the  benefit  of  any  and  all  parties  that 
may  be  aggrieved  or  injured  by  the  breach  of  conditions 
thereof.  Such  recognizance  may  be  entered  into  before  any 
Judge,  or  before  any  person  he  may  direct.  C.  S.  1903,  c 
112,  8.  296,  am. 

15.  Upon  breach  of  the  condition  of  such  recognizance 
being  alleged  by  any  party  aggrieved  or  injured  thereby,  such 
party  may  apply  by  petition  or  otherwise  to  the  Court  or  a 
Judge  for  relief,  who  shall,  on  due  notice  of  the  application, 
upon  hearing  the  parties,  make  such  order  as  to  the  payment 
of  the  sum  acknowledged  to  be  due  by  stich  recognizance,  or 
any  part  of  such  sum  as  may  be  right,  to  compensate  the 
party  injured  or  aggrieved  by  such  breach,  and  make  like 
orders  from  time  to  time  until  the  whole  amount  of  said 
recognizance  is  ordered  to  be  paid ;  such  orders  to  be  subject 
to  like  appeals  as  any  other  orders  or  judgments  made  by  the 
Court  or  a  Judge,  and  shall  be  enforced  in  the  same  manner 
as  any  other  order  or  judgment  for  the  payment  of  money  is 
enforced.     C.  S.  1903,  c.  112,  s.  297. 


931 
Chanere  in 
office  of 


16.     All  such  recognizances  shall  be  and  remain  valid  and 
^^vahdato^  Capable  of  being  enforced,  notwithstanding  a  change  in  the 
recogrnizance.  occupant  of  the  office,  or  in  the  office  of  the  Registrar  of  the 
Court,  or  that  such  office  is  vacant.     C.  S.  1903,  c.  112,  s.  298. 


932 
Security  by 
bond  of 
company. 


1 T.  In  lieu  of,  or  in  addition  to,  the  recognizance  men- 
tioned in  the  preceding  Rule  14,  the  security  in  said  rule 
mentioned  may,  if  authorized  by  the  Court  or  Judge,  be  given, 
in  whole  or  in  part,  by  the  bond  or  policy  of  guarantee  of  a 
duly  qualified  incorporated  company,  pursuant  to  the  provis- 
ions of  section  4  of  Chapter  67  of  the  Consolidated  Statutes, 
1903.     C.  S.  1903,  c  112,  s,  299. 


O.  LXXII, 

r.  I. 


ORDER  LXXII. 


NOTICES,  PAPERS,  ETC. 

Notices  to  be        1.     All  notices  required  by  these  Rules  shall  be  in  writing, 
[Cfj£  3?6^*(0)].  unless  expressly  authorized  by  the  Court  or  a  Judge  to  be 
given  orally.     0.  66,  r.  1,  (E). 
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%.     Every  petition  and  other  proceeding  of  a  like  nature    ^i^JJ**^^ 
shall  be  divided  into  numbered  paragraphs,  and  shall  state        934 
concisely  such  matters  and  facts  as  may  be  necessary  to  truly  petition,  etc 

-    «  lu     i-.      «x  ^  ^  [Cf.R3l8,(0); 

mform  the  Court.  see  q.  34.  r.  1, 

ante\. 

3.  A  party  requiring  a  copy  of  any  pleciding,  aflSdavit,  copj^, 
exhibit,  or  document  not  directed  to  be  served,  shall  make  a  bTdenSaldid 
written  application  for  the  same  to  the  solicitor  of  the  party  falSlffcS*]. 
by  whom  it  has  been  filed,  or  on  whose  behalf  it  is  to  be  used  ; 

and  where  the  party  has  no  solicitor,  then  to  the  party  him- 
self. 

4.  Where  an  application  is  made  for  a  copy  of  any  pleading,  Time  within 
affidavit,  exhibit  or  document,  it  shall  be  delivered  within  of  document 
forty-eight  hours  from  the  time  of  the  demand ;  and  any  be  furnished, 
further  time  which  may  elapse  before  the  delivery  is  not  to 

be  computed  against  the  party  demanding  the  same. 

9S7 

5.  A  party  entitled  under  the  Rules  or  a  special  order  to.  Copies  of 

J  .   .  •  i»  •        i      i»  1  ,    .     documents  in 

and  reqmnng  copies  of  or  extracts  from,  any  document  m  possession  of 


326*  (O)]. 


possession  of  another  party,  shall  pay  to  the  party  producing  [o.^r. 
the  document  for  such  copy  or  extract  as  he  may,  by  writing, 
require,  at  the  rate  of  ten  cents  per  folio ;  and  if  the  solicitor 
of  the  party  producing  the  document  refuses  or  neglects  to 
supply  the  copy  or  extract,  the  party  requiring  the  same  shall 
be  at  liberty  to  make  it,  and  the  party  producing  shall  not  be 
entitled  to  any  fee  in  respect  thereof. 

ORDER  LXXIII.  ^'^^ui!' 

SERVICE  OF  ORDERS,   ETC. 

988 

1.     Except  in  the  case  of  an  order  for  attachment,  it  shall  Production  of 

*  .  .  ^  -  original  order 

not  be  necessary  to  the  regular  service  of  an  order  that  the  fcf  ^^io)i 
original  order  be  shown  unless  sight  thereof  is  demanded. 
0.  67,  r.  1,  (E),  am. 

%.    All  writs,  notices,  pleadings,  orders,  summonses,  warrants.  Mode  of 
and  other  documents,  proceedings,  and  written  communications  whei^not 
in  respect  of  which  personal  service  is  not  requisite,  shall  be  ^'^^ 
sufficiently  served  if  left  within  the  prescribed  hours,  at  the 
address  for  service  of  the  person  to  be  served  as  defined  by 
Oi-dei-s  III.  and  XIT.>  with  any  person  resident  at  or  belonging 
to  such  place.     0.  07,  r.  2,  (E). 
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rr.  8-». 

910 
Service  where 
noappe<u«noe 
or  no  addreee 
for  Bervice. 
[Cf.R330,(O)). 


941 
Meuiner  of 
personal 
service. 


912 
Service  by 
mallinfif  to 
solicitor. 
[R.  331.  (O)). 


943 
Substituted 
service. 
(Cf.R.834,<0)]. 


944 
Service  upon 
solicitor  of 
party  pre- 
viously 
appearinfc  in 
person. 
rR.338,(0>]. 


Service  of  Orders,  Etc. 

3.  When  no  appearance  has  been  entered  for  a  party,  or 
when  a  party  or  his  solicitor,  as  the  case  may  be,  has  omitted- 
to  give  an  address  for  service  as  required  by  Orders  IIL  and 
XIL,  all  writs,  notices,  plecwlings,  orders,  summonses,  warrants 
and  other  documents,  proceedings,  and  written  communica- 
tions, in  respect  of  which  personal  service  is  not  requisite,  may 
be  served  by  filing  them  with  the  proper  officer.  O.  67, 
r.  4,  (E). 

4.  Where  personal  service  of  any  writ,  notice,  pleading, 
order,  summons,  warrant  or  other  document,  proceeding,  or 
written  communication  is  required  by  these  Rules  or  otherwise, 
the  service  shall  be  effected  as  nearly  as  may  be  in  the  man* 
ner  prescribed  for  the  personal  service  of  a  writ  of  summons. 
0.  67,  r.  5,  (E). 

5.  Where  at  the  time  of  attendance  to  serve  any  paper  or 
document,  the  office  of  the  solicitor  for  the  party  upon  whom 
the  service  is  sought  to  be  made  is  closed,  or  no  one  is  in  at- 
tendance therein  for  receiving  papers  or  documents  served, 
service  of  the  paper  or  document  may  be  effected  by  mailing 
the  same  at  any  time  during  the  same  day,  addressed  to  the 
solicitor,  at  his  office,  by  registered  letter,  postage  prepaid,  and 
the  service  shall  be  deemed  to  have  been  effected  at  the  time 
of  the  attendance  for  that  purpose  at  the  office  of  the  solicitor. 

6.  Where  personal  service  of  any  writ,  notice,  pleading, 
summons,  order,  warrant,  or  other  document^  proceeding,  or 
written  communication  is  required  by  these  Rules  or  other- 
wise, and  it  is  made  to  appear  to  the  Court  or  a  Judge  that 
prompt  personal  service  cannot  be  effected,  the  Court  or  Judge 
may  make  such  order  for  substituted  or  other  service,  or  for 
tlie  substitution  of  notice  for  service  by  letter,  public  adver- 
tisement, or  otherwise,  as  may  be  just.     O.  67,  r.  6,  (E). 

T.  Where  a  party  having  sued  or  appeared  in  person  has 
criven  notice  in  writing  to  the  opposite  party  or  his  solicitor, 
through  a  solicitor,  that  such  solicitor  is  authorized  to  act  in 
the  cause  or  matter  on  his  behalf,  all  writs,  notices,  pleadings, 
summonses,  orders,  warrants,  and  other  documents,  proceed- 
ings, and  written  communications  which  ought  to  be  delivered 
to  or  served  upon  the  party  on  whose  behalf  the  notice  is 
given  shall  thereafter  be  delivered  to  or  served  upon  such 
solicitor.     0.  67,  r.  7,  (E). 
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8.  Where  a  person  who  is  not  a  party  appears  in  any  pro-     rr.  8,  ». 
ceeding,  either  before  the  Court  or  in  Chambers,  service  upon  s©rvi2f upon 
the  solicitor  by  whom  such  person  appears,  whether  such  ^^^not'a 
solicitor  act  as  principal  or  agent,  shall  be  deemed  good  service,  '^^'^y- 
except  in  matters  requiring  personal  service.     0.  67,  r.  8,  (E). 

9.  Affidavits  of  service  shall  state  when,  where,  and  how  Affldavite  of 

ftorvioc. 

and  by  whom,  such  service  was  effected.     0.  67,  r.  9,  (E). 


ORDER  LXXIV.  V^T* 

APPLICATION  OF  RULES   IN  CROWN   AND  MATRIMONIAL  CASES. 


947 

1.  Subject  to  the  provisions  of  this  Order,  nothing  in  these  Prooeedin«8 

^,  1  •11111/viii  1  excepted  fpom 

Rules,  save  as  expressly  provided,  shall  atiect  the  procedure  or  ^^^.  .q.. 
practice  in  any  of  the  following  causes  or  matters : — 

(a).    Criminal  proceedings ; 

(6).     Proceedings  on  the  Crown  side  of  the  Court ; 

(c).     Proceedings    for    Divorce    or    other    Matrimonial 
Causes.  O.  68,  r.  ),  (E),  am. 

2.  The  following  Orders  shall,  as  far  as  they  are  applicable,  Appi^tion 
apply  to  all  civil  proceedings  on  the  Crown  side  of  the  Court,  ^^iJ^Jf  ^^^'^^ 
including    mandamus    and    prohibition,  and    also    to     quo  o?conrt"  **^* 
warranto:  namely, — 

(a).    Order  XXIX.    (Amendment) ; 
(6).    Order  XXXIV.    (Special  case) ; 
(c).     Order  XXXVII.    (Affidavits); 
(cJ).    Order  LX.     (Motions) ; 
(e).     Order  LX VII.     (Appeals) ; 
(/).     Order  LXIX.     (Time); 
Iq).    Older  LXX.    (Costs); 
(A).     Order  LXXII.    (Notices,  etc.) ; 
(i).     Order  LXXV.    (Non-compliance) ; 
Provided  that  Order  LX  VII  shall  not  apply  to  quo  vxvrran-^ 
to.    O.  68,  r.  2,  (E). 

949 

S.     Where  pleadings  in  prohibition  are  ordered,  the  plead-  PieadincB  in 
ings   and  subsequent   proceedings,   including  judgment  and'*"^ 
assessment  of  damages,  if  any,  shall  be,  as  nearly  as  may  bC; 
the  same  as  in  an  ordinary  action  for  damages.     0. 68,  r.  3,  (E). 
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^^rlu^'  ORDER  LXXV. 


effect  of  non-compuance. 

860 

Non-compii-         1 .     Non-coinpliance  with  any  of  these  Rules,  or  with  any 
Rules  not  to    rule  of  practice  for  the  time  being:  in  force,  shall  not  render 

render  pro-  ^         ^  ,  *  ' 

MCf^Rffaoo?^'  any  proceedings  void  unless  the  Court  or  a  Judge  shall  so 

^T%*  a^uR'  ^^^^>  ^^^  s^^h  proceedings  may  be  set  aside  either  wholly  or 

in  part  as  irregular,  or  amended,  or  otherwise  dealt  with  in 

such  manner  and  upon  such  terms  as  the  Court  or  Judge  shall 

think  fit.     O.  70,  r.  1,  (E). 

whenappUcA-      %,    No  application  to  set  aside  any  process  or  proceeding 

adde  for         for  irregularity  shall  be  allowed  unless  made  within  reasonable 

to  be  made,     time,  nor  if  the  party  applying  has  taken  any  fresh  step  after 

knowledge  of  the  irregularity.     O.  70,  r.  2,  (E),  am. 

9fi2 

b?ita^"in'**       S.     Where  an  application  is  made  to  set  aside  proceedings 
pRa^^iif^"  ^^'  irregularity,  the  several  objections  intended  to  be  insisted 

upon  shall  be  stated  in  the  summons  or  notice  of  motion.     0. 

70,  r.  3,  (E). 

96S 

Coete.  4.     When  a  summons  is  taken  out  to  set  aside  any  process 

or  proceeding  for  irregularity  with  costs,  and  the  summons  is 
dismissed  generally  without  any  special  direction  as  to  costs, 
it  is  to  be  understood  as  dismissed  with  costs.     0.  70,  r.  4,  (E). 


r.l. 


ORDER  LXXVI. 

INTERPRETATION  OF  TERMS. 
964 

Application  of      1.     The  provisions  of  the   Interpretation   section  of  the 
section  in  Act  principal  Act  shall  apply  to  these  Rules. 

Interpretation      In  the  Construction  of  these  Rules,  unless  there  is  anything: 

of  terms.  .^  & 

in  the  subject  or  context  repugnant  thereto,  the  several  words 
hereinafter  mentioned  or  referred  to  shall  have  or  include  the 
meanings  following : — 

"Person"  includes  a  body  corporate  or  politic ; 

"Sheriff"  includes  deputy-sheriff,  coroner,  and  other  per- 
son discharging  the  duties  of  sheriff  in  the  particular 
case,  or  for  the  time  being ; 

"Solicitor"  includes  attorney ; 
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r.  9. 


"Plaintiff,"  "defendant,"  and  "party,"  include  bodies  cor- 
porate or  politic,  or  holding  the  relation  of  plaintiff, 
defendant  or  party ; 

"Heretofore"  means  prior  to  the  coming  into  force  of 

these  Rules ; 
"Receiver"  includes  consignee  or  manager  appointed  by 

or  under  an  order  of  the  Court ; 
"Taxing  officer  "  refers  to  and  includes  the  Registrar  and 

any  Judge  of  the  Court ; 
"The  principal  Act",  or  "this  Act"  means  the  Supreme 

Court  of   Judicature  Act,  1906.     O.  71,  r.  1,  (E), 

am, 

%.    In  these  Rules»  unless  repugnant  to  the  context,  the  Number, 
singular  number  shall  include  the  plural,  and  the  plural  num- 
ber shall  include  the  singular.     O.  71,  r.  2,  (E). 


ORDER  LXXVIL  •.S^V'' 

WT»  I— ••  •» 


GENERAL  RULES. 

I .  No  Order  or  Rule  annulled  by  any  former  Order  sh$,ll  be  Repealed 
revived  by  any  of  these  Rules,  unless  expressly  so  declared,  revived. ; 
O-  72,  r.  1,  (E). 

%.     Where  no  other  provision  is  made  by  the  principal  Act  Continuation 
or  these  Rules,  the  present  procedure  and  practice  remain  in  prMtioe? 
force.     0.72,r.2,(E).  ^^"^^^^^ 

S.    The  Forms  contained  in  the  Appendices  hereto  shall  be  Fomw?* 
used  with  such  variations  or  modifications  as  circumstances 
may  require ;  but  any  variance  therefrom  not  being  in  matter 
of  substance,  shall  not  affect  their  regularity.     R.  1224,  (O). 

flflB 

4.    Durinff  the  period  of  any  vacancy  in  the  office  of  Chief  vacancy  in 

*       .  .1.1  ,,  Tk    1  1     M  .*    ,      offloeof  Chief 

Justice,  or,  m  his  absence,  these  Rules  shafl  operate  as  if  the  Justice. 

words  '/or  senior  Judge  of  the  Supreme  Court  of  Judicature"  J  5"*^  ^1 

were  inserted  after  the  words    "Chief    Justice"   whenever 

nsed. 
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FORMd,  TABLE  OF  FEES,  ETC. 


App.  A. 
Pt.  1. 

APPENDIX  A. 

n:  1. 

PART  I. 

. 

FORMS  OF  WRITS  OF  SUMMONS,  &a 

No.  1. 

Geoeral  Form  of  Writ  of  Snmmona    (0. 1,  r.  3.) 
In  the  Supreme  Court  of  Judicature. 

Between  A.  B.',  Plaintiff, 
and 
C.  D.,  Defendant 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  of  Oie 
British  Dominions  beyond  the  Seas,  King,  Defender  of  the 
Faith,  &c 

To  C.  D.  of  ,  in  the  County  of 

We  command  you,  That  within  ten  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you 
do  cause*  an  appearance  to  be  entered  for  you  in  an  action  at 
the  suit  of  A.  B.;  And  take  notice  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may 
be  given  in  your  absence. 

Witness  ,  Chief  Justice, 

the  day  of  ,  in  the  year  of  Our  Lord  One 

thousand  nine  hundred  and 

Issued  the  day  of  ,  A.  D.  19      • 

Memorandum  to  he  subecribed  on  the  writ 

N.  B. — This  writ  is  to  be  served  within  twelve  calendar 
months  from  the  date  thereof,  or,  if  renewed,  within  six  cal- 
endar months  from  the  date  of  the  last  renewal,  including 
the  day  of  auch  date,  and  not  afterwards. 
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Indoraementa  to  be  made  on  the  writ  befoi^e  iasv^e  (hereof. 


The  plaintiff's  claim  is  for,  &c. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at  , 
or,  this  writ  was  issued  by  E.  F.,  of  ;  whose  place 

of  business  and  address  for  service  is  ,  solicitor  for  the 

said  plaintiff,  who  resides  at  [mention  the  city,  toum, 

tr  parish,  cmd  also  the  name  of  ike  street  and  number  of  the 
houee  of  the  plaintiff's  residence,  if  any}, 


App.  A. 
Pt.1. 


No.  2. 

Bpeoiallj  Indorsed  Writ,  Order  II,  Btile  5  (0.  1,  r.  3). 

In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant 

Edward  the  Seventh,  by  the  Grace  of  God,of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith,  &c. 

To  C.  D.  of  ,  in  the  County  of  , 

We  command  you,  That  within  ten  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  an  action  at  the 
8uit  of  A.  B.;  And  take  notice,  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be 
given  in  your  absence. 

Witness  ,  Chief  Justice, 

the  day  of  ,  in  the  year  of  Our  Lord,  One 

thousand  nine  hundred  and 

Issued  the  day  of  ,  A.  D.  19    . 

Memorandv/m  to  be  subscribed  on  the  writ 

N.  B. — This  writ  is  to  be  served  within  twelve  calendar 
months  from  the  date  thereof,  or,  if  renewed,  within  six  cal- 
endar months  from  the  date  of  the  last  renewal,  including  the 
day  of  such  date,  l^nd  not  afterwards. 
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Ap^  A.         Indorsements  to  he  made  on  the  writ  before  issue  theveof. 
'  '  Statement  of  Claim: — 


Hwk,  {l»  9. 


4. 


The  plaintifTs  claim  is  • 

Particulars : — 

(Si£:necL) 

And  the  sum  of  S  [or  such  sum  as  may  be  allowed 

on  taxation],  for  costs,  besides  sheriff's  fees.  If  the  amount 
claimed  is  paid  to  the  plaintiff  or  his  solicitor  within  six  days 
from  the  service  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued,  &c.  [as  in  Form  No.  !]• 


No.  3. 


Writ  for  Service  ont  of  the  Jimsdiction,  or  where  Votioe  in  lien  of  Senrioe 
is  to  be  given  ont  of  the  jurisdiction    (0«  1,  r.  6). 

In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant. 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  of  the 
British  Dominions  beyond  the  Seas,  King,  Defender  of  the 
Faith,  &c. 

To  C.  D.  of  .       • 

We  command  you,  C.  D.,  that  within  [here  insert  the 
number  of  days  directed  by  the  Court  or  Judge  ordering  the 
service  or  notice]  after  the  service  of  this  writ  [or  notice  oj 
this  writ,  as  the  case  WAiy  be]  on  you,  inclusive  of  the  day  of 
such  service,  you  do  cause  an  appearance  to  be  entered  for  you 
in  the  Supreme  Court  of  Judicature  in  an  action  at  the  suit  of 
A.  B. ;  and  take  notice,  that  in  default  of  your  so  doing,  the 
plaintiff  may  proceed  therein,  and  judgment  may  be  given  in 
your  absence. 

Witness,  &c.  [as  in  Form  No.  1], 

Issued,  &c.  [as  in  Form  No.  1]. 

Memorandum,  and  Indorsements  as  in  Form  No.  1. 
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Indorsements  to  be  made  on  the  writ  before  the  issue     'T^i.  * 


thereof, 

N.  B. — This  writ  is  to  be  used  where  the  defendant  or  all  the 
defendants  or  one  or  more  defendant  or  defendants  is  or 
are  out  of  the  jurisdiction.  When  the  defendant  to  be 
served  is  not  a  British  subject,  and  is  not  in  British 
Dominions,  notice  <rf  the  writ,  and  not  the  writ  itself,  is 
to  be  served  upon  him. 

No.  4. 
Specially  Indoned  Writ  for  Serrioe  out  of  the  Joriadiotion    (O.  1,  r.  5). 
In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  of  the 
British  Dominions  beyond  the  Seas,  King,  Defender  of  the 
Faith,  &C. 

To  ,  of  ,  in  the  of 

We  command  you,  That  within  [here  insert  nwmber  of  days 
directed  by  the  Court  or  Judge  ordering  the  service  or  notice'] 
days  after  the  service  of  this  writ  [or,  notice  of  this  writ,  as  the 
case  may  be]  on  you,  inclusive  of  the  day  of  such  service,  you 
do  cause  an  appearance  to  be  entered  for  you  in  an  action  at 
the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plain- 
tiff may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 

Witness  ,  Chief  Justice, 

the  day  of  ,  in  the  year  of  Our  Lord  One 

thousand  nine  hundred  and 

Issued  the  day  of  ,  A.  D.,  19 

N.  B. — Thfs  writ  is  to  be  served  within  twelve  calendar 
months  from  the  date  thereof,  or  if  renewed,  within  six  cal- 
endar months  from  the  date  of  the  last  renewal,  including 
the  day  of  such  date,  and  not  afterwards. 


N«.  4. 
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Indorsements  to  be  made  on  the  writ  before  the  issue  thereof. 
Statement  of  Claim  :— 
The  PlaintifFs  claim  is 

Particulars : — 

(Signed)  • 

And  $  [or  such  sum  as  may  be  allowed  on  taxation]  for 
costs.  If  the  amount  claimed  is  paid  to  the  plaintiff  or  his  soli- 
citor within  [here  insert  number  of  days  limited  for  appear- 
ance] days  from  the  service  [if  notice  to  be  served,  insert  here 
"  of  notice  "]  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at 
or,  this  writ  was  issued  by  E.  F.,  of  ;  whose  place  of 

business  and  address  for  service  is  ,  solicitor  for  the 

said  plaintiff,  who  resides  at  ,  [mention  the  city,  town, 

or  parish,  and  also  the  name  of  the  street  and  nwmber  of  ike 
house  of  the  plaintiff's  residence,  if  any], 

N.  B. — ^This  writ  is  to  be  used  where  the  defendant,  or  all 
the  defendants,  or  one  or  more  defendant  or  defendants,  is  or 
are  out  of  the  jurisdiction.  When  the  defendant  to  be  served 
is  not  a  British  subject,  and  is  not  in  British  dominions,  notice 
of  the  writ,  and  not  the  writ  itself,  is  to  be  servjBd  upon  him. 


No.  5. 


Kotice  of  Writ  in  lien  of  Servioo  to  be  giTen  oat  of  the  Jurisdictioa. 

(O.  1.  r.  5). 

In  the  Supreme  Court  of  Judicature. 
Between  A.  B.,  Plaintiff, 
and 
0.  D.,  Defendant. 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  of  the 
British  Dominions  beyond  the  Seas,  King,  Defender  of  the 
Faith,  &c. 

ToG.  H.,of 

Take  notice,  that  A.  B.,  of  ,  has  commenced  an  actibn 

against  you,  G.  H.,  in  the  Supreme  Court  of  Judicature  of 
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New  Brunswick,  by  writ  of  that  Court,  dated  thei  day     ^^'^' 

of  ,  A.  D.  19     ;  which  writ  is  indorsed  as  follows  [copy sJ.  %. 

in  fuU  the  indorsements]^  and  you  are  required  within 
days  after  the  receipt  of  this  notice,  inclusive  of  the  day  of 
such  receipt,  to  defend  the  said  action,  by  causing  an  appear- 
ance to  be  entered  for  you  in  the  said  Court  to  the  said  action, 
and  in  default  of  your  so  doing,  the  said  A.  B.  may  proceed 
therein,  and  judgment  may  be  given  in  your  absence. 

You  may  appear  to  the  said  writ  by  filing  an  appearance 
personally,  or  by  your  solicitor,  at  the  Registrar's  office, 
Supreme  Court  of  Judicature,  Fredericton,  N.  B.,  and  deliver- 
ing a  copy  thereof  to  the  plaintiff  or  his  solicitor. 

(Signed)  A.  B.  of  etc. 

or  X.  Y.  of  etc. 

Solicitor  for  A.  B. 

N.  B. — This  notice  is  to  be  used  where  the  person  to  be 
served  is  not  a  British  subject,  and  is  not  in  British  dominions. 


No.  6. 
Writ  of  Capias  (O.  65,  r.  1.)  - 

In  the  Supreme  Court  of  Judicature. 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  of  the 
British  Dominions  beyond  the  Seas,  King,  Defender  of  the 
Faith,  &c 

To  the  Sheriff  of  the  County  of  ,  Greeting : 

We  command  you  [or  as  before,  &c.]  that  you  take  C.  D., 
if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep 
until  he  shall  have  given  you  bail  in  an  action  at  the  suit  of 
A.  B.,  or  ilntil  he  shall  be  otherwise  lawfully  discharged ;  and 
that  immediately  after  the  execution  hereof  you  return  this 
writ,  stating  how  you  have  executed  the  same,  and  the  day  of 
the  execution  thereof. 

Witness,  &c 

Memorandum  to  be  subscribed  on  the  writ 

N.  B. — This  writ  is  to  be  executed  within  two  months 
from  the  date  thereof,  inclusive,  and  not  afterwards. 
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Indorsements  to  be  made  on  the  writ  before  issue  thereof. 

The  plaintiff's  claim  is  for,  &c 

Bail  by  affidavit  for  $  (or  Bail  for  $  ,  by 

order  of,  naming  the  Jvdge  who  made  the  order). 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at 
,  or,  this  writ  was  issued  by  E.  F.,  of  ;  whose  place 

of  business  and  address  for  service  is  ,  solicitor  for  said 

plaintiff,  who  resides  at  [mention  the  city,  town, 

or  parish  and  also  the  name  of  the  street  and  number  of 
the  house  of  the  plaintijTs  residence,  if  any.] 

Dated  the  day  of  ,  A.  D.,  19 


No.  ?• 
IVotioe  to  be  Snbsoribed  on  Copy  of  Capias  (0.  65,  r.  5.) 

1.  Take  notice,  that  if  a  defendant  having  been  arrested 
on  this  writ  shall  go  to  prison  for  want  of  bail,  shall  not 
enter  an  appearance  within  ten  days  after  such  arrest,  in- 
clusive of  the  day  of  such  arrest,  the  plaintiff  may  proceed 
to  judgment  and  execution. 

2.  Take  notice,  that  if  a  defendant,  having  given  bail  to 
the  Sheriff  on  the  arrest,  shall  omit  to  put  in  special  bail  with- 
in twenty  days  thereafter,  inclusive  of  the  day  of  such  arrest, 
the  plaintiff  may  proceed  against  the  Sheriff  or  on  the  bail 
bond. 

3.  Take  notice,  that  if  a  defendant,  having  been  served 
only  with  this  writ,  and  not  arrested  thereon,  shall  not  enter 
an  appearance  within  ten  days  after  such  service,  inclusive  of 
the  day  of  such  service,  the  plaintiff  may  proceed  to  judg- 
ment and  execution. 

E.  F.  Plaintifs  Solicitor. 
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No.  8.  ^»^A- 


Oapias  in  an  Action  Already  Oommenoed  (O.  65,  r.  ftp) 

In  the  Supreme  Court  of  Judicature. 
Between  A.  B.,  Plaintiff, 
and 
C  D.,  Defendant. 
Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  of  the 
British  Dominions  beyond  the  Seas,  King,  Defender  of  the 
Faith,  &c. 

To  the  Sheriff  of  the  County  of  ,  Greeting : 

We  command  you  that  you  take  C.  D.,  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep  until  he  shall  have 
given  you  bail  in  an  action  which  A.  B.  has  commenced 
against  him,  and  which  is  now  pending,  or  until  he  shall  be 
otherwise  lawfully  discharged;  and  that  immediately  after 
execution  hereof  you  return  this  writ,  stating  how  you  shall 
have  executed  the  same,  and  the  day  of  the  execution  thereof. 

Witness  ,  Chief  Justice, 

the        day  of        in  the  year  of  Our  Lord  One  thousand  nine 
hundred  and 

Memorandvmv  to  be  subscribed  on  the  writ 

N.  B. — This  writ  is  to  be  executed  within  two  months  from 
the  date  thereof,  including  the  day  of  such  date,  and  not 
afterwards. 

Indorsement  to  be  made  on  the  wint  before  issue  thereof. 

Bail  by  affidavit  for  $  [or  Bail  for  $  ,  by  order  of, 

naming  the  Judge  who  made  the  order]. 

This  wTit  was  issued  by  the  said  plaintiff,  who  resides  at 
or,  this  writ  was  issued  by  E.  F.,  of  ;  whose  place  of 

busineas  and  address  for  service  is  .,  solicitor  for  the  said 

plaintiff,  who  resides  at  [mention  the  city,  town,  or 

'parish,  and  also  the  name  of  the  street  and  number  of  the 
house  of  the  plaintiff's  residence,  if  any]. 

Dated  the  day  of  ,  A.  D.  19 


M*.  «. 
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App.  A.  Notice  to  be  subscribed  on  copy  of  writ 


N:  1. 


1.  Take  notice  that  this  suit,  which  was  commenced  by  a 
writ  of  summons,  will  be  continued  in  like  manner  as  if  the 
defendant  had  not  been  arrested  on  this  writ. 

2.  Take  notice,  that  if  the  defendant,  having  giving  bail 
to  the  Sheriff  on  the  arrest  oh  this  writ,  shall  omit  to  put  in 
special  bail  within  twenty  days  after  arrest,  the  plaintiff  may 
proceed  against  the  Sheriff,  or  on  the  bail  bond. 

E.  F.,  Plaintiff's  Solicitor. 


PART  n. 

FORM  OF  APPEARANCE,  ETC. 

No.  1. 

Memoraiidmn  of  Appeaianoe  (O.  12,  r.  1.) 

In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 
The  defendant  appears  by  the  undersigned  solicitor,  whose 
place  of  business  and  address  for  service  is  [or  the  de- 

fendant appears  in  person.    The  defendant  s  address  for  service 
is,  &c.]         [//  statement  of  claim  is  requiredy  add.  The  said 
defendant  requires  delivery  of  a  statement  of  daim]. 
Dated  the  day  of  ,  A.  D.,  19 

Solicitor  for  the  said  defendant 
[or,  the  above  named  defendant]. 


Digitized  by 


Google 


^w—i — i^i.-.-^-     —'  ,  WH^&Vi 


General  Indoraements  on  Writs  of  Summons  (0.  2,  n  3.) 

Section  I. 

In  Matters  of  an  Equitable  Nature. 

1. — CBEDITOR  TO   ADMINISTER  ESTATE. 

The  plaintiff's  claim  is  as  a  creditor  of  X.  Y.  of 
deceased,  to  have  the  [real  and]  personal  estate  of  the  said 
X.  Y.  administered.  The  defendant,  C.  D.,  is  sued  as  the 
administrator  [or,  as  the  executor]  of  the  said  X.  Y.  [and  the 
defendants,  E.  F.  and  G.  H ,  as  his  co-heirs-at-law]  [or,  as  the 
devisees  of  his  real  estate], 

2. — LEGATEE  TO   ADMINISTER  ESTATE^ 

The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the 

day  of  ,  18     ,  of  X.  Y.,  deceased,  to  have 

the  [real  and]  personal  estate  of  the  said  X.  Y.  administered. 

The  defendant,  C.  D.,  is  sued  as  the  executor  of  the  said  X.  Y, 

[and  the  defendants,  E.  F.  and  G.  H.,  as  his  devisees]. 

18 


Ap^  A. 
PI.  II, 
No.  9. 
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No.  2. 
Affidavit  for  Entry  of  Appearanoe  as  Guardian  (0. 16,  r.  16,) 
In  the  Supreme  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
0.  D.,  Defendant 

I,  of  ,  make  oath  and  say  as  follows : — 

X.  Y.,  of  ,  is  a  fit  and  proper  person  to  act  as  guardian 

ad  litem  of  the  above-named  infant  defendant,  and  has  no  in- 
terest in  the  matters  in  question  in  this  action  [matter]  ad- 
verse to  that  of  the  said  infant,  and  the  consent  of  the 
said  X.  Y.  to  act  as  such  guardian  is  hereto  annexed. 

Sworn,  &c. 

[To  this  Ajffidavit  shall  he  annexed  the  document  signed  by 
such  guardian  in  testimony  of  his  consent  to  act.] 


Part  III.  ^»  ^• 

Pt.  lU. 
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t!^:Jt'  3.— PARTNERSHIP. 

rt»  III* 


See.  1. 


The  plaintiffs  claim  Ls  to  have  an  account  taken  of  the 
partnership  dealings  between  the  plaintiff  and  defendant 
[under  articles  of  partnership  dated  the  day  of  ], 

and  to  have  the  affairs  of  the  partnei-ship  wound  up. 

4. — FORECLOSURE. 

The  plaintiffs  claim  is  for  the  foreclosure  of  a  mortgage 
dated  the  day  of  ,  A.  D.       ,  made  by 

to  ,  of  the  following  described  lands  [set  out 

description  in  mortgage,  or  description  sufficient  for  registra- 
tion] and  for  the  sale  of  such  lands  in  payment  of  the  amoimt 
due  on  the  mortgage.  The  plaintiff  claims  that  there  is  now 
due  on  said  mortgage  for  principal  the  sum  of  $  .    [// 

80,  add,  together  with   the  sum  of    S  ,  for  taxes  (or, 

premiums  of  insurance,  or,  as  the  case  may  be)],  and  the  sum 
of  $  .  for  interest  from  [date  of  mortgage,  or,  as  the  case 

may  be]  to  the  date  of  this  summons. 

6. — REDEMPTION. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if 
anything,  is  due  on  a  mortgage  dated  ,  and  made  between 
[paiiies],  and  to  redeem  the  property  comprised  therein. 

6. — RAISING  PORTIONS. 

The  plaintiffs  claim  is  tliat  the  sum  of  $  ,  which  by  an 
indenture  of  settlement  dated  was  provided  for  the 

portions  of  the  younger  children  of  ,  may  be  raised. 

7. — EXECUTION  OF  TRUSTS. 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture, 
dated  and  made  between  ,  carried  into  execution. 

8. — CANCELLATION  OR  RECTIFICATION, 

The  plaintiffs  claim  is  to  have  a  deed,  dated  ,  and  made 
between  [parties],  set  aside  or  rectified. 
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9. — SPECIFIC  PERFORMANOB.  App.  A. 

rt,  lu. 


The  plaintiff's  claim  is  for  specific  performance  of  an  agree- 
ment, dated  the  day  of  ,  for  the  sale  by  the  plaintiff  to 
the  defendant  of  certain  [freehold]  hereditaments  at        • 


Am.  n. 


Section  II. 

Money  Olaims  Where  no  Special  Indorsement  Under  Order  IL  Bnle  5. 

The  plaintiffs  claim  is  $ ... .  for  the  price  of  goods  soli 

[This  Form  shiiU  suffice  whether  the  claim  is  in  respect  to  goods 
sold  and  delivered,  or  to  goods  bargained  and  sold. 

The  plaintiffs  claim  is  $ ....  for  money  lent  [and  interest]. 

The  plaintitf*8  claim  is  $   . .   ,  whereof  S is  for  the  price 

of  goods  sold,  and  g ....  for  money  lent,  and  $ . . . .  for  interest. 

The  plaintiffs  claim  is  ?.  .  .    for  arrears  of  rent. 

The  plaintiffs  claim  is  $. ...  for  arrears  of  salary  as  a  clerk 
[or  as  the  case  may  he]. 

The  plaintiffs  claim  is  S . .  .  .  for  interest  upon  money  lent. 

The  plaintiffs  claim  is  $.  . .  .for  a  general  average  contribu- 
tion. 

The  plaintiffs  claim  is  $ ... .  for  freight  and  demurrage. 

The  plaintiffs  claim  is  $. .  . .  for  lighterage. 

The  plaintiffs  claim  is  8 ... .  for  market  tolls  and  stallage. 

The  plaintiff's  claim  is  $. ...  for  penalties  under  the  Statute. 

The  plaintiffs  claim  is  $. ...  for  money  deposited  with  the 
defendant  as  a  banker. 

The  plaintiff  8  claim  is  $.  .  .  .for  fees  for  work    done    [and 
$. . .  .money  expended]  as  a  solicitor. 

The  plaintiff  s  claim  is  $. ...  for  commission  earned  as  [state 
diara^tef'y  as  auctioneer,  broker,  &c]. 

The  plaintiffs  claim  is  $ ... .  for  medical  attendances. 

The  plaintiffs  claim  is  $. . .  .for  a  return  of  premiums  paid 
upon  policies  of  insurance. 

The  plaintiffs  claim  is  $ ... .  for  the  warehousing  of  goods. 

The  plaintiffs  claim  is  $ ....  for  the  carriage   of  goods   by 
railway. 

,  The  plaintiff's  claim  is  $. . .  .for  the  use  and  occupation  of  a 
house. 
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The  plaintiffs  claim  is  $ for  the  hire  of  [furniture]. 

^^^lIL —      The  plaintiff's  claim  is  $ for  work  done  as  a  surveyor. 

The  plaintiffs  claim  is  $ for  board  and  lodging. 

The  plaintiffs  claim  is  $ for    the    board,    lodging    and 

tuition  of  X.Y. 

The  plaintiff  8  claim  is  $ for  money  received  by  the  de- 
fendant as  solicitor  [or  factor,  or  collector,  or,  &c],  of  the 
plaintiff. 

The  plaintiff's  claim  is  S for  fees  received  by  the  defend- 
ant under  colour  of  the  office  of ... . 

The  plaintiff^s  claim  is  $ for  a  return  of  money  over- 
charged for  the  carriage  of  goods  by  railway. 

The  plaintiffs  claim  is  $  ..  .for  a  return  of  fees  overcharged 
by  the  defendant  as ... . 

The  plaintiff's  claim  is  $ for  a  return  of  moneys  depos- 
ited with  the  defendant  as  stakeholder. 

The  plaintiff^s  claim  is  S. . .  .for  money  entrusted  to  the  de- 
fendant as  stakeholder,  and  payable  to  plaintiff*. 

The  plaintiffs  claim  is  $ for  a  return  of  money  entrusted 

to  the  defendant  as  agent  of  the  plaintiff. 

The  plaintiff's  claim  is  $ . . .  Jor  a  return  of  money  obtwned 
from  the  plaintiff  by  fraud. 

The  plaintiff's  claim  is  S for  a  return  of  money  paid  to 

the  defendant  by  mistake. 

The  plaintiff's  claim  is  S. . .  .for  a  return  of  money  paid  to 
the  defendant  for  [work  to  be  done,  left  undone ;  or,  a  bill  to 
be  taken  up;  not  taken  up,  or,  &c.] 

The  plaintiffs  claim  is  $ ....  for  a  return  of  money  paid  as  a 
deposit  upon  shares  to  be  allotted. 

The  plaintiff's  claim  is  S for  money  paid  for  the  defend- 
ant as  his  surety. 

The  plaintiffs  claim  is  $. . .  .for  money  paid  for  rent  due  by 
the  defendant. 

The  plaintiff's  claim  is  $ upon  a  bill  of  exchange  accepted 

[or  indorsed]  for  the  defendant's  accommodation. 

The  plaintiff^s  claim  is  S for  a  contribution  in  respect  to 

money  paid  by  the  plaintiff  as  surety. 

The  plaintiff^s  claim  is  S ....  for  a  contributicm  in  respect  to  a 
joint  debt  of  the  plaintiff  and  the  defendant  pidd  by  the  plaintiff. 
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The  plaintiff's  claim  is  $. . .  .for  money  paid  for  calls  upon  ^"^i^* 
shares,  against  which  the  defendant  was  bound  to  indemnify  •«?.  n. 
the  plaintiff. 

The  plaintiff *s claim  is  $..  ..for  money  payable  under  an 
award. 

The  plaintiff's  claim  is  $ ... .  upon  a  policy  of  insurance  up- 
on the  life  of  X.  Y.,  deceased. 

The  plaintiff  s  claim  is  $ ... .  upon  a  bond  to  secure  a  pay- 
ment of  $1000,  and  interest. 

The  plaintifi^s  claim  is  $ ... .  upon  a  judgment  of  the  Court 
in  the  State  of  Massachusetts. 

The  plaintiff^s  claim  is  $ ... ,  upon  a  check  drawn  by  the  de- 
fendant. 

The  plaintiff^s  claim  is  $ ... .  upon  a  bill  of  exchange  accept- 
ed [or  drawn  a?'  indorsed]  by  the  defendant. 

The  plaintifi^'s  claim  is  $ ... .  upon  a  promissory  note  made 
[or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  $ against  the  defendant  A.  B.,  as 

acceptor,  and  against  the  defendant  C.  D.,  as  drawer  [or  in- 
dorser]  of  a  bill  of  exchange. 

The  plaintiff^s  claim  is  $ ... .  against  the  defendant  as  sur- 
ety for  the  price  of  goods  sold. 

The  plaintifi^s  claim  is  $ against  the  defendant  A.  B.,  as 

principal,  and  against  the  defendant  C.  D.,  as  surety,  for  the 
price  of  goods  sold  [or  arrears  of  rent,  or  for  money  lent,  or 
for  money  received  by  the  defendant  A.  B.,  as  traveller  for  the 
plaintiff,  or,  &c.] 

The  plaintiff^s  claim  is  $ ... .  against  the  defendant  as  a  del 
credere  agent  for  the  price  of  goods  sold  [or  as  losses  under  a 
policy]. 

The  plaintiff^s  claim  is  $ ....  for  calls  upon  shares. 

The  plaintiff's  claim  is  $ for  crops,  tillage,  manure,  [or 

as  the  ca$e  may  hel  left  by  the  plaintiff  as  outgoing  tenant  of 
a  farm. 
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APP.  A.  Section  III 

pt.  III. 


Utr.  lU. 


App.  A. 
Pt.  III. 

Her.   If. 


Indonement  for  Ooets  (O.  %  r.  6). 

Add  to  the  above  forms : — 

And  %. .  .  .[or  such  sum  as  may  be  allowed  on  Ixtxation] 
for  costs,  besides  sherifTs  fees ;  and  if  the  amount  claimed  be 
paid  to  the  plaintiff  or  his  solicitor  within  six  days  [or  if  the 
writ  is  to  he  served  out  of  the  jurisdiction,  or  notice  in  lieu 
of  service  allowed,  insert  the  time  for  appearance  limited  by 
order],  from  the  service  hereof,  further  proceedings  will  be 
stayed. 

Section  IV. 

Damages  and  other  Olaims. 
The  plaintiffs  claim  is  that  anaccount  be  taken  of  [aay  wh(JiX\. 
The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  employ  the  plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal 
from  the  defendant's  employment  as  traveller  [and  $. . ,  .for 
arrears  of  wages]. 

The  plaintiff^s  claim  is  for  damages  for  the  defendant's 
wrongfully  quitting  the  plaintiff's  employment  as  manager. 

The  plaintiff^s  claim  is  for  damages  for  breach  of  duty  as 
factor  [or,  &c]  of  the  plaintiff  [and  $. . .  .for  money  received 
as  factor,  &c.] 

The  plaintiff^s  claim  is  for  damages  for  breach  of  the  terms 
of  a  deed  of  apprenticeship  of  X.  Y.  to  the  defendant  [or 
plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with 
the  award  of  X.  Y. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  im- 
prisonment [and  for  malicious  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  im- 
prisonment of  the  plaintiff,  C.  D. 

The  plaintiff^s  claim  is  for  damages  for  injury  by  the  de- 
fendant's negligence  as  solicitor  of  the  plaintiff. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
custody  of  goods  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff^s  claim  is  for  damages  for  negligence  in  the 
keeping  of  goods  pawned  [and  for  wrongfully  detaining  the 
saitke]. 
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The  plamtiflTs  claim  is  for  damages  for  negligence  in  the  pJ'^iH* 
custody  of  furniture  lent  on  hire  [or  a  carriage  lent],  [and  for  »^.  iv. 
wrongfully,  &c.] 

The  plaintiflTs  claim  is  for  damages  for  wrongfully  neglect- 
ing [or  refusing]  to  pay  the  plaintiflf's  cheque. 

The  plaintiff  *s  claim  is  for  damages  for  breach  of  a  contract 
to  a^ccept  the  plaintiff's  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  carry 
on  the  trade  of  a  , . . . 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff's  goods  by  railway. 

The  plaintifi^s  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in 
and  about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in 
and  about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  chai*ter- 
party  of  ship  ["Mary"]. 

The  plaintitf"8  claim  is  for  return  of  household  furniture, 
[or,  &C.]  or  their  value,  and  for  damages  for  detaining  the 
same. 

The  plaintiffs  claim  is  for  wrongfully  depriving  plaintiff 
of  goods,  household  furniture,  &c. 

The  plaintiff^s  claim  is  for  damages  for  libel  contained  in 
[state  sufficient  particulars  to  identify  the  publications]. 

The  plaintiff^s  claim  is  for  damages  for  slander. 

The  plaintiff's  claim  is  in  replevin  for  goods  wrongfully 
distrained. 

The  plaintiff^s  claim  is  for  damages  for  improperly  distrain- 
ing. 

[This  form  shall  he  sufficient,  whether  the  distress  com- 
fiained  of  is  wrongful  or  ^cessive,  or  irregular ^  and  wJtether 
the  claim  is  for  damages  only,  or  for  double  value]. 

The  plaintiff^s  claim  is  to  recover  possession  of  a  house, 

No in street   [or  of  a  farm  called  Blaclcacre], 

situate  in   the  parish  of in  the  county  of 

The  plaintiff"s  claim  is  to  establish  his  title  to  [here  describe 
jriH^ptrty],  and  to  recover  the  rents  thereof. 

[The  two  previous  forms  may  be  combined]. 
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ptTiiii  ^^^  plaintiflTs  claim  is  for  damages  for  infringement  of  the 

__?«CLiL_  plaintiff*s  right  of  fishing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrep- 
resentation on  the  sale  of  a  horse  [or  a  business,  or  shares,  or, 
&c.] 

The  plaintiffs  claim  is  for  damages  for  fraudulent  misrep- 
resentation of  the  credit  of  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
of  guarantee  for  A.  B. 

The  plaintiff' s  claim  is  for  damages  for  breach  of  a  oonti*act 
to  iudenmify  the  plaintili*  as  the  defendant's  agent  to  distrain 

The  plaintiffs  claim  is  for  a  loss  under  a  policy  upon  the 
ship  "Royal  Charter,"  and  freight  or  cargo  [o/*  for  a  return  of 
premiums]. 

[This  form  shall  be  sufficient  whether  t/ie  loss  daimed  is 
total  or  partial.'] 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire 
insurance  upon  house  and  furniture. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract 
to  insure  a  house. 

The  plaintift's  claim  is  for  damages  for  breach  of  a  contract 
to  keep  a  house  in  repair. 

The  plaintiffs  claim  is  for  damages  for  breaches  of  coven- 
ants contained  in  a  lease  of  a  farm. 

The  plaintiffs  claim  is  for  damages  for  injury  to  the  plaintifi 
from  the  defendant's  negligence  as  a  medical  man. 

The  plaintifi 's  claim  is  for  damages  for  injury  by  the 
defendant's  dog. 

The  plaintiffs  claim  is  for  damages  for  injury  to  the  plaintiff 
by  the  negligent  driving  of  the  defendant  or  his  servants. 

The  plaintifi^s  claim  is  for  damages  for  injury  to  the  plaintiff 
while  a  passenger  on  the  defendant's  railway,  by  the  negligence 
of  the  defendant's  servants. 

The  plaintifi^s  claim  is  for  damages  for  injury  to  the  plaintiff 
at  the  defendant's  railway  station,  from  the  defective  condition 
of  the  station. 

The  plaintiffs  claim  is  as  executor  of  A,  B.,  deceased,  for 
damages  for  the  death  of  the  said  A.  B.  from  injuries  received 
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while  a  passenger  on  the  defendant's  railway,  by  the  negli-      rt,  iii. 
gence  of  the  defendant's  servants. 

The  plaintiffs  claim  is  for  damages  for  breach  of  promise 
of  marriage. 

The  plaintifTs  claim  is  for  damages  for  the  seduction  of  the 
plaint:  fTs  (laughter. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract 
to  accept  and  pay  for  goods. 

The  plaintiff's  claim  is  for  damages  for  non-delivery  [or 
short  delivery,  or  defective  qxmlity,  or  other  breach  of  contract 
of  sale]  of  cotton,  or,  &c. 

The  plaintiff 's  claim  is  for  damages  for  breach  of  warranty 
of  a  horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  sell  [or  purchase]  land. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  let  [or  take]  a  house. 

The  plaintiff 's  claim  is  for  damages  for  breach  of  a  contract 
to  sell  [or  purchase]  the  lease,  with  goodwill,  fixtures,  and 
stock  in  trade  of  a  public  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant 
for  title  [or  for  quiet  enjoyment,  or,  &c.],  in  a  conveyance 
of  land. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  entering 
the  plaintiff's  land,  and  drawing  water  from  his  well,  [or  cut- 
ting his  grass,  or  pulling  down  his  timber,  or  pulling  down 
liis  fences,  or  removing  his  gate,  or  using  his  road  or  path,  or 
crossing  his  field,  or  depasiting  sand  there,  or  carrying  away 
gravel  thence,  or  carrying  away  stones  from  his  river]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking 
away  the  support  of  plaintiff's  land  [01*  house  or  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstruct- 
ing a  way  [public  highway  or  private  way]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  divert- 
ing [or  obstructing,  or  polluting,  oi'  diverting  water  from]  a 
water-course. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  dis- 
charging water  upon  the  plaintiff's  land[or  into  the  plaintiff's 
mine]. 
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rt.  in!  The  plaintiff'  claim  is  for  damages  for  wrongfully  obstruct- 

ing the  plaintiff's  use  of  a  well. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of 
the  plaintiff's  right  of  pasture.  [This  form  sluiU  he  sufficient 
whatever  the  nature  of  the  right  to  pasture  is]. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of 
the  plaintiff's  patent. 

The  plaintiff's  clfiwm  is  for  damages  for  the  infringement  of 
the  plaintiff's  copyright. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  using 
[or  imitating]  the  plaintiffs  trade  mark. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract 
to  build  a  ship  [or  to  repair  a  houae,  Ajgl]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  employ  the  plaintiff  to  build  a  ship,  &c. 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops, 
&c.,  caused  by  noxious  vapours  from  the  defendant's  factory 
[or,  &c.]. 

T'le  plaintiff^s  claim  is  for  damages  from  nuisanee  by  noise 
from  the  defendfmt's  works  [or  stables,  or,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  loss  of  the  plaintiff's 
goods  in  the  defendant's  inn. 

Add  to  indorsement  (O.  48,  r.  2) : — 

And  for  a  mandamus  commanding  the  defendant  to 

Add  to  indorsement : — 

And  for  an  injunction  to  restrain  the  defendant  from 


Add  to  indorsement  where  claim  is  to  land,  or  to  eslaMi^ 
title,  or  both : — 

And  for  mei^e  profits. 

And  for  an  account  of  rent  or  arrears  of  rent. 

And  for  breach  of  covenant  for  [repavrs\ 


A  pp.  A. 
Pi.  III. 


Section  V. 


bidoneinenta  of  Qiancter  of  Parties  (O  2,  r  4). 
The  plaintiff's  claim  is  as  executor  [or  adminiBtratar]  of 
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The  plaintiff  8  claim  is  a^inst  the  defendant,  A.  B.,  as      ^,  m* 
executor  [01%  &c.]  of  C.  D.,  deceased,  for,  &rc.  — S?*:-L — 

The  plaintiff's  claim  is  against  the  defendant,  A.  B.,  as 
executor  of  X.  Y.,  deceased,  for,  &c.,  and  against  the  defendant, 
C.  D.,  in  his  personal  capacity,  for,  &c. 

The  plaintiff  8  claim  is  as  assignee  under  the  insolvency  ( f 
A.  B.  for 

The  plaintiff's  claim  is  as  [or  the  plaintiff's  claim  is  against 
the  defendant  as]  trustee  under  the  will  of  A.  B.  [or  under  the 
settlement  upon  the  marriage  of  A  B.  and  X.  Y.,  his  wife]. 

The  plaintiff's  claim  is  as  public  officer  of  the        bank, 
for 

The  plaintiffs  claim  is  against  the  defendant  ae  public 
officer  of  the        bank,  for 

The  plaintifTs  claim  is  against  the  defendant,  A.  B.,  as  prin- 
cipal, and  against  the  defendant,  C.  D.,  as  pubKc  officer  of  the 
bank,  as  surety,  for 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law 
of  A.  B.,  deceased. 

The  plaintiff's  claim  is  against  the  defendant,  0.  D.,  as 
heir-at-law,  and  against  the  defendant,  EL  F.,  as  devisee  of 
lands  under  the  will  of  A  B. 

The  plaintiff's  daim  is  as  well  for  the  King  as  for  himself, 
for 
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r«.  I. 


Mm.  I,  t. 


PART     L 
AFFIDAVITS  OF  SERVICE. 

(Note. — The  following  affidavits  of  aervice  are  inserted  «•  ex- 
amples and  do  not  form  part  of  Appendix  B.,  which  com^noicei 
with  No  1  of  Part  II,,  h^fra,) 


No.   1. 


Fenonal  Servioe  of  Writ  of  Sommoiui  (whether  within  or  without  the  Jvii- 
diction)  (O.  13.  r.  2). 

[Title  of  (ustion,  <fcc.] 

I,  [name,  address,  and  description  of  deponent]  m&ke  oath 
and  say  as  follows : — 

1.  I  did  on  the  day  of  ,  19  at  [state  tvhere] 
personally  serve  C.  D.  the  above  named  defendant  [or  one 
of  the  above  named  defendants]  with  the  annexed  writ  of 
summons  in  this  action  by  delivering  to  him  a  teue  copy  of 
the  said  writ  of  summons. 

2.  That  at  the  time  of  the  service  of  the  said  copy  of  said 
writ  so  served  upon  the  defendant  there  was  subscribed  and 
indorsed  thereon  a  true  copy  of  all  the  notices  and  indorse- 
ments subscribed  and  indorsed  on  said  writ. 

3.  To  effect  such  service  I  necessarily  travdled         miles. 
Sworn,  fee.  [Signature  of  deponent]. 


No.  2. 


Ao(Mptanoe  of  Senioe  of  Writ  by  Solicitor. 
[Title  of  Action,  &c.] 

I  accept  service  this  day  of  the  writ  of  summc»8  herein  as 
solicitor  for  the  defendant  C.  D.,  and  I  undertake  to  enter  an 
appearance  therein  within  ten  days  [or  as  may  be]  from  this 
date  iiiclusive  on  behalf  of  the  said  defendant 

Dated  this  day  of  ,  19      . 

Y.Z. 
Solicitor  for  the  defendant  C.  D. 
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No.  3.  A»p,  B. 

pt.  I. 


Service  on  a  Partaer  in  a  Enn  (0.  50,  r.  3). 

[Title  and  commencement  as  in  Form  No.  1]. 

1.  I  did  on  the  day  of  ,  19    at  [state 

where']  personally  serve  C.  D.,  a  partner  in  the  above-named 
defendant  firm  of  C.  D.  &  Co.,  with  a  true  copy  of  {proceed  as 
in  Form  No,  1  to  the  end  of  paragraph  3). 

[//  the  partner  was  also  served  with  notice  that  he  was 
served  as  a  partner,  add  the  following  paragraph], 

4.  I  did  also  at  the  time  of  the  said  3ervice  deliver  to  the 
said  C.  D.  a  notice  in  writing  that  the  said  writ  of  summons 
was  served  on  him  as  a  partner  in  the  said  defendant  fibrm. 


W— ,  Sj  4. 


No.  4. 

Seryioe  on  Manager  of  Firm  (0.  50,  r.  3). 

Title  and  commencement  as  in  Form  No,  1]. 

1.  I  did  on  the  day  of  ,  19     at  , 

being  the  principal  place  of  business  of  the  above-named  De- 
fendant partnership  within  the  jurisdiction  of  this  Honorable 
C!ourt,  personally  serve  K  F.  the  person  having  at  the  time  of 
such  service  the  control  or  management  of  the  said  partner- 
ship business  there,  with  a  true  copy  of  the  annexed  writ  of 
summons  in  this  action  by  delivering  to  him  a  true  copy  of 
the  said  writ  of  summons. 

{Proceed  as  in  Foi^m  No,  1  to  the  end  of  paragraph  3). 

4.  I  did  at  the  time  of  the  said  service  deliver  to  the  person 
so  served  as  aforesaid  a  notice  in  writing  that  the  said  writ 
of  summons  was  served  upon  him  as  the  person  having  the 
control  or  management  of  the  partnership  business  of  the  said 
defendant  firm. 

[Form  of  Notice. — Take  notice  that  the  writ  served  here- 
with is  served  on  you  as  the  person  having  the  control  or 
management  of  the  partnership  business  of  the  above-named 
defendant  firm  of  .  {If  the  person  served  is  also  served 

as  a  paHner  add  the  words,  and  also  as  a  partus  in  the  said 
finii>] 
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*"»•■•  No.  5. 

— ^ '-  Service  on  Inmate  at  Dwelling  (0.  8,  r  2  (2)). 

[Title  and  ComToencement  as  in  Form  No.  1]. 

I  did,  on  the  day  of  ,  deliver  a  true  copy 

of  the  annexed  writ  of  summons  in  this  action  at  the  house  of 
C.  D.,  the  defendant  named  in  such  writ  of  summons  [or  the 
house  of  any  other  person,  as  the  case  may  be],  situate  in  the 
parish  of  ,  in  the  county  of  ,  unto  K  F.,  the  wife  of 

such  defendant  ]or  to  G.  H.,  an  adult  person  residing  in  the 
said  house,  and  known  to  this  deponent  as  a  member  or  inmate 
in  the  said  family  of  such  defendant] ;  and  I  say,  that  the 
said  house  was,  at  the  time  of  such  delivery,  the  usual 
place  of  abode  of  such  defendant,*  and  that  the  said 
defendant  was,  at  the  time  of  such  service,  within  the  limits 
of  this  Province,  fits  I  know,  for  the  following  reasons  [here 
state  the  particular  means  of  knowledge  the  deponent  has  of 
the  defendant  being  within  the  Province;  if  this  fact  is  not 
known  to  the  serving  ojfflcei\  it  may  be  proved  by  the  affidavit 
of  another  person;  and  the  affidavit  of  the  serving  officer 
may  omit  the  words  after  the  *,  and  conclude  cw  follows : — ] 
and  I  verily  believe  that,  at  the  time  of  such  service,  the 
defendant  was  within  this  Province. 

m 

(Proceed  as  in  Paragraphs  2  and  3  in  Form  No.  i,  wOk 
necessary  m^iflcations). 

Sworn,  &c. 


No.  6. 

Substituted  Sendee  by  Post 

[Title  and  commencement  as  in  Form  No,  1]. 

1.  That  I  did,  on  the  day  of  19  ,  serve 
the  above-named  defendant,  C  D.,  yrith  a  true  copy  of  the 
annexed  writ  of  summons  in  this  action,  and  a  true  copy  of 
the  annexed  order  of  Mr.  Justice  ,  for  substituted  service 
herein,  by  posting  the  same  at  the  post  office  at  in 
a  prepaid  letter  or  envelope  addressed  to  the  said  defendant 
at                 pursuant  to  the  said  order. 

2.  That  the  said  copy  of  said  writ  of  summons  so  poeted 
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by  me  as  aforesaid,  was  subscribed  and  indorsed  with  a  true      A»p.  m. 
copy  of  all  the  notices  and  indorsements  subscribed  and  in-        j^J  ,' 
dorsed  on  said  writ. 

Sworn,  &c. 


No.  7. 
Sernca  of  Notice  of  Writ  by  Advertisement  (0.  8.  r.  2  (4)). 
[Title  and  commencement  as  in  Form  No.  1.] 

1.  That  I  did,  on  the  day  of  ,  19  ,  serve 
the  above-named  defendant,  C.  D.,  with  notice  of  the  annexed 
writ  of  summons  in  this  action  and  of  the  order  for  service 
by  advertisement  dated  the  day  of  ,  19  , 
by  causing  to  be  inserted  once  in  [Royal  Gazette,  or  name  of 
paper  as  ordei'ed]  an  advertisement  in  the  words  following, 
namely : — 

[ntle,  cfec.J 

To  the  above-named  defendant,  C.  D. 

Take  notice  that  this  action  was  on  the  day  of 

,  19  ,  commenced  against  you,  and 
that  the  plaintiff  by  his  writ  of  summons  claims  [here  copy  the 
daiyn,  indorsed  on  the  writ\ 

And  take  notice  that  the  Court  has,  by   order  dated   the 

day  of  ,19         ,  authorized  service  of 

the  said  writ  of  summons   on  you  by  the  insertion  of  this 

notice  once  in  [Royal  Gazette ^  or  name  of  paper  as  m^dered]. 

And  further  take.notice  that  you  are  required  within  [num- 
ber of  days  allowed  by  order^  days  after  the  insertion  of  this 
advertisement,  inclusive  of  the  day  of  such  insertion,  to  cause 
an  appearance  to  be  entered  for  you  in  said  action 
and  that  in  default  of  your  so  doing  the  plaintiff  may  proceed 
with  this  action,  and  judgment  may  be  given  against  you  in 
your  absence. 

2.  The  advertisement  aforesaid  appeared  in  the  issue  of 
said  [Royal  Gazette,  or  nxime  of  paper],  published  and  issued 
on  the  day  of  .19  .  [as  the  ca^e 
may  be\ 

Sworn,  &c. 
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APP.  ■.  PART  11. 

ru  n. 

M«.  1. 


NOTICES,  ETC. 

No.  1. 

Thiri  Party  Kotice  (0. 16,  r.  35). 

In  the  Supreme  Court  of  Judicature. 
Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant 

To  Mr.  X.  Y. 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff » 
against  the  defendant  [as  surety  for  M.  N.,  upon  a  bond  con- 
ditioned for  pajTnent  of  $2,000  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from 
you  to  the  extent  of  one-half  of  any  sum  which  the  plaintiff 
may  recover  against  him,  on  the  ground  that  you  are  (his  co- 
surety under  the  said  bond  ;  or,  also  aurety  for  the  said  M.  N. 
in  respect  of  the  said  matter,  under  another  bond  made  by 
you  in  favor  of  the  said  plaintiff,  dated  the  day  of 

A.  D.  19      .)] 

Or  [as  acceptor  of  a  bill  of  exchauige  for  $500,  dated  the 
day  of  ,19  ,  drawn  by  you  upon  and 

accepted  by  the  defendant,  and  payable  three  months  after 
date. 

The  defendant  claims  to  be  indemnified  by  you  against  lia^ 
bility  under  the  said  bill,  on  the  ground  that  it  was  accepted 
for  your  accommodation]. 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the 
sale  of  and  delivery  to  the  plaintiff  of  1000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  against  lia- 
bility in  respect  of  the  said  contract,  or  any  breach  thereof,  on 
the  ground  that  it  was  made  by  him  on  your  behalf  and  as 
your  agent]. 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiflTs 
claim  in  this  action  as  against  the  defendant  C.  D.,  or  your 
liability  to  the  defendant  C.  D.,  you  must  cause  an  appearance 
to  be  entered  for  you  within  ten  days  after  service  of  this 
notice. 
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In  default  of  your  so  appearing,  you  will  be  deemed  to 
admit  the  validity  of  any  judgment  obtained  against  the 
defendant  C  D.,  and  your  own  liability  to  » contribute  or 
indemnify  to  the  extent  herein  claimed,  which  may  be  sum- 
marily enforced  against  you  pursuant  to  the  Rules  of  the 
Supreme  Coiu't  of  Judicature. 

(Signed)  C.  D. 
or    X.  Y., 
Solicitor  for  the  defendant,  C.  B. 


App.  B. 
Pt.  UU 

Mo8.  »,  3,  4. 


No.  2. 
Uotice  of  Counterclaim  (0.  21,  r.  11). 

[Heading  as  in  Form  1.] 

To  the  within-named  X.  Y. 
Take  notice  that  if  you  do  not  appear  to  the  within 
counterclaim  of  the  within-named  C.  D.  within  ten  days 
from  the  service  of  this  defence  and  counterclaim  upon  you, 
you  will  be  liable  to  have  judgment  given  against  you  in  your 
absence. 

No.  3. 
Notice  of  Payment  into  Oourt  (O.  22.  r  4). 

[Heading  ae  in  Form  1.] 

Take  notice  that  the  defendant  has  paid  into  Court  $  , 

and  says  that  that  sum  is   enough  to  satisfy  the   plaintiff's 
claim  [or,  the  plaintiff's  claim  for,  Ac."] 
Dated  the  day  ^f  ,19 

M.  Z.,  Defendant's  solicitor 
To  Mr.  X.  Y.,  the  Plaintiff's  solicitor. 


No.  4. 
Aooeptanoe  of  Sum  Paid  into  Oourt  (0.  22,  r.  7). 

[Heading  as  in  Fon*m  1.] 

Take  notice  that  the  plaintiff  accepts  the  Hum  of  $  paid 
by  you  into  Court  in  satisfaction  of  the  claim  in  respect  of 
which  it  is  paid  in. 

19 
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rt.  II.  No.  5. 

Woa.  5,  •,  T. 

Oonfession  of  Defsnoe  (0.  24,  r.  3). 
[Heading  as  in  Form  1.) 

The  plaintiff  confesses  the  defence  stated  in  the  para- 

graph of    the  defendant's    defence   [oVy  of    the  defendant's 
further  defence]. 

No.  6. 

Interrogatories  (0.  31,  r.  3). 

In  the  Supreme  Court  of  Judicature. 
Between  A.  B.,  Plaintiff, 
and 
C.  D.,  E.  F.,  and  G.  H.,  Defendants. 

Interrogatories  on  behalf  of  the  above-named  [jylainii^ 
or  defendant  G.  D.]  for  the  examination  of  the  above-named 
[defendants  E.  F.  and  G.  II.,  or  plaintiff]. 

1.  Did  not,  &c. 

2.  Has  not,  &c. 

&c.         &c.         &C. 

[The  defendant  E,  F.,  is   required  to   ans^uer 

the  interrogatories  numbered  .] 

[The  defendant  0.  H.,is   required  to  ansiver 

the  interrogatories  numbered.  ,] 


No.  7. 

Answer  to  Interrogatories  (0.  31,  r.  8). 

[Heading  as  in  No,  6,  supra.l 

The  answer  of  the  above-named  defendant  K  F.,  to  the  in- 
terrogatories for  his  examination  by  the  above-named 
plaintiff. 

In  answer  to  the  said  interrogatories,  I,  the  above-named  K 
F.,  make  oath  and  say  as  follows : — 
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No.  8. 

Affidavit  as  to  Documents     (0.  31,  r.  12). 

[HetidiTig  as  in  Foi'm  1,] 

I,  the  above-named  defendant  C.  D.,  make  oath  and  say  as 
follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating 
to  the  matters  in  question  in  this  suit  set  forth  in  the  first  and 
second  parts  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the 
second  part  of  the  siaid  first  schedule  hereto  [state  grourids  of 
objection]. 

3.  I  have  had,  but  have  not  now  in  my  passession  or  power 
the  documents  relating  to  the  matters  in  question  in  this  suit 
set  forth  in  the  second  schedule  hereto. 

4.  The  last-mentioned  documents  were  last  in  my  possession 
or  power  on  [state  when,  and  what  has  become  of  themy  and 
in  whose  possession  they  nou^  arp\ 

5.  According  to  the  best  of  my  knowledge,  information,  and 
belief,  I  have  not  now,  and  never  had  in  my  possession, 
custody,  or  power,  or  in  the  }X)ssession,  custody,  or  power  of 
my  solicitors  or  agents,  solicitor  or  agent,  or  in  the  possession, 
custody,  or  power  of  any  other  person  or  i)ersons  on  my  be- 
half, any  deed,  account,  book  of  account,  voucher,  receipt, 
letter,  memorandum,  paper,  or  writing,  or  any  copy  of  or  ex- 
tract from  any  such  document^  or  any  other  document 
whatsoever,  relating  to  the  matters  in  question  in  this  suit,  or 
any  of  them,  or  wherein  any  entry  has  been  made  relative  to 
such  matters  or  any  of  them,  other  than  and  except  the  docu- 
ments set  forth  in  the  said  first  and  second  schedules  hereto. 

(Signed) 
Sworn,  &c 
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rt.  II.  No.  9. 

Hotioe  to  Prodaoe  Doooments     (0.  31,  r.  15). 
[Heading  a%  in  Form  1.] 

Take  notice  that  the  [plaintiff  or  defendant]  requires  you 
to  produce  for  his  inspection,  the  following  documents  re- 
ferred to  in  your  [statement  of  claim,  or  defence,  or  affidavit, 
dated  the  day  of  ,  19     ],  namely 

Dated,  &c 

(Signed) 

Solicitor  for  the 
To  M.  Z., 

Solicitor  for  the 


No.  10. 

Notice  to  Inspect  DocomentB     (0.  31,  r.  16). 

[Heading  as  in  Form  1.] 

Take  notice  that  you  can  inspect  the  documents  mentioned 
in  your  notice  of  the         day  of  ,  [except  the  deed  num- 

bered in  that  notice]  at  my  office  on  next,  the 

inst.,  between  the  hours  of 
Or,  that  the   [plaintiff  or  defendant]  objects  to  giving 
you  inspection  of  the  documents  mentioned  in  your  notice  of 
the  day  of  ,  19     ,  on  the  ground  that  [etaie 

the  ground], 

(Signed,  &c.) 


No.  11. 

Hotioe  to  Admit  DoonmentB     (O.  32,  r.  3). 

[Heailing  as  i/n  Form  1.] 

Take  notice  that  the  in  this  cause  proposes  to  adduce  in 
evidence  the  several  documents  hereunder  specified,  and  that 
the  same  may  be  inspected  by  the  h     solicitor  or  agent 

at  on  ,  between  the  hours  of  ;  and  the  is 

hereby  required,  within  forty-eight  hours  from  the  last-men- 
tioned hour,  to  admit  that  such  of  the  said  documents  as  are 
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specified  to  be  originals  wwe  respectively  written,  signed,  or 
executed,  as  they  purport  respectively  to  have  been ;  that  such 
as  are  specified  as  copies  are  true  copies ;  and  such  docu- 
ments as  are  stated  to  have  been  served,  sent,  or  delivered, 
were  so  served,  sent,  or  delivered,  respectively;  saving  all 
just  exceptions  to  the  admissibility  of  all  such  documents  as 
evidence  in  this  cause. 


App.  B. 
Pt.  II. 

So.  U. 


Dated,  &c. 


(Signed)    G.  H.,  solicitor  for 
plaintifif  [or  defendant.] 


To  E.  F.,  solicitor  for  defendant  [or  plaintiff]. 

[Here  describe  the  docwmente,  the  manner  df  doing  which 
may  be  aa  follows] : — 


Origin  AiA 


Description  of  Docamenti. 


Dttn. 


Deed  of  covenant  between  A.  B,  and  C.  D. 
first  part,  and  E.  F.  second  part  -    -     - 

Indenture  of  lease  from  A.  H.  to  0.  D. 

Indenture  (A  release  between  A,  B,,  and 
C  D.,  first  part,  etc. 

Letter  —  defendant  to  plaintiff  .     -     -     . 

Policy  of  insurance  on  goods  by  ship 
"  IsabeUa,"  on  voyage  from  St.  John  to 
Liverpool. 

Bill  of  exchange  for  $100  at  three  months, 
drawn  by  A,  B.  on  and  accepted  by 
a  D.,  indorsed  by  E.  F.  and  0.  H,  -    - 


January  1,  18 
February  1, 18 

February  2,  18 
March  1, 18     . 


December  3, 19 
May  1,19    . 
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Original  or  Duplicate  lervei, 

Desuipckm  of  Document. 

Dates. 

sent,  or  delivered,  when,  how, 
and  by  whom. 

Register    of  Baptism 
of  ^.  B.  in  the  parish 

ofZ.      - 

January  1, 184S 

Letter  —  plaintiff   to 

defendant. 

February  1,  18 

Sent  by  mail,  Febru- 
ary 2,  18       . 

Notice    to    produce 

papers.     - 

March  1,  19     . 

Served  March  2,  19   , 
on  defendant's  soli- 

Record of  a  Judgment 

citor,  by  n.  F.  of— 

of     the     Supremo 

Court  in  an   action 

F.  S.vRN.  • 

April  22,  1898. 

Grant  under  the  great 

seal  of  New  Bruns- 

wick. 

January  2, 184J 

No.  12. 

Notice  to  Admit  Facte     (O.  32,  r.  5). 

[Heading  ds  in  Fonn  1.] 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause 
requires  the  defendant  [or  plaintiff]  to  admit,  for  the  purposes 
of  this  cause  only,  the  several  facts  respectively  hereunder 
specified  ;  and  the  defendant  [or  plaintiff]  is  hereby  required, 
within  six  days  from  the  service  of  this  notice,  to  admit  the 
said  several  facts,  saving  all  just  exceptions  to  the  admissi- 
bility of  such  facts  as  evidence  in  this  cause. 

Dated,  &c. 

Q.  D.,  solicitor  for  the  plaintiff  [ew  defendant]. 
To  E.  F.,  solicitor  for  the  defendant  [ar  plaintiff  ]. 

The  fjfcctfi,  the  admission  of  which  is  required,  are — 

1.     That  John  Smitii  died  on  the  1st  of  January,  18d0. 
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2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1896. 

5.  That  Julius  Smith  never  was  married. 
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No.  13. 


Admission  of  Facts,  parsnant  to  Hotioe  (0.  32,  r.  6). 
[Heading  as  in  Form  1.] 

The  defendant  [or  plaintiff]  in  this  cause,  for  the  purposes 
of  this  cause  only,  hereby  admits  the  several  facts  respectively 
hereunder  specified,  subject  to  the  qualifications  or  limitations, 
if  any,  hereunder  specified,  saving  all  just  exceptions  to  the 
admissibility  of  any  such  facts,  or  any  of  them,  as  evidence  in 
this  cause. 

Provided  that  this  admission  is  made  for  the  purposes  of 
this  action  only,  and  is  not  an  admission  to  be  used  against 
the  defendant  [or  plaintiff]  on  any  other  occasion,  or  by  any- 
one other  than  the  plaintiff  [or  defendant,  or  party  requiring 
the  admission]. 

Delivered,  &c. 

E.  F.,  solicitor  for  the  defendant  [or  plaintiff]. 

To  G.  H.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant]. 


Facts  Admitted. 


Qualifications  or  Limitations,  if  any, 
subject  to  which  they  are  admitted. 


1.  That  John  Smith  died  on  the 

1st  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his 

lawful  son. 

4.  That  Julius  Smith  died. 

5.  That  Julius   Smith   never 

was  married. 


1. 


2. 

3.  But  not  that  he  was  hia 

only  lawful  son. 

4.  But  not  Uiat   he  died  ou 

the  1st  of  April,  1876. 
5. 
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Ft.  n.  No.  14 

M<i».  14,  IJI,  !•» 

iTotioe  to  Froduoe  (General  Fonn)  (0.  82,  r.  8). 
[Heading  as  in  Form  1.] 

Take  notice,  that  you  are  hereby  required  to  produce  and 
show  to  the  Court  on  the  trial  of  this  all  books,  papers, 

letters,  copies  of  letters,  and  other  writings  and  documents  in 
your  custody,  possession,  or  power,  containing  any  entry, 
memorandum,  or  minute  relating  to  the  matters  in  question  in 
this  ,  and  particularly 

Dated  the        day  of  ,19     . 

(Signed) 
To,  &c 


No.  15. 
iBsne    (0.  34.  r.  11).   ' 
[Heading  ow  in  Farm  1]. 

Whereas  A.  B.  afl&rms,  and  C.  D.  denies  [here  state  the  ques- 
tion or  qaestions  of  fact  to  be  tried],  and  it  has  been  ordered 
by  the  Hon.  Mr.  Justice  that  the  said  question  shall 

be  tried  (Itere  state  mode  of  trial,  whether  with  or  withotU  a 
jury);  therefore  let  the  same  be  tried  accordingly. 


No.  16. 

Hotice  of  Trial    (0  35.  r.  4). 

[Heading  as  in  Form  1]. 

Take  notice  of  trial  of  this  [or  of  the  issues  in  this 

ordered  to  be  tried]  [or  as  the  case  may  be]  in 
[or  as  the  case  may  be],  for  the  day  of  next 

Dated,  &c. 

X.Y.,  plaintiff's  solicitor  [or  as  the  case  may  he]. 

To  M.  Z.,  defendant's  solicitor  [or  as  the  case  may  be]. 
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No.  17.  App.  m. 

pt.  II. 

Certificate  rfOfflaerafker  trial  with  a  Jury  (0.  35.  r.  24)  i<>#.w,i?a,w. 

[Heading  as  in  Form  1.] 

I  oertify  that  this  was  tried  before  the  Honorable 

Mr.  Justice  ,  with  a  special  jury  of  the  county  of  , 

on  tiie  12th  and  13th  days  of  November,  19    . 

The  jury  found  [state  finding$]. 

The  Judge  directed  that  judgment  should  be  entered  for  the 
plaintiff  for  $  ,  with  costs  [as  the  case  may  be]. 

The        day  of  ,  19    . 

A.  B,,  [Title  of  ojfficer.] 


No.  17a. 

Votioe  of  Trial  withoat  Headings    (O.  18a.,  r.  2). 

[Heading  as  in  Form  1]. 

Take  notice  of  trial  of  this  cause  without  pleadings  in  [or 
as  the  case  may  be]  for  the  day  of  next. 

Dated,  &c 

X.  T.,  plaintiff's  solicitor  [or  as  the  case  vruiy  be]. 

To  M.  Z.,  defendant's  solicitor  [or  as  the  case  vt^y  be]. 


No.  18. 

Hotioe  of  DiBContmiiaaoe    (0.  26,  r.  i). 

[Heading  as  in  Form  1.] 

Take  notice,  that  the  plaintiff  hereby  [wholly  discontinues 
this  action,  o?*  withdraws  so  much  of  his  claim  in  this  action 
as  relates  to,  etc.,  and  if  not  against  all  the  defenda/nts  add,  an 
against  the  defendants,  etc] 

Dated,  &c. 

(Signed,  &c.) 
To.  Ac 
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%m,  19,  96. 

No.  19. 
Notice  of  Cross-examination  of  deponents  at  Trial    (O.  37,  r.  20) 

[Heading  as  in  Form  1.] 

Take  notice,  that  the  intend  at  the  trial  of  this 

action,  to  cross-examine  the  several  deponents  named  and 
described  in  the  schedule  hereto  on  their  aflSdavite  tlMMiH 
specified. 

And  also  take  notice  that  you  are  hereby  required  to  jwo- 
duce  the  said  deponents  for  such  cross-examination  be£oP8  the 
Court  aforesaid. 

Dated  the  day  of  19     . 

(Signed) 

Solicitor  for  the 
To,  &C. 

The  Schedule  above  referred  to : 

Name  of  Deponent.  Address  and  Description.     |  Date  wken  Aflidavit  Ddhrered 


No.  20. 

•  Noiioe  of  Benewal  of  Writ  of  Execution  (0.  41,  r.  17). 

[Heading  as  in  Form  1.] 

Take  notice,  that  the  writ  of  execution  issued  in  tfau  action 
f^^  directed  to  the  Sheriff*  of  ,  and  bearing  date  ike 

V  day  of  ,19       ,  is  hereby  renewed  for  two  jeaas  from 
i                                                  the            day  of  ,  19       . 

[  Dated  the  dav  of  19      . 

V  (Signed,  &c) 

To  the  Sheriff  of 
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App.  B. 

No.  21.  m.  II. 

Son,  21,  g<. 

AfBdavit  under  Order  XIV.,  r.  1. 
[Heading  as  in  Form  1.] 

I,  ,  of         ,  [the  above-named  plaintiff,  or  solicitor  for 

the  above-named  plaintiff,  or  as  may  be]  make  oath  and  say  / 

as  follows : — 

1.  The  defendant,  ,  is  justly  and  truly  indebted  to 
[me]  in  the  sum  of  $            for 

and  was  so  indebt-ed  at  the  commencement  of  this  action. 

The  particulars  of  the  said  claim  appear  by  the  indorsement 
on  the  writ  of  summons  in  this  action,  a  true  copy  of  which 
writ  and  indorsement  thereon  is  hereto  annexed   marked    A. 

2.  That  the  defendant  has  appeared  in  said  action. 

3.  I  verily  believe  that  there  is  r.o  defence  to  this  action. 
Sworn,  &C. 

No.  22. 

Affidavit  of  Service  of  Summons  under  Order  XIV.  (0.  73.  r.  2) . 

[Heading  as  in  Form  1.] 

T  \vamey  addrpsn,  and  occupation  of  deponent],  of  , 

solicitor  for  the  above-named  plaintiff  ,  make  oath  and 

Sciy  as  follows  :— 

1.  I  did  on  the  day  of  ,  19  ,  before  the  hour 
of  six  [one,  if  served  on  Saturday]  in  the  afternoon  serve  [ij 
defendant  appeared  in  person,  say,  the  above-named  defend- 
ant, who  appeared  in  person],  with  a  true  copy  of  the  sum- 
mons  hereto   annexed  marked  A  by  leaxing  said  copy  at 

[address  for  service]   with 
[a  person  resident  at  or  belonging  to  the  address  for  service.] 

2.  I  did  also  at  the  same  time  leave  with  the  said  a 
time  copy  of  the  aflSdavit  of  [if  any  exhibits,  say,  and 
exhibits  therein  ^referred  to]  to  be  used  in  support  of  such 
summons. 

Sworn,  &c. 
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Pi.  II. 


No.  23. 
Affidavit  of  Service  of  BummoES  (0.  61.  r.  7 ;  0.  73,  r.  2). 

[Heading  as  in  Form  1.] 

I  y  of         ,  solicitor  for  the  above-named  ,  make 

oath  and  say  as  follows : — 

I  did  on  the  day  of  >  19     ,  before  the  hour 

of  six  in  the  afternoon,  serve  ,  solicitor  for  the  above- 

named  in  this  action  with  a  true  copy  of  the  summons 

hereto  annexed  marked  A.,  by  leaving  it  [or  by  posting  it  at 
the  post  office  at  in  a  duly  registered  envelope  addressed 

to  the  said  ]  at  the  of  the  said  situated 

,  being  the  address  for  service  in  this  action,  [with  , 

clerk  in  the  employ  of  the  said  ^  or  as  may  he  there]. 

Sworn,  &C. 


No.  24. 

Affidavit  on  Interpleader  (0.  09.  r.  2). 
[Heading  as  in  Form  1.] 

X,  ,  of  ,  the  defendant  in  the  above  action, 

make  oath  and  say  as  follows : 

1.  The  writ  of  summons  herein  was  issued  on  the  day 
of  >  19    ,  and  was  served  on  me  on  the  day  of 

.19    . 

2.  The  action  is  brought  to  recover    "  .       The  said 

♦  in  my  possession,  but  I  claim  no  interest  therein. 

3.  The  right  to  the  said  subject-matter  of  this  action  has 
been  and  is  claimed  f  by  one  who  J 

4.  I  do  not  in  any  manner  collude  with  the  said  , 
or  with  the  above-named  plaintiff,  but  I  am  ready  to  bring 
into  Court  or  to  pay  or  dispose  of  the  said  in  such 
manner  as  the  Court  may  order  or  direct. 


Sworn,  &c. 

•••is"  or** 
exhibit.    X  State  expectation  of  suit,  or  that  he  has  already 


*  ••is**  or  ••are."     flf  claim  in  writing  make  the  writiBg  i 
~  "     bdysued. 
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No.  25. 

Votioe  of  Claim  to  Goods  taken  in  Exeontion  (O.  59^  r.  16). 

Take  notice  that  A.  B.  has  claimed  the  goods  or  [certain 
goods]  [where  only  certain  goods  are  claimed  ttere  enumerate 
them]  taken  in  execution  by  the  Sheriff  of  ,  under  the 

warrant  of  execution  issued  in  this  action.  You  are  hereby 
required  to  admit  or  dispute  the  title  of  the  said  A.  B.  to  the 
said  goods,  and  give  notice  thereof  in  writing  to  the  said 
Sheriff  within  four  days  from  the  receipt  of  this  notice,  fail- 
ing which  the  said  Sheriff  may  issue  an  interpleader  summons. 
If  you  admit  the  title  of  the  said  A.  B.  to  the  said  goods  and 
give  notice  thereof  in  manner  aforesaid  to  the  said  Sheriff  you 
will  only  be  liable  for  any  fees  and  expenses  incurred  prior  to 
the  receipt  of  the  notice  admitting  the  claim. 

Dated,  &c. 

(Signed) 

To  the  plaintiff.  Sheriff  of  • 


No.  26. 


Hotioe  of  Plaintiff  of  Admission  or  Dispnte  of  Title  of  Claimant 
(O.  59,  r.  16). 

Take  notice  that  I  admit  [or,  dispute]  the  title  of  A.  B.  to 
the  goods  [or,  to  certain  of  the  goods,  namely  {set  them,  out)] 
seized  by  you  under  the  execution  issued  under  the  judgment 
in  this  action. 

(Signed)       Plaintiff 
or 
Solicitor. 
To  the  Sheriff  of 
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FORMS  OF  STATEMENTS  OF    CLAEVI    TO  BE  USED 
PURSUANT  TO  ORDER  XIX.,  RULE  4. 

Section  I. 

In  the  Supreme  Court  of  Judicature. 

Writ  issued  the  day  of  ,  19     • 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Statement  of  Claiw,. 

The  plaintiff,  <S:c. 

[or] 
The  plaintiff's  claim  is,  &c. 

[To  he  filled  up  i^i  manner  exempliiied  in  tite  fcUordiuj 
Forms]. 

The  plaintiff  claims  [as  in  following  Foi^ma], 


(Signed) 

Delivered  the 

day  of                ,19 

App.  C. 
S^v.  II. 

Section  II. 

\iK  1. 

Actions  of  an  Equitable  Nature. 

No.  1. 

A  dministrafion. 

The  plaintiff  is  a  creditor  of  X.  Y.,  deceased,  of  whom  the 
defendant  C.  D.,  is  executor  [or  administrator]  and  the  de- 
fendant E.  F.,  is  heir  at  law  [or  devisee]. 

Particulars  of  the  claim  : 

Principal  due  on  the  bond  of  the  testator  for 

intestate]  dated  the  day  of  ,  19     .  $2,000  00 

Interest  from  the  of  at  5  per  cent.  250  00 

$2,250  00 
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The  plaintiff  claims  to  be  paid  the  amount  due  to  him  or  to      t^'J^' 
have  the  real  and  personal  estate  of  the  said  X.  Y.,  admin-    xoa.  9,  8. 
istered. 

(Signed) 

Delivered  « 


No.  2. 
Wilful  Default 

1.  The  plaintiff  is  residuary  legatee  of  A.  B.,  of  the  City  of 
Saint  John,  who  died  on  March  3rd,  19  ,  having  made  his 
will  dated  March  2nd,  19  ,  and  appointed  the  defendants  his 
executors,  who  proved  his  will  April  6th,  19     . 

2.  The  defendants  have  been  guilty  of  wilful  default  in  not 
getting  in  certain  property  of  the  testator. 

3.  The  wilful  default  on  which  the  plaintiff  relies  is  as 
follows : 

'  C.  D.  owed  to  the  testator  SI, 000,  in  respect  of  which  no 
interest  had  been  paid  or  acknowledgment  given  for  five 
years  before  testator's  death.  The  defendants  were 
aware  of  this  fact,  but  never  applied  to  C.  D.  for  pay- 
ment until  more  than  a  year  after  testator's  death, 
whereby  the  said  sum  was  lost. 

The  plaintiff  claims: — 

* 
(1.)  Account  of  testator's  personal  estate  on  footing  of  wil- 
ful default. 

(2.)  Administration  of  testator's  personal  estate. 

(Signed) 
Delivered 


No.  3. 

Dissolution  of  Partnership, 

1,    The  plaintiff  on  December  20th,  1895,  entered  into  part- 
nership articles  with  the  defendant  for  10  years. 
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g^iiJ  2.    The  defendant  has  broken  the  partnership  articles  as 

"•■  ^  *-     follows : — 

a. 

6. 

c. 
The  plaintiff  claims  : — 

1.  Dissolution. 

2.  .Accounts  and  inquiries. 

3.  A  receiver  and  manager. 

(Signed) 
Delivered 


No.  4. 
For  Accounts, 

1.  The  plaintiffs  are  executors  of  A.,  deceased/ 

2.  From  the  year  1895  till  his  death  A.  employed  tiie 
defendant  as  his  confidential  agent  in  the  management  of  a 
large  building  estate  at  X. 

3.  The  defendant  as  such  agent  received  large  sums  of 
money  for  the  said  A.,  for  which  he  refuses  to  account. 

The  plaintiffs  claim  : — 

1.  Accounts  of  all  sums    received  and  paid  by    the 
defendant  as  agent  of  A. 

2.  Payment  of  the  amount  found  due. 

(Signed) 
Delivered  • 


No.  5. 
Foredoaure  or  Sale. 

1.  The  plaintiff^  is  mortgagee  of  lands  belonging  to  the 
defendant. 

2.  The  following  are  the  particulars  of  the  mortgage : — 

(a)  [Date  and  names  of  mortgagor  an^f  mortgagee,] 

(b)  [Sum  secured.l 
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(e)  [Rate  of  interest,] 

(d)  [Property  subject  to  mortgnge.] 

{e)  [Amount  now  due,] 

[If  the  plaintiff's  title  is  a  de^'ivative  title,  state  shortly  the 
assigvments  uvder  which  he  davms.] 
[If  the  plaintiff  is  mortgagee  in  possession,  add :] 

3.     The  plaintiff  took  possession  of  the  mortgaged  property 
on  the  of  ,  and  is  ready  to  account  as 

mortgagee  in  possession  from  that  time. 

The  plaintiff  claims  payment,  or,  in  default,  sale,  or  fore- 
closure (and  possession.) 


No.  6. 
Redemption, 

1.  The  plaintiff  is  mortgagor  of  lands  of  which  the 
defendant  is  mortgagee. 

2.  Tlie  following  are  the  particulars  of  the  mortgage : — 

(a)  [Date,] 

(b)  [Sum  secured,] 

(c)  [Rate  of  interest] 

(d)  [Property  sulrject  to  mortgage.] 

[If  the  plaintiff  *s  tide  is  derivative,  state  shortly  the  deeds 
under  which  he  claims,] 

[If  the  defendamit  is  Toortgagee  in  possession,  add :] 

3.  The  defendant  has  taken  possession  [or  has  received  the 
rents]  of  tiie  mortgaged  property. 

The  plaintiff  claims  to  redeem  the  said  premises,  and  to 
have  the  same  reconveyed  to  him  [and  to  have  possession 
thereof]. 

(Signed) 

Delivered  • 


20 


App.  €. 
Her.  II. 
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AWK  r.  XT        H 

31^.  II.  ^^    '• 


3fOfi.  7,  H. 


-For  Raising  Portions  or  other  Charges  on  Land, 
• 

1.  By  a  settlement   on   the   marriage   of  A.  B.  and  C.  B., 

dated  January  10,  1870,  Whiteacre  was  demised  to  trustees  for 
1,000  years  on  trust  after  the  death  of  A.  B.  and  C.  B.  to  raise 
$5,000  for  the  younger  children  of  the  marriage  who  should 
attain  21.  - 

2.  A.  B.  died  February  15,  1890. 

3.  C.  B.  died  June  10,  1895. 

4.  There  were  five  children  only  of  the  marriage  of  A.  B. 
and  C.  B.,  all  of  whom  are  now  living  and  have  attained  21. 
The  plaintiff  is  the  second  born  child. 

5.  The  defendants  were  on  April  5, 1897,  appointed  trustees 
of  the  settlement. 

The  plaintifi*  claims : 

1.  To  have  S5,000  raised  by  sale  or  mortgage  and  distri- 
buted among  the  persons  entitled. 


(Signed) 


L»  Delivered 


No.  8. 

r 

^'  Sale  and  Distribution  of  Proceeds  of  Property  svhjed  to  any 

Lien  or  charge, 

!  1.     On  November  12, 1898,  A.  and  the  defendant  B.  deposited 

t  with  the  plaintiff' 500  Dominion  Government  bonds  as  security 

#  for  a  debt  of  $1,000  and  interest  at  4  per  cent,  due  from  A. 

f  and  the  defendant  B.  to  the  plaintiff. 


2.    A.  died  March  12,  19     . 

>  3.     On  March  30,  19     ,  administration  of  the  estate  of  A 

was  granted  to  the  defendant  C. 

4.     $800  and  S30  for  interest  is  owing  to  the  plaintiff  on 
the  security  of  the  said  bonds. 
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The  plaintiff  claims : 

1.  Sale  of  the  said  bonds. 

2.  Application  of  the  proceeds  in  payment  of  his  debt. 

3.  Distribution  of  the  surplus  among  the  parties  entitled. 

(Signed) 
Delivered  • 


No.  9. 
Breach  of  Trust 

1.  By  a  settlement  dated  July  3,  1882,  on  the  marriage  of 
the  plaintiffs*  father  and  mother,  of  which  the  defendant  A.  B. 
and  one  CD.  were  trustees,  the  plaintiffs  are  absolutely  entitled 
on  the  deaths  of  their  father  and  mother. 

2.  On  August  5, 1884,  C.  D.  died,  and  the  defendant  E.  F. 
was  appointed  in  his  place. 

3.  On  December  1, 1889,  the  plaintiffs'  father  died. 

4.  On  January  1,  1890,  the  plaintiffs*  mother  died. 

5.  The  defendants  have  committed  the  following  breaches 
of  trust  by : 

(a)  Sale  of  $3,000  Bank  Stock  and  investment  of  the 

proceeds  in  the  business  of  the  defendant  A.  B. 

(b)  Sale  of  leasehold  property  worth  $5,000  to  G.  H.  for 

$1,000  [without  taking  any  proper  steps  to  ascer- 
tain its  value  or  to  obtain  such  value]. 

The  plaintiffs  claim : 

(1)  The  replacement  of  $3,000  Bank  Stock  and  5  per 

cent,  interest  on  the  proceeds  of  the  Bank  Stock 
sold  from  the  date  of  sale  till  replacement. 

(2)  Payment  of  $4,000  and  interest  at  5  per  cent,  per 

annum  from  the  date  of  the  sale. 

(Signed) 
-  Delivered  • 


Sec  II, 

Ho.  t. 
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No.  10. 
ExecfiUion  of  Trust 


App.  i\ 

l^«€.  II. 

Bt— .  It,  II. 


1.  By  a  settlement  dated  June  10,  1876,  upon  trust  for 
>;/                                              A.  B.  and  P.  B.  successively  for  life,  with  remainder  for  their 

children  who  should  attain  21,  the  following  property  was 
assured : — 

/  (a)    A  sum  of  $5,735  consolidated  3  per  cent,  annuities. 

V  (6)    $4,000  invested  on  mortgage  of  land  at  X. 

(c)     One-fifth  of  the  residuary  estate  of  D.  deceased, 

V  .  subject  to  a  prior  life  interest. 

2.  On  August  15, 1882,  C.  B.  died. 

i' 

3.  On  February  18, 1895,  A.  B.  died. 

4    On  September  10,  1899,  D.  died. 

'-.  5.    A.  B.  and  0.  B.  had  five  children  only,  of  whom  the 

plaintiff  is  one. 

6.    The  defendants  are  the  present  trustees  of  the  settie- 
ment. 

The  plaintiff  claims : 

1.  Execution  of  the  trusts  of  the  settlement. 

2.  All  necessary  accounts  and  inquiries. 
8.    A  receiver. 


Delivered 


(Signed) 


No.  11. 


For  Rectification,  Ac,  of  IvstrumerUf^. 

1.  In  1885  a  marriage  was  arranged  between  A.  B.  and  the 
plaintiff. 

2.  By  an  agreement  contained  in  two  letters,  dated  Febru- 
ary 10  and  12,  1885,  it  was  agreed  between  C.  B.,  the  father 
of  A.  B.,  and  D.,  the  father  of  the  plaintiff,  that  each  should 
settle  $10,000  on  trust  for  A.  B.  and  the  plaintiff  successively 
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for  Kfe,  with  remainder  on  the  usual  trusts  for  the  children  of      t**^'™* 
'    ,  See  n. 

the  marriage.  xo».  u,  ig. 

3.  By  letter,  dated  March  7,  1886,  from  D.  to  Messrs.  E.  & 
Co.,  his  solicitors,  he  instructed  them  to  prepare  a  settlement. 

4.  A  settlement,  dated  April  25,  1885,  was  executed  upon 
the  marriage  of  A.  B.  and  the  plaintiff,  accidentally  omitting 
to  give  a  life  interest  to  the  plaintiff  after  the  life  interest  of 
A.  B. 

5.  On  May  20,  19     ,  A.  B.  died. 

6.  The  defendants,  H.  and  K.,  are  the  present  trustees  of 
the  settlement. 

7.  The  defendants,  L.,  M.  and  N.,  are  the  only  children  of 
the  marriage. 

The  plaintiff  claims : 

Rectification  of  the  Settlement. 

(Signed) 
(Delivered) 


No.  12. 
Specific  Performance. 

1.  By  an  agreement  [or  letters]  dated  [or  made  verbally  at 
interviews  on  or  about]  the  day  of  ,  the  defendant 
agreed  to  sell  to  the  plaintiff  the  Home  Farm,  Sackville,  for 
9            .     The  sale  was  to  be  completed  on  the  of 

(If  the  agreement  was  verbal,  add — ) 

2.  The  agreement  so  entered  into  has  been  part  performed 
as  follows  [state  Jiow], 

The  plaintiff  claims  specific  performance  of  the  above  agree- 
ment and  that  the  defendant  may  be  ordered  to  execute  a 
proper  conveyance  of  the  premises  to  the  plaintiff  (sto^in^  in 
eoAih  case  what  the  defendant  in  required  8i)ecifically  to  do), 

(Signed) 
Delivered 
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Nal3. 
Partition  or  Sale  of  Land. 

1.  By  will,  dated  January  5, 1864,  A.  devised  Whiteacre 
to  B.,  C,  and  D.  as  tenants  in  common. 

2.  On  March  10,  1865,  A.  died. 

3.  On  March  20,  1865,  A.'8  will  was  proved. 

4.  On  June  25,  1867,  B.  conveyed  to  the  plaintiff  his  share 
of  Whiteacre. 

5.  On  July  30,  1869,  C.  conveyed  his  share  to  the  defend- 
ants on  trust  for  sale. 

6.  By  will,  dated  November  5,  1872,  D.  devised  his  share 
among  his  children  equally. 

7.  On  December  2,  1872,  D.  died. 

8.  On  December  15,  1872,  D.*s  will  was  proved. 

9.  There  were  10  children  of  D.  living  at  his  decease,  some 
of  whom  have  since  died. 

[10.     Whiteacre  consists  of  a  mansion,  house  and  grounds. 

11.     A  sale  of  the  property  and  a  division  of  the  proceeds 
will  be  more  beneficial  than  a  division  of  the  property]. 

The  plaintiti'  claims : 

A  division  of  Whiteacre  among  the  parties  interested. 

[or  a  sale  of  Whiteacre  and  distribution  of  the  proceeds 
among  the  parties  interested]. 

(Signed) 
Delivered  • 
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Cr.  $209.50 

1906— Ist  February.— By  Cash         •  45.00 


Balance  due  •  S164.50 


No.  2. 

Money  Had  and  Received. 

The  plaintiflTs  claim  is  for  money  received  by  the  defendant 
for  the  use  of  the  plaintiff. 

Particulars : — 

1902. — Ist  January. — 

To  amount  of  rents  of  No.  5,  Smith  Street, 

oc^lected  by  the  defendant  $200.00 

To  deposit  on  intended  sale  of  Eva  Villa  .        100.00 


Amount  due         .         •  $300.00 

(Signed) 


HCC.  III. 
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Section  III.   [Special  IndaraementM], 

lotioBt  Included  in  Order  2,  Bole  5,  Olasseg  A«  B-  0.  D.  £.  and  F. 

No.  1. 

Goods  Sold  and  Delivered 

llie  plaintiff's  claim  is  for  the  price  of  goods  sold  and  de- 
livered. 

Particulars : — 

1906 — aist  December — 

Balance  of  account  for  butcher's  meat  to 

this  date $135.00 

1906— 1st  February  to  3l8t  March- 
Butcher's  meat  •  74.50 
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^r,n.  No.  3. 

Moa.  3,  4>  5. 


\ 


Payee  Agairust  Maker  of  a  Promissory  Note. 

The  plaintiff's  claim  is  against  the  defendant,  as  maker 
of  a  promissory  note  for  $250,  dated  1st  January,  1905, 
payable  to  ,  or  order,  four  months  after  date. 


Particulars : — 

Principal           .         . 
Interest         .         . 

S250.00 
10.00 

Amount  due        • 

S260.00 

(Signed) 

No.  4. 

Indorsee  against  Acceptor  of  a  Bill  of  Exchange, 

The  plaintiff's  claim  is  against  the  defendant,  as  acceptor  of 
a  bill  of  exchange  for  $400,  dated  1st  January,  1904,  drawn 
by  A.  B.,  payable  three  months  after  date  to  the  order  of  E 
F.,  and  indorsed  to  the  plaintiff. 

Particulars: — 

Principal  due  ,  ,  .        $400.00 

Interest  .  .  •  .         16.00 


Amount  due        ,  .  .  $416.00 

(Signed) 


No.  5. 


Indorsee    Against  Acceptor  and  Drawer  of  Bill  of  Ex- 
change Severally, 

The  plaintiff's  claim  is  against  the  defendant  A  B.,  as  ac- 

\  ceptor,  and  against  the  defendant  C.  D.,  as  drawer,  of  a  bill  of 

exchange  for  $600,  dated   1st  January,  1904,  payable  three 

months  after  date,  and  indorsed  by  the  defendant  C.  D.,  to  the 
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Amount  due        .  .  .  $520.00 

(Signed) 


No.  6. 


Payee  against  Drawer  of  a  Bill  of  Eocchange  eoccusing 
Notice  of  Dishonor. 

The  plaintiflF'8  claim  is  against  the  defendant  as  drawer  of 
a  bill  of  exchange  for  $600  dated  Ist  March,  1903,  drawn 
upon  A.  B.,  payable  to  plaintiff  three  months  after  date,  which 
was  duly  presented  for  payment  and  dishonored,  but  A.  B. 
had  no  effects  of  the  defendant,  nor  was  there  any  considera- 
tion for  the  payment  of  the  said  bill  by  the  said  A.  B. 

Particulars  (as  in  Form  4). 

(Signed) 


No.  7. 

Obligee  against  Obligor  of  a  Money  Bond. 

The  plaintiff's  claim  is  for  principal  and  interest  due  upon 
the  defendant's  bond  to  the  plaintiff,  dated  Ist  January,  1906, 
conditioned  for  payment  of  $50  on  the  26th  April,  1906. 

Particulars : — 

Principal        .         .         .         •         .         .     $50.00 
Interest 2.00 


ApF.  r. 

«M.    HI. 


plaintiff,  of  the  dishonor  of  which  on   presentation  the  de- 
fendant C.  D.,  had  notice.  xi^.  <,  ?. 

Particulars  ;  — 

Principal         ....  $500.00 

Interest  ....         20.00 


Amount  due $52.00 

(Signed) 
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^w^.f;  No.  8. 

Mec.  III. 


Woii.  8,  t. 


Covenantee  against  Covenantor  on  a  Covenant  to  pay  Money. 

The  plaintiff's  claim  is  for  principal  and  interest  due  under 
a  covenant  in  a  deed  dated  the  Ist  of  January,  1899. 

Particulars : — 

Principal.     , $100.00 

Paid • 20.00 

Principal  due 80.00 

Interest 3.00 

Amount  due $  83.00 

(Signed) 


No.  9. 


On  a  Guarantee  for  the  price  of  Goods,  setting  out  the 
Gtuirantee, 

The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  deliv- 
ered by  the  plaintiff  to  E.  F.,  under  the  following  guar- 
antee : — 

£nd  February,  1906. 

SiK, — In  consideration  of  your  supplying  goods  to  E.  F.,  I 
undertake  to  see  you  paid. 

Yours,  &c., 

To  Mr.  A.  B.  (plaintiff).  C.  D.  (defendant). 

Particulars : — 

1906. 

25  March,  55  tons  of  coal  at  $6  .     .     .    $330.00 


Amount  due $330.00 

(Signed) 
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No.  10.  ^i-^ 

W— .  !•,  U,  1«. 

Creditor  against  Principal  Debtor  and  his  Sv/rety  Severally 
on  a  Guarantee  for  Goods  Sold. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.  as  prin- 
cipal, and  against  the  defendant  C.  D.  as  surety,  for  the  price 
of  goods  sold  and  delivered  by  the  plaintiff  to  A.  B.  on  the 
guarantee  by  C.  D.,  dated  the  2nd  of  February,  1904. 


iculars : — 

1904,  2nd  February  —  Goods 
3rd  March  —  Goods 
17th  March  —  Goods    . 
5th  April  —  Goods 

.    $47.15 

105.14 

.      14J2 

34.00 

Amount  due          •        •        •        • 

.  $200.41 

(Signed) 


No.  11. 

Debt  Upon  a  Trust 

The  plaintiff's  claim  is  against  the  defendants  as  trustees 
under  the  settlement  upon  the  marriage  of  A.  B.  and  X.  Y., 
dated  January  1st,  1890,  whereby  $10,000  invested  on  mort- 
gage of  land  at  Z.  was  vested  in  the  defendants  as  trustees 
upon  trust  to  pay  the  income  thereof  half-yearly  to  the 
plaintiff. 

Particulars : — 

1905,  December  25th,  half  a  year's  income,  $250.00 


No.  12. 


La/ndlard  against  Tenant  whose  Term  has  Expired  or  has 
been  determined  by  Notice  to  Quit 

See  Sect.  VI.,  Form  No.  1. 
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H^.'i\\  Section  IV. 


XOA*  I,  9. 


Actioni  for  Damages  for  Breach  of  Contract  or  Duty  ariiing  oitt  of  Oontnict. 

No.  1. 
Buyer  agaivat  seller  of  goods  for  not  delivering. 

1.  The  plaintiff  has  suffered  damage  by  breacb.  of  contract 
•  for  sale  and  deHvery  by  the  defendant  to  the  plaintiff  of  100 

tons  pig  iron  at  S22  per  ton  to  be  delivered  on  rail  at  Moncton 
on  the  15th  of  March,  1906. 

2.  The  defendant  did  not  deliver  any  (or  tons,  as  the 
case  may  be)  of  the  said  iron. 

Particulars  of  damage : — 

Loss  of  profit  at  $4  per  ton  on  100  tons     .     $400.00 
The  plaintiff  claims  $400.00. 

(Signed) 
Delivered 


No.  2 


Buyer  against  Seller  of  Goods  for  delivering  them  inferior  to 

Contract. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  con- 
tract between  the  plaintiff  and  the  defendant  for  sale  and 
delivery  of  100  sacks  of  flour  known  as  seconds  at  $7  per  sack. 

2.  Eighty  sacks  delivered  were  inferior  to  seconds,  and  20 
sacks  were  not  delivered. 

Particulars  of  damage : — 

80  sacks  at  $1.00, $80.00 

20  sacks  at   0.25, 6.00 


$85.00 


The  plaintiff  claims  $85.00. 

(Signed) 
Delivered 
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No.  3.  *;:^;:: 

K»a.  a,  4,  .% 

Shipowner  against  Charterer  for  Detention  beyond  the  de- 
murrage days. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  ehar- 
ter-pai-ty,  dated  the  10th  of  March,  1904,  between  the  plaintiff 
and  the  defendant  of  the  ship  Mary, 

2.  The  ship  was  detained  at  the  port  of  loading. 

Particulars  of  damage : — 

1905.     Jan.  1] 

to      [-10  days'  detention  beyond  the  demurrage 
Jan.  lOJ       days,  at  $100  per  day,    •     •    $1,000.00 

The  plaintiff  claims  $1,000. 

(Signed) 
Delivered  • 


No.  4 


Shipper  against  Master  on  a  Bill  of  Lading  for  Damage  to 

Goods. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract 
by  biU  of  lading  of  goods  shipped  by  the  plaintiff  on  board 
the  Jane  signed  by  defendant,  dated  the  1st  of  January,  1906, 

2.  Fifty  bales  of  cotton  were  delivered  in  a  damaged 
condition. 

Particulars  of  damage : — 

50  bales  at  $10.00, $500.00 

The  plaintiff  claims  $500.00. 

(Signed) 
Delivered 


No.  6. 


Shipper  Against  Ship-ovmer  on  a  Bill  of  Lading  for  Dama  ,e 
and  Short  Delivery. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract 
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^'S;      by  bill  of  lading  of  goods  shipped  by  the  plaintiff  signed  by 
yog.  5,»,     the  master  of  the  ship  Mary  as  the  defendant's  agent,  dated 
the  Ist  of  January,  1905. 

2.  500  barrels  of  flour  were  delivered  in  a  damaged  condi- 
tion, and  100  barrels  were  not  delivered. 


Particulars  of  damage : — 

500  barrels  at  2.00 
100  barrels  at  5.00 

•  • 

•  • 

•  • 
(Signed) 

tiooo.oo 

500.00 

The  plaintiff  claims        . 

$1500.00 

Delivered                            , 

No.  6. 
On  a  Marine  Policy  Against  Underwriter, 

The  plaintiff  was  interested  to  the  amount  of  $        under  a 
marine  policy  of  insurance  for  that  amount,  dated  the 
of  ,  19     ,  on  the  ship  Hero,  subscribed  by  the  defend- 

ant for  $ 

Particulars : — 

1.  Valued  or  open : — ^Valued  at  $20,000.00. 

2.  Voyage : — At  and  from  Cardiff  to  Valparaiso. 

8.  [or,  Time : — From   noon   of   Ist  January,  1905,   to 
noon  of  1st  January,  1906]. 

4.  Premium  to  defendant : — $        per  cent. 

6.  Perils  insured  against  causing  loss : — Of  the  seas. 

6.  Loss : — Total  for  exceeding  3  per  cent]. 

The  plaintiff  claims  $ 

(Signed) 

Delivered 
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No.  7.  App.  €. 

Sec.  !¥. 


Passenger  Against  Railway  Company  for  Negligence, 

The  plaintiff  has  suffered  damage  from  the  defendant's 
negligence  in  carrying  the  plaintiff  as  a  passenger  by  railway 
from  Woodstock  to  McAdam,  causing  personal  injuries  to  the 
plaintiff,  in  a  collision  near  Canterbury  Station  on  the- 15th 
January,  1906. 


Particulars  of  expenses,  &c. 

Loss  of  15  weeks'  salary  as  clerk  at 

SIO.OO  per  week         .         . 

$150.00 

Dr.  Wm.  Smith          .... 

50.00 

Nurse  for  6  weeks     .         »         .         • 

60.00 

$260.00 

The  plaintiff  claims  $1,000.00. 

(Signed) 


Delivered 


No.  8. 
Client  against  Solicitor  for  Negligence, 

1.  The  plaintiff  has  suffered  damage  from  the  defendant's 
negligence  in  his  conduct  for  the  plaintiff,  as  his  solicitor,  of 
business  undertaken  by  the  defendant  on  the  plaintiff's 
retainer. 

2.  The  negligence  was  in  making  an  application  under 
Order  XIV.,  Rule  I.,  in  the  case  of  A.  B.  (the  plaintiff)  v.  C.  D, 
where  the  case  was  one  of  unliquidated  damaores  and  not  of 
debt. 

Particulars  of  damage : — 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons 
S 

The  plaintiff  claims  $ 

(Signed) 
Delivered 


Nm.  7,  8. 
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No.  9. 
Landlord  against  Tenant  for  Brea^ch  of  Covenant  to  Mepair. 

1.  By  a  repairing  covenant  contained  in  a  lease  under  seal 
from  the  plaintiff*  to  the  defendant,  dated  the  Ist  of  January, 
1899,  of  a  house  No.  401,  King  Street,  St.  John,  for  seven 
years  from  the  25th  day  of  December,  1898,  the  defendant 
covenanted  to  keep  the  premises  in  such  repair  and  condition 
as  therein  mentioned. 

2.  The  premises  were  during  the  term  out  of  such  repair  as 
was  required  by  the  covenant. 

3.  They  were  yielded  up  out  of  such  repair  at  the  expira- 
tion of  the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the 
defendant's  solicitor  on  the  of  ,  19  ,  and  exceed 
three  folios. 

The  plaintiff  claims  $ 
Delivered 


(Signed) 


No.  10. 
Breach  of  Promise  of  Marriage. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  promise 
by  the  defendant  to  marry  her  on  the  of  [or, 
within  a  reavsonable  time,  which  elapsed  before  action]  [or,  on 
the  death  of  A.  B.,  which  happened  before  action). 

2.  The  defendant  refused  io  marry  the  plaintiff  on  the 

of  (or,  within  a  reasonable   time)  (or,  on  the  death  of 

A.B.) 

Particulars  of  special  damage. 
[As  the  case  may  he,  i/ony]. 

The  plaintiff*  claims  S 

(Signed) 
Delivered 
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Section  V.  ^^; 

Mo*,  !♦  «,  8. 

Aotiona  Claiiniag  Injanotions,  Damag^es,  or  DedaratioDs  of  Bight  fonnded 

on  Wrongs. 

No.  1. 

Conversion  of  Ooods. 

The  plaintiff  has  suffered  damage  by  the  defendant  wrong- 
fully depriving  the  plaintiff  of  two  casks  of  oil  by  refusing  to 
give  them  up  on  demand  [or,  throwing  them  overboard  out  of 
a  boat  in  the  West  Side  Docks,  St.  John,  &c. 

[//  any  special  damage  is  claimed,  add]  — 

Particulars  [fill  them  in]. 

The  plaintiff  claims  $100.00.  * 

(Signed) 
Delivered  . 


No.  2. 
Detinue, 


The  defendant  detained  from  the  plaintiff  the  plaintiff's 
goods  and  chattels,  that  is  to  say,  a  horse,  harness,  and  buggy. 

The  plaintiff  claims  a  return  of  the  said  goods  and  chattels 
or  their  value,  and  $50.00  for  their  detention. 


Delivered 


(Signed) 


No.  3. 

Negligent  Driving. 

The  plaintiff  has  suffered  damage  from  personal  injuries  to 
the  plaintiff  and  damages  to  his  carriage,  caused  by  the  defend- 
ant or  his  servant  on  the  15th  of  January,  1906,  negligently 
driving  a  cart  and  horse  in  Queen  street. 

21 
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App.  r. 

Sec.  V. 
Nmi.  4,  ft. 


Particulars  of  expenses,  &c. 

Charges  of  Mr.  James  Smith,  surgeon,       .       $50.00 
Charges  of  Mr.  Alfred  Jones,  coachmaker,  70.00 


$120.00 


The  plaintiff  claims  $750.00. 

(Signed) 
Delivered 


No.  4. 
Damages  for  Death  caused  by  wrongful  act, 

(C.  79,  C.  S.  1903.) 

The  plaintiff*,  as  executor  of  C.  D.,  deceased,  brings  this 
action  for  the  benefit  of  Eva  the  wife,  and  William  and  Mar- 
garet and  Dorothea,  the  children  of  C.  D.  {as  the  case  may  be), 
who  have  suffered  damage  from  the  defendant's  negligence,  in 
carrying  the  said  C.  D.  by  tram  car,  whereby  the  said  C.  D. 
was  killed  in  Main  Street,  St.  Stephen,  on  the  15th  of  January, 
1906. 

Particulars  pursuant  to  Statute  are  delivered  herewith. 
The  plaintiff  claims  $2,500.00. 


Delivered 


(Signed) 


No.  5. 

Collision   of  ships. 

The  plaintiff  has  suffered  damage  from  injuries  to  his  ship, 
the  Beisij,  and  the  cargo  on  board  thereof,  by  a  collision  with 
the  ship,  the  Jane^  caused  by  the  negligent  navigation  thereof 
by  the  defendant  or  his  servants  in  the  harbor  of  St.  John,  on 
the  Ist  of  February,  1905. 

Particulars  of  loss  and  expenses  : — 

1.  Charges  of  Jones  &  Co.,  shipwrights,  $2,100.00. 

2.  Loss  of  use  of  ship  from  1st  of  February,  1905,  to  1st 
of  March,  1905,  $1,200.00. 
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Particulars  of  damage  to  cargo : —  g©c*  v.' 

{Insert  them.) 

Tlie  plaintiff  claims  $ 
Delivered 


(Signed) 


No.  6. 
Iv junction,  Jkc,  for  Infringement  of  Patent 

The  defendant  has  infringed  the  plaintiff's  patent,  Na 
14,084,  granted  for  the  term  of  14  years,  from  the  the  2l8t  of 
May,  1896,  for  certain  improvements  in  the  manufacture  of 
iron  and  steel,  whereof  the  plaintiff  was  the.first  inventor. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant 
from  further  infringement  and  $500.00  damages. 

Particulars  of  breaches  are  delivered  herewith* 

(Signed) 
Delivered 


No.  7. 

Damages  for  Infringement  of  Copyright, 

The  defendant  has  infringed  the  plaintitf^s  copyright  in  a 
book  entitled  "The  History  of  Canada,"  registered  on  the 
day  of 

Particulars  of  special  damage  are  as  follows :— * 

Loss  of  sale  of  fifty  copies  .     .     .     $260.00 
Loss  of  profit  in  the  copyright    .       250.00 


$500.00 


The  plaintiff  claims  $500.00. 

(Signed) 


Delivered 
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tlTv:  No.  8. 


N<M.  8,  t. 


Ivjxuictifm,  (tc,  foi*  Infringement  of  Trade  Mark 

1.  The  defendant  has  infringed  the  plaintiff*8  trade  mark. 

2.  The  trade  mark  is  [describe  it], 

[If  the  plaintiff  h  not  the  ai^ginalproprietor  of  the  trade 
mark,  show  aliortly  how  hia  title  is  derived.] 

3.  The  following  are  the  acts  complainod  of,  viz.: — 

[Set  them  out] 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant, 
his  servants,  and  agents,  from  infringing  the  plaintiff's  said 
trade  mark,  and  in  particular  from  [stating  any  jxirtumkr 
ivjun/'tion  nofighf]. 

The  plaintiff  also  claims  an  account  or  damagea 


Delivered 


(Signed) 


No.  9. 

Seduction. 

The  plaintiff  has  suffered  damage  from  the  seduction  and 
carnally  knowing  by  the  defendant  of  G.  H.  the  [daughter 
and  J  servant  of  the  plaintiff. 

Particulars  of  special  damage  are  as  follows : — 

Loss  of  service  from  the  Ist  of  March 

to  the  30 th  of  November,  1905     .        $500.00 
Nursing  and  medical  attendance,     .  5000 


$550.00 


The  plaintiff  claims  $550.00. 

(Signed) 
Delivered 
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No.  10. 

Nuisance  bjf  Smells. 

The  plaintiff  has  suffered  damckge  from  offensive  and  pesti- 
lential smells  and  vaponrs  caused  by  the  defendant  in  the 
plaintiff's  dwelling  house,  No.  15  Main  street,  Sussex* 

The  plaintiff  claims : — 

(1)  $250.00. 

(2)  An  injunction  to  restrain  the  defendant  from  the 

oontinuanee  or  repetition  of  the  said  injury  or 
the  committal  of  any  injury  of  a  like  kind  in 
respect  of  the  same  property. 

(Signei) 
Delivered 


No  11. 

JXnisance  by  Pollution  of  Water. 

1 .  The  plaintiff  is  the  OMner  [ryr  lessee]  and  occupier  of  a 
farm  known  as  ,  through  which  there  runs  a  river 

known  aa 

3.  The  defendant  or  persons  in  his  employ  pollute  the 
water  in  the  said  river  by  passing  into  the  same  the  refuse  of 
tb^  defendant's  dye-works,  situate  higher  up  the  said  nver. 

The  plaintiff  claima  aq  injunction  to  restrain  the  defendant, 
his  servants  and  agontS;  from  sending  from  the  said  dye^ 
works  into  the  said  river  any  matter  so  aa  to  polhite  the 
waters  thereof,  or  to  render  tliem  unwholesome  or  unfit  for 
use,  to  the  if\iury  of  the  plaintiff  [or,  as  the  oaxe  mufj  he\ 

The  plaintiff  will  also  claim  damages  in  respect  of  the  said 

nuisance. 

(Signed) 
DelivOTed  , 
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App.  €.  No.  12. 


Wt.  If,  IS. 


Fravi^Mleni  Proepeotus. 

1.  On  Slst  January,  1905,  the  defendant  iflsued  a  proepeetus 
to  the  public  relating  to  the  A.  B.  Company,  limited. 

2.  On'  Feb.  Ist,  1905,  the  plaintiff  received  a  copy  of  this 
prospectus. 

3.  The  plaintiff  subscribed  for  100  shares  in  Uie  Company 
on  the  faith  of  this  prospectua 

4.  The  prospectus  contained  misreiuresentations,  of  which 
the  following  are  particulars : — 

(a.)  The  prospectus  stated  " "  whereas  in  fact 

(6.)  The  prospectus  stated  " "  whereas  in  fact 

(c.)  The  prospectus  stated  " "  whereas  in  fact 

5.  The  defendant  knew  of  the  real  facts  as  to  the  above 
particulara 

6.  The  following  facta,  which  were  within  the  knowledge 
of  the  defendants,  are  material  and  were  not  stated  in  tbo 
prospectus: 

(a.) 

(b.) 

7.  The  plaintiff  has  paid  caUs  to  the  Company  to  the  extent 
of  $5,000.00. 

The  plaintiff  claims  : — 

1.  Bepayment  of  $5,000.00  and  interest 

2.  Indemnity. 

(Signed) 
Delivered 


No.  13. 
FraudulerU  Sale  of  a  Lease. 

The  plaintiff  has  suffered  damage  from  the  defendant  in 
ducing  the  plaintiff  to  buy  the  goodwill  and    lease  of   the 
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George  Hotel,  Chatham,  by  fraudulently  repreoenting  to  the      tJIJ*Y  * 
plaintiil'  that  the  takings  of  the  said  public-house  were  $100.00       w«,  i4. 
a  week,  whereas  in  fact  they  were  much  less,  to  the  defend- 
ant's knowledge. 

Particulars  of  special  damage : — 
[Fill  them  in.] 

The  plaintiff  claims 

(Signed) 
Delivered 


No.  14. 

Malicious  Prosecution, 

The  defendant  maliciously  and  without  reasonable  and  pro- 
bable cause  preferred  a  charge  of  larceny  against  the  plaintiff 
before  a  stipendiary  magistrate,  causing  the  plaintiff  to  be  sent 
for  trial  on  the  charge  and  imprisoned  thereon,  and  prosecuted 
the  plaintiff  thereon  at  the  Carleton  County  Court,  Woodstock, 
where  the  plaintiff  was  a<M]uitted. 

Particulars  of  special  damage : — 

Messrs.  L.  and  L.'s  bill  of  costs,  $325.00. 
Loss  in  business  from  January  1, 1906,  to  February  18, 
1906,  $600.00. 

The  plaintiff  claims  $825.00. 

(Signed) 
Delivered 


App.  € . 
Ser.  11. 


Section  VI. 

Actions  for  BeooToiy  of  Land,  &o.  ^^Ji 

No.  1. 

landlord  against  Tenant  whose  term  has  Expired,  Jkc. 

1.  The  plaintiff  is  entitled  to  the  possesvsion  of  a  farm  and 
premises  called  Church  Farm,  in  the  parish  of  Chipman  in  the 
county  of  Queen's,   which  was  let  by  the   plaintiff  to   the 
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f "^  ftJcTvE.      defendant  for  the  term  of  three  years,  from  the  29th  of  Sep- 

K;  — ^'JL tember,        ,  which  term  has  expired  [or  as  tenant  from  year 

^\  to  year  from  the  29th  September,  ,  which  said  tenancy 

was  duty  determined  by  notice  to  quit  expiring  on  the  29th 
of  September,  or  which  term  has  become  liable  to  forfeiture 
for  non-payment  of  rent]. 


>i. 


The  plaintiff  claims  possession  and  $750.00  for  mesne  profits. 

(Signed) 
Delivered  . 


No.  2. 


Heir-at-Law  against  Stranger. 

1.  The  plaintiff  is  entitled  to  the  possession  of  Blackacre, 
in  the  parish  of  [or,  of  No.  2  Bridge  Street,  Campbellton],  in 
the  county  of 

2.  On  and  before  the  of  ,  19  ,  A.  B.  was 
seized  in  fee  and  in  possession  of  the  premises. 

3.  On  the  day  of  ,  19  ,  the  said  A.  B.  died 
so  seized,  whereupon — 

4.  The  estate  descended  to  the  plaintiff,  his  eldest  son  and 
heir-at-law. 

After  the  death  of  the  said  A.  B.,  the  defendant  wrongfully 
K  took  possession  of  the  premises. 

The  plaintiff  claims  :-<- 
^  1.    FoBsesaioii  of  the  premises. 

^  2.    Metoe  profltB  from  the  of  i 

(Signed) 


Delivered 
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APPENDIX    D.  JLw^m. 

Sec  I* 


FORMS  OF  DEFENCE  TO  BE  USED  PURSUANT  TO 
ORDER  XIX.,  RULE  4. 


Section  1. 
1.    General  Fonn* 
In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Defence. 

The  defendant  says  that : — 


2  \[To  be  filled  up  in  the  manner  exemplified  in  the  fol- 
«*j         lowing  io?-m«.] 


(Signed) 
Delivered 


Counter-claim. 
The  defendant  says  that : — 

1.1  [TV)  be  fUled  up  in  the  manner  exemplified  in  the  fol- 
2.J         lowing  Forme.] 

The  defendant  oounterclaima 

(Signed) 
P^vered  • 


Defence  and  Counter-claim. 

Defence. 
The  defendant  says  :— 


\\[To  be  filled  up.] 
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Counter-daim. 

The  defendant  repeats  paragraph  2  of  his  defence,  and  says 
that  :-— 


H[TobeJUledup.] 


The  defendant  counterclaims. 

(Signed) 
Delivered 


2.    Form  of  !ntle  where  bow  Party  b'oaght  in- 
In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant 
(By  original  Action) 

And  between  the  said  C.  D.,  Plaintiff, 

and 

The  said  A.  B.  and  E.  F.,  Defendants 

(By  Counter-claim). 


t^r:u:  Section  U. 


To  Aotionf  of  an  Eqnitable  Vature-    Appendix  0.,  Soot.  II- 
To  Actions  far  AdministrcUian. 

1.  The  defendants  do  not  admit  the  plaintiff's  claim. 

[or] 
The  defendant  A.  B.  admits  the   plaintiff's  claim,  but  not 

assets. 

[or] 

The  defendant  C.  D.  admits  assets,  but  not  the  plaintiff  s 
claim. 

2.  The  claim  is  barred  by  the  Statute  of  Limitations. 

[State  which,] 

3.  Payment  was  made  by  deceased. 

4.  The  claim  is  fraudulent  in  the  following  particulars: 

[Set  out  paHi^culara,] 
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6.  The  defendant  is  entitled  to  a  set-off,  of  which  the  fol-     ^»v*  *• 

SM«  II 

lowing  are  the  particulars : —  ' — 

[Set  aiU  particulars.] 

6.  The  claim  was  released  by  deed  dated  the  of 

7.  Notice  was  given  and  assets  distributed  under  Statute, 

&C.* 

Particulars  of  the  Notice. 

Advertisements  in  the  Roy^d  OazeMe  of  January  3,  1906. 

Keiu  York  Herald^  February,  1906. 

Montreal  Gazette  of  January  25, 1906. 

[Givivg  the  titles  of  the  newspapers  and  the  dates  of  those 

in  which  the  advertisement  appeared,] 

8.  The  personal  estate  of  the   testator  is  sufficient  to  pay 
the  plaintiff  his  debt  if  established. 

9.  The  defendant  is  not   heir-at-law  or  devisee  of  the  de- 
ceased. 

(Signed) 
P^livered 


No.  1. 
To  Actions  for  Foredosure  by  Mortgagee, 

1.  The  defendant  did  not  execute  the  mortgage. 

2.  The  mortgage  was  not  assigned  to  the  plaintiff  (if  more 
than 'one  assignment  is  alleged,  say  which  is  denied). 

3.  The  debt  is  barred  by  the  Statute  of  Limitations. 

4.  Payments  have  been  made,  viz : — 

10  July,  1894,  $1,000. 
18  October,  1895,  $500. 

5.  The  plaintiff  took  possession  on  the  of  ,  land 
has  received  the  rents  ever  since. 

6.  The  plaintiff  released   the   debt   by  deed,  dated  1  June, 
1899. 

7.  The  defendant  conveyed  all  his  interest  to  A.  B.  by  deed, 
dated  5  November,  1897. 

*No  taeh  ttatutory  enactment  an  y«>t  in  thU  Provinoe. 
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u. 


The  defendant  elAUBS  ;-^ 

1.  Account. 

2.  Re-conveyance. 

(Signed) 
Delivered 


No.  2. 


To  mime   by    alleged   eecond   in^umbraneer,  wKo    claifna 

priority. 
l.f 
2. 
3.1 

4. 1  [i4«  in  preceding  Form.] 
5. 
6.1 

7.  By  a  deed  registered,  [etc.],  dated  Ist  June,  1880,  the 
mortgagor  A.  B.  mortgaged  the  property  in  question  to  the  de- 
fendant to  secure  $5,000  and  interest  at  5  per  cent,  per  annum. 

The  defendant  claims : — 

1.  A  declaration  of  priority  and  foreclosure  (and  a  re- 
ceiver). 

(Signed) 
Delivered 

[If  the  plaintiff  daims  payment  of  the  mortgage  dAt,  the 
defendant  must,  if  he  disputes  hie  liahility,  ehow  the 
grounds  on  which  he  does  so  as  in  other  cases  of  debt ;  or 
he  can  cLaim  indemnity  against  the  owner  of  the  Equity, 
of  Redemption  under  Order  X  VI.,  Rule  36]. 


No.  8. 
To  Actions  for  Redemption. 

1.  The  plaintiff's  right  to  redeem  ia  barred  by  the  Statute 
of  Limitations. 

2.  The  pUintiff  assigned  all  interest  in  the  property  to 
A.B. 

3.  The  defendant  by  deed  registered,  [etc.],  dated  the 
day  of  assigned  all  his  interest  in  the  mortgage  debt 
and  property  comprised  in  the  mortgage  to  A.  B. 
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4     The  doCdadant  never  took  poiiaoooi<»  of  the.  mortgaged      tec^ii! 
property,  or  received  the  rente  thereof. 

[//  the  defendavi  admits  possession  for  a  time  only,  he 
should  state  tlte  thne,  and  deny  possession  beyond  what 
he  admits], 

(Signed). 
Delivered 


No.  4. 
T^  Actions  for  Specific  Ptfrfdrmanoe. 

1.  The  defendant  did  not  enter  into  the  agreement 

2.  A.  B.  was  not  the  agent  of  the  defendant  [if  alhged  by 
plaintm 

3.  The  plaintiff  has  not  performed  the  following  conditions 
— [Conditions], 

4.  The  defendants  did  nc^^Atteged  acts  cf  part  perform* 
ance], 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is 
not  sach  as  the  defendant  is  bound  to  accept  by  reason  of  the 
following  matters :— [State  why], 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects: — 
[StaU  iheml 

8.  [or]  The  defendant  has  been  guilty  of  delay ; 

9.  [or]  The  defendant  has  been  guilty  of  fraud  [or,  mis- 
representation] ; 

10.  [or]  Hike  agreement  is  unfair ; 

11.  [or]  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  (8),  (9),  (10),  (11)  [or  as  the 
case  may  be]. 
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App.  D. 


./  II.        12.     The  agreement  was  rescinded  under  Conditiona  of  Sale 
No.  11,  [or  by  mutual  agreement]. 

(Signed) 
Delivered 

[In  cii^es  where  danuiges  are  daimed  and  the  defendavt 
disputes  hie  liability  to  dainKJ^ges,  he  must  deny  the 
agreement  or  the  alleged  bi'eaches,  or  show  whatever  other 
ground  of  defence  he  intends  to  rely  on,  e.g.,  StattUe  of 
Limitations,  a^ccord  and  satisfaction,  release,  fraud,  Jkc,] 


^..l:  Section  m. 


To  Aotioiit  indnded  in  0. 2»  r.  5,  Oksset  A,  B,  C.  D,  E,  and  F. 
To  Actions  on  Bills  of  Exchange,  Promissory  Notes  or  Checks. 

1.  The  defendant  did  not  accept  the  bill. 

2.  The  defendant  did  not  make  the  note. 
8.    The  defendant  did  nofc  draw  the  cheek. 

>  4.    The  defendant  did  not  indorse  to  A.  B. 

5.  The  defendant  [or,  A.  B.]  did  not  indorse  to  the  plaintiff. 

6.  The  bill  was  not  presented  for  payment. 

7.  The  defendant  had  not  due  notice  of  dishonor. 

8.  The  plaintiff  was  not  the  holder  at  the  commencement 
of  the  action. 

9.  The  WU  was  accepted  [or,  tJie  note  was  made]  for  the 
accommodation  of  the  defendant  without  consideration. 

10.  The  bill  was  accepted  for  the  accommodation  of  the 
drawer  and  indorsed  to  the  plaintiff  without  consideration. 

11.  The  bill  was  accepted  and  delivered  to  the  drawer 
without  consideration  for  the  purpose  of  his  getting 
it  discounted  for  the  defendant,  and  the  drawer,  in  fraud  of 
the  defendant,  and  contrary  to  the  said  purpose,  indorsed  the 
bill  to  the  plaintiff  without  consideration  [or,  with  notice  of 
the  said  fraud,  or,  overdue]. 
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12.  The  defendant  was  induced  to  accept  by  the  fraud  cf      ^p*.  »• 

the  drawer,  who  indorsed  to  the  plaintiff  without  considera- — - — 

tion  [oVy  with  notice  of  the  fraud,  or,  overdue]. 

Particulars  of  the  fraud  are  as  follows : — The  drawer,  on  or 
about  the  15th  of  May,  1905,  falsely  and  fraudulently  stated 
to  the  defendant  that  he  had  shipped  twenty  tons  of  pig  iron 
for  the  defendant  on  board  the  Ajax,  which  he  had  not  done* 

13.  The  defendant  accepted  the  bill  [or,  made  the  note]  for 
and  on  account  of  the  price  of  fifty  tons  of  coal  to  be  delivered 
by  the  plaintiff  to  the  defendant  by  the  1st  of  May,  1905,  and 
the  plaintiff  failed  to  deliver  the  goods. 

14.  The  bill  [or,  note,  or  check]  was  rendered  void  after 
issue  by  a  material  alteration,  viz.,  by  the  alteration  of  the 
date  from  the  21st  of  January  to  the  2nd  of  January. 

(Signed) 
Delivered 


To  Actions  for  any  Simple  Contract  Debts  other  than  Bills, 
Notes  or  Checks. 

1.  The  defendant  did  not  order  the  goods. 

2.  The  goods  were  not  delivered  to  the  defendant. 

3.  The  price  was  not  $ 

[or] 

4.)  (1. 

5.  VExcept  as  to  $  ,  same  as\  2. 

ej  is. 

7.  The  defendant  [or,  A.  B.,  the  defendant's  agent]  satisfied 
the  claim  by  payment  before  action  to  the  plaintiff  [or,  to 
C.  D.,  the  plaintiff's  agent]  on  the  of  ,  19     . 

8.  The  defendant  satisfied  tlie  claim  by  payment  after 
action  to  the  plaintiff  on  the  day  of  ,  19     . 

(Signed) 
Delivered 
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Forms  of  Defence 

•^     To  Actions  on  Bonds  or  Contracts  under  Seal  for  the  Pay- 
ment of  a  Liquidated  Amount  in  Money, 

1.  The  bond  [ot\  deed]  is  not  the  defendant's  bond  [or^deed]. 

2.  The  defendant  made  payment  to  the  plaintiff  on  the  day 
according  to  the  condition  of  the  bond. 

3.  The  defendant  made  payment  to  the  plaintiff,  after  the 
day  named  and  before  acti(»,  of  the  principal  and  interest 
mentioned  in  the  bond. 

(Signed) 
Delivered 

In  Actions  on  Guarantees^  Wliether  Under  Seal  or  Xot,  Where 

tiie  Claim  Against  the  Principal  is  in  Respect  of  a  debt 

or  liquidated  demand  only  {Order  IL,  Rule  6, 

Class  {D)). 


1.  The  principal  satisfied  the  daim  by  payment  before 
action. 

2.  The  defendant  was  released  by  the  plaintiff  giving  time 
to  the  principal  debtor,  in  pursuance  of  a  binding  agreement 

(Signed) 
Delivered 

To  any  Action  of  Debt 

1.  As  to  $200  parcel  of  the  money  claimed,  the  defendant  is 
entitled  to  set  off  for  goods  sold  and  delivered  by  the  de- 
fendant to  the  plaintiff. 

Particulars  are  as  follows : — 

1906  Jan.  25.   To  20  tons  of  coal  at  $4    .  $  80.00. 
«    Feb.  1.  To  30  tons  of  coal  at  $4     .     120.00. 


Total        .        .        .      $200.00 


2.  As  to  the  whole,  [or,  as  to  $  ,  parcel  of  the  money 

claimed,]  the  defendant  made  tender  before  action  [or,  on  the 
day  oa  which  it  fell  due]  of  $  ,  and  has  paid  tlie  same 

into  Court. 

(Signed) 

Delivered  . 
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OeaeraL  Defences.  ace,  m. 

1.  On  5th  April,  1905,  a  brown  horse  was  deliv- 
ered by  the  defendant  to  and  accepted  by  the 
plaintiff  in  discharge  of  the  alleged  cause  of 
action ; 

[or,  on  5th  April,  1905,  an  agreement  between  the 
plaintiff  and  the  defendant,  whereby  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the  de- 
fendant should  deliver  the  cargo  of  the  Mary  at 
the  West  Side  Docks,  St.  John,  N.  B.,  instead  of 
at  the  Government  Pier,  as  per  charter-party  of  1st 
March,  1905,  was  accepted  in  discharge  of  the  al- 
leged cause  of  action]. 

2.  The  defendant  was  covert  at  the  time  of  mak- 
inor  the  alleged  contract  [or,  contracting  the  alleged 
debt]. 

3.  The  defendant  was  mi  infant  at  the  time  of 
making  the  alleged  contract  [or,  contracting  the 
alleged  debt]. 

4.  The  defendant  as  to  the  whole  action  [or,  as 
to  the  sum  of  $  ,  parcel  of  the  money  claimed, 
or,  as  to  the  plaintiff's  claim  on  the  guarantee  of 
the  of  ,19  ,  or  as  the  case  may  he\ 
has  paid  into  Court  $  ,  and  says  that  sum  is 
enough  to  satisfy  the  plaintiff's  claim,  [or,  the 
plaintiff's  claim  herein  pleaded  to]. 

5.  The  causes  of  action  were  released  by  deed 
dated  the  Ist  of  May,  1905,  between  the  plaintiff 
of  the  first  part  and  the  defendant  of  the  second 
part. 

6.  The  contract  was  rescinded  [or,  the  defend- 
ant was  exonerated  by  the  plaintiff]  before  breach. 
Particulars  are  as  follows: — An  arrangement  be- 
tween the  plaintiff  and  the  defendant,  made 
verbally  on  the  15th  of  April,  1905,  [or,  by  letter 
from  the  defendant  to  the  plaintiff,  and  answer  of 
the  plaintiff  dated  the  14th  and  15th  of  April, 
1905]. 
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App.  B. 

1i9€.   III. 


7.  The  debt  was  barred  by  the  Statute  of  Limit- 
ations  [state  which]. 

8.  [4th]  scetioD  of  the  Statute  of  Frauds  has  not 
been  complied  with. 

(Signed^ 
Delivered  . 


^mV  Section  IV. 


To  Aotions  for  Damages  for  Breaoh  of  Contract  or  Duty.    Ap- 
pendix C.  8eot  .IV. 

1.  The  defendant  did  not  contract  [or,  promise, 
or,  agree]  as  alleged. 

2.  The  defendant  did  not  receive  the  goods  for 
the  alleged  purpose  [or,  on  the  alleged  terms]. 

3.  The  defendant  did  not  receive  the  plaintifi' 
as  a  passenger  to  be  carried  as  alleged. 

4.  The  defendant  did  not  [ivsert  breaches  de- 
nied]. 

5.  The  defendant  was  not  ready  and  willing  to 
accept  and  pay  ioc  the  goods  [or,  to  deliver  the . 
goods,  or,  as  the  case  may  be], 

6.  There  was  contributory  negligence  on  the 
part  of  the  plaintiff. 

7.  The  plaintiff'  did  not  pay  or  tender  the 
money  for  the  carriage. 

8.  The  damage  or  loss  occurred  from  the  inher- 
ent vice  [(yr,  bad  condition  when  received]  of  the 
goods  [or,  horse,  or,  as  the  case  may  be], 

9.  The  loss  occurred  by  reason  of  the  excepted 
perils  mentioned  in  the  charter-party  [or,  bill  of 
lading],  that  is  to  say,  the  perils  of  the  seas,  [or, 
fire,  or,  as  tfve  case  may  be]. 
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10.  The  charter-party  was  cancelled  pursuant  to      g^e.  iv.* 
cancelling  clause  therein,  the  ship  not  having  ar- 
rived at  port  of  loading  on  or  before  Ist  February, 

1906. 

11.  The  alleged  liability  of  the  defendant  had 
ceased  by  reason  of  cesser  clause  in  the  charter- 
party,  the  cargo  shipped  having  been  worth  more 
at  the  port  of  discharge  than  the  freight  or  de^ 
murrage. 

12.  The  loss  was  not  by  the  perils  insured 
against. 

13.  The  plaintiff  was  not  interested  in  the  sub- 
ject-matter of  the  insurance. 

14.  The  ship  was  not  seaworthy  at  commence- 
ment of  risk  [or,  voyage]. 

15.  The  plaintiff  was  not  ready  and  willing  to 
marry  the  defendant. 

(Signed) 

Delivered 


Section  V. 

To   Aotions   olaiming  Injnnotions,  Damages,  ot  Deolaratioos  of  Sigbt, 
foanded  upon  Wrongs.    Appendix  0.,  Seot  V. 

To  aU  Actions  for  Wrongs. 

1.     Denial  of  the  several  acts  [or,  matters]  complained  of. 

(Signed) 
Delivered 


App.  B. 


To  Actions  for  Detention  or  Conversion  of  Chattels, 

1.     The  goods  [or,  chattels,  or,  as  the  case  may  be]  were  not 
the  plaintiff's. 


2.     The  goods  were  detained  for  a  lien  to  which  the  defend- 
ant was  entitled.     Particulars  are  as  follows  : — 
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App.  ».  iQ     ^  jjg^y  3^     Tq  carriage  of  the  goods  claimed  from  St. 

John  to  Woodstock : — 


45  tons  at  50c.  .        .        .        .  $22.50 

(Signed) 


Delivered 


To  Actions  for  personal  bodily  injuries  to  Carriages,  Goods, 
or  Animals  by  Trespass  or  negligence. 

1.  The  defendant  did  the  acts  complained  of  in  necessary 
self-defence. 

2.  There  was  ccmtributory  negligence  on  the  part  of  the 
plaintiff  [or,  the  plaintiff's  servant]. 

(Signed) 
Delivered 


To  Actions  for  infrinieoient  of  a  patent 

1.  The  defendant  did  not  infringe  the  patent. 

2.  The  invention  was  not  new. 

3.  The  plaintiff  was  not  the  first  or  true  inventor. 

4.  The  invention  was  not  useful. 

5.  Denial  of  any  other  matter  of  fact  affecting  the  valid- 
ity of  the  patent. 

6.  The  patent  was  not  assigned  to  the  plaintiff. 

(Signed) 
Ddivered 


Copyright 

1.  The  plaintiff  is  not  the  author  [assignee,  &c,  as  the 
case  may  be]. 

2.  The  book  was  not  registered. 

3.  The  defendant  did  not  infringe. 

(Signed) 
Delivered 
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Trade  Mark  ^^j 


(1).  .  The  trade  mark  is  not  the  plaintiff's. 

(2).     The  alleged  trade  mark  is  not  a  trade  mark 

(3).     The  defendant  did  not  infringe. 

(Signed) 
Delivered 


Nuisance. 


1.  The  defendant  denys  that  he  or  his  servants  pollute  the 
water  [or  do  what  is  complained  of]. 

(//  the  defendant  claims  the  right  by  prescription  or 
otherwise  to  do  what  is  complained  of,  he  mvM  say  so, 
and  must  state  the  grounds  of  his  claim,  i.e.,  whether, 
hy  prescription,  grant,  or  whaii] 

2.  The  plaintiff  ham  been  guilty  of  laches,  of  which  the  fol- 
lowing are  particulars : — 

1870.  Plaintiff 's  mill  began  to  work. 

1871.  Plaintiff  came  into  possessioA. 
1883.     First  complaint. 

3.  As  to  the  plaintiff's  cls^m  for  damages,  the  defendant 
will  rely  oa  tiie  above  grounds  of  defence,  and  says  that  the 
aets  complained  of  have  not  produced  any  damage  to  the 
plaintiff.  [If  other  grounds  are  relied  on,  they  must  be  stated 
— e.g.,  the  Statute  of  Limitatuyns  as  to  past  damage, 

(Signed) 
Delivered  • 


Seduction. 


1.  The  said  A.  B.  was  not  the  servant  of  the  plaintiff 

2.  The  defendant  did  not  seduce  and  carnally  know  the 

said  A.B. 

(Signed) 
Delivered  • 
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»ec.  ¥1. 


Section  VI. 
To  AotioDS  for  Becoyery  of  Land     Appendix  0.,  Section  VL 

1.  The  defendant  is  in  possession  of  the  premises  by  him- 
self or  his  tenant. 

2.'  The  defendant  had  no  notice  to  quit 

(Signed) 
Delivered  , 


APP- ».  Section  VII. 

Her.  YII. 

Oonnter-Oiiiiiif* 

The  defendant  lent  $500.00  to  the  plaintiff  on  1st  Majr,  1902. 
The  defendant  counterclaims  $500.00. 

1.  Tlie  defendant  has  suffered  damage  by  the  plaintiff's 
brecu:h  of  a  contract  for  the  sale  and  delivery  by  the  plaintiff 
to  the  defendant  of  5,000  tons  of  steam  coal  at  $4.00  per  ton 
f.  o.  b.  at  Minto  by  equal  monthly  deliveries  over  the  first  five 
months  of  1906. 

2.  The  April  and  May  instalments  were  not  delivered. 

Particulars  of  the  damages : — 

Difference  between  market  price  in  April  and 
May,  and  the  contract  price,  50  cents  per  ton 
on  2,000  tons $1,000 

The  defendant  counterclaims  $1,000. 

(Signed) 
Delivered 
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APPENDIX    E.  —^i±- 


FORMS  OF  REPLY,  &c..  TO  BE  USED  PURSUANT  TO 
ORDER  XIX.,  RULE  4. 


Section  L 

General  Farm. 

In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant 

Reply. 

I'he  plaintiff  as  to  the  defence  says  that  — 

1. 

2. 
The  plaintiff  as  to  the  counter-claim  says  that  — . 

1. 

2. 

(Signed) 

Delivered 

Reply. 

To  Actions  an  a  Ouarantee  to  which  Defence  raised  of  timr 

given  to  the  Principal  cmd  Counter-davms  for 

Non-Delivery  of  Oooda. 

The  plaintiff  as  to  the  defence  says  that  — 

1.  Be  joins  issue. 

2.  The  agreement  giving  time  to  the  principal  expressly 
reserved  remedies  against  the  surety. 

The  plaintiff  as  to  the  counter-claim  says  that  — 

1.     The  defendant  was  not  ready  and  willing  to  accept  and 

Tjav  for  the  goods. 

^^  (Signed^ 

Delivered 
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Section  II. 
Example  of  a  Statement  of  Claim,  Defence,  and  Beply. 

In  the  Supreme  Court  of  Judicature  . 

Between  A.  B.,     Plaintiff, 
and 
C.  D.,  Defendant 

Statement  of  Claim. 

The  plaintiffs  claim  is  for  work  done  and  materials  pro- 
vided by  the  plaintiff  for  the  defendant  at  his  request. 

Particulars : — 

1905,  January  1  to  31  May. — To  rebuilding  house  at  St 
Stephen,  as  per  contract,  dated  the  24th 
December,  1904,  $3,400  00 

To  extras  as  per  account  delivered  243  00 


3,643  00 
Paid  on  account, 3,000  00 


Balance  due  .       .       ,      ..      $643  00 

The  plaintiff  also  seeks  to  recover  interest  on  the  above 
balance  from  tibe  31st  May,  1905,  till  payment  or  judgment. 

(Signed) 

Delivered 


[Heading  as  in  Qeneral  ForTn!] 
Defence  and  Coont^-claim. 
Defence. 
The  defendant  says  that — 

1.  Except  as  to  $200.00,  pai-cel  of  the  money  claimed,  the 
architect  did  not  grant  his  certificate  pursuant  to  the  contract 

2.  As  to  $200,  pared  of  the  money  claimed,  the  defendant 
brings  [or  has  brought]  into  Court  $200,  and  says  that  sum  is 
enough  to  satisfy  the  plaintiff's  claim  herein  pleaded  to. 
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Cbunter-daim.  ^J^'u 


The  defendant  «ay8  that — 

1.  The  contract  contained  a  clause  whereby  it  was  pro- 
vided that  the  plaintiff  should  complete  the  wc»:ks  bj  the  3l8t 
of  March,  1904,  or  in  default  pay  to  the  defendant  $4  a  day 
for  every  subsequent  day  during  which  the  works  should 
remain  unfinished,  and  they  so  remained  unfinished  fot  sixty- 
one  days  to  tiie  31st  of  May. 

The  defendant  counter  claims  $244.00. 

(Signed) 
Delivered 


[Heading  a$  in  Oenercd  FormJ] 
Reply. 

The  plaintiff  says  that — 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue 

2.  As  to  the  second  paragraph  thereof,  the  plaintiff  accepts 
ihe  $200:00  m  satisfaction. 

The  plaintiff  as  to  the  counter-claim  says  that — 

H  The  liquidated  damages  were  waived  by  ordering 
extras  and  material  alterations  in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  by  pre- 
ventmg  the  plaintiff  from  having  access  to  the  premises  till  a 
week  after  the  agreed  time. 

(Signed) 
Delivered 
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^^f;  Section  in. 

Defesoe,  Lxoiuding  an  Objeotion  in  Point  of  Law  (O  25,  r,  2). 

No.  1. 

[Seading.] 

Defence. 

To  Action  on  a  Guarantee  for  the  Price  of  OochIsk 

The  defendant  says  that: — 

1.  The  goods  were  not  supplied  to  E.  F.,  on  the  guarantee. 

2.  The  defendant  will  object  that  the  guarantee  discloBes  a 
past  consideration  on  the  face  of  it. 


Eelivered 


(Signed) 


No  2. 

{Headimg^ 

Defence. 

To  Action  far  Slander  actionable  only  by  Reason  of  Sj^ciai 

Damage, 

The  defendant  says  that: — 

1.  The  defendant  did  not  speak  or  publish  the  words. 

2.  The  words  did  not  refer  to  the  plaintiff. 

3.  The  defendant  will  object  that  the  special  damage  stated 
is  not  sufficient  in  point  of  law  to  sustain  the  action. 

(Signed) 
Delivered 
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No.  3.  ^p*-  «• 

See.  m. 


[Heading,'] 

Defence. 

To  Action  on  a  Marine  Policy  Stated  to  Contain  Clauses 

that  the  Policy  was  to  be  Prvof  of  Interest  and 

Without  Benefit  of  Salvage. 

The  defendant  says  that — 

1.  The  defendant  did  iK)t  make  the  poHcy. 

2.  The  loss  was  not  by  the  perils  insured  against. 

3.  The  defendant  will  object  that  the  policy  wasayoidedby 
19  Geo.  n.  c.  37,  8. 1. 

(Signed) 

Delivered 
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APPENDIX    F. 


FORMS   OF  JUDGMENT,  ETC. 


No.  1. 


DefiMh  of  A|)peanzioe  and  Defbnoe  in  Que  of  Idqnidatad  Demtiid 
(O  13,  r.  3;  O.  27,  rr.  «,  J;  O.  40,  r.  2). 

In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.  and  K  F.,  Defendaota 
24th  February,  1906. 

The  defendants  [or,  the  defendant  C.  D.]  not  having  appeared 
to  the  writ  of  summons  herein  [or,  not  having  delivered  any 
defence],  it  is  this  day  adjudged  that  the  plaintiff  recover 
against  the  said  defendant  $  and  costs,  to  be  taxed. 


r«r  Lnd  (O.  18,  r  8;  O.  «7,  r.  7). 
[Heading  as  in  Form  1.] 

The  day  of  19    . 

No  appea/rance  having  been  entered  [or,  tio  statement  of 
defence  having  been  delivered]  herein  it  is  this  day  (Adjudged 
that  ihs  plaintiff  recover  possession  of  the  land  in  the  wi^it  of 
summons  [or,  Statement  of  Claim]  herein  mentioned  and 
described  <u  (describe  the  property). 


No.  2. 

Jndgmont  k  Default  against  a  Married  Wonan,  alone  or  withOttoi. 

[Heading  as  in  Form  1.] 

The  defendant  ,  not  having  appeared  to  the  writ  of 

summons  herein  [or  not  having  delivered  any  defence]  it  is 
this  day  adjudged  tiiat  the  plaintiff  recover  against  the 
defendant  $  ,  and  costs  [if  fixed  costs,  insert 
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amount,  if  taxed,  insert  to  be  taxed]  such  Bum  and  coftta  so  far 
as  regards  the  defendant  [name  of  married  woman]  to  be 
payable  out  of  her  separate  property  as  hereinafter  mentioned 
and  not  otherwise. 

Ante- Nuptial  Debt 

[If  for  ante-nuptial  debts  the  form  should  be  as  follows : — ] 

Adjudged  (as  above)  such  sum  and  costs  to  be  payable  out 
of  her  separate  property  wheihr  subject  to  any  restriction 
against  anticipation  or  noty  and  not  otherwise,  and  $xecution 
hereon  is  limited  to  such  separate  property. 


No.  3. 


Int-  rlooutoij  Judemcnt  in  Default  o^  A'>peaKuicA  or  Defence  where 
Demand  imliquidated    (O.  13,  r.  6 . 

[Heading  as  in  Foi'm  1.] 
The  day  of  ,  19    . 

No  appearance  having  been  entered  to  the  writ  of  sunxmons 
[//r,  no  defence  having  been  delivered  by  the  defendeuat] 
herein, 

It  is  this  day  adju^^ed  that  the  plaintiff  recover  against  the 
defendant  the  value  of  the  goods  \pr  damages,  or  both  as  the 
case  mxiy  t^]  to  be  assessed. 


No.  4. 


Judgment  in  Default  of  Appearance  in  Action  for  Beco^ery  of  Land 
(see  O.  13,  r.  8). 

[Heading  as  in  Form  1,] 

30th  November,  19     . 

No  appearance  having  been  entered  to  the  writ  of  summons 
herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  pos- 
session of  Uie  land  in  the  indorsement  on  the  writ  described 
as 


APP.F. 
Wot.  5^4, 
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App- ».  No.  5. 

M— >  *,  t,  T. 


Judgment  in  Default  of  Appearance  and  Defence  after  Assessment  of 
Damages  (see  0.  13,  r.  5). 

[Heading  as  in  Form  1.] 

SOth  November,  19 

The  plaintiff  having  on  the         day  of         ,  19     ,  obtained 
interlocutory  judgment  herein  against  the  defendant  in  default 
of  [appearance  or  defence],  and  a  writ  of  inquiry,  dated 
,19     ,  having  been  issued  directed  to  the  Sherifi  of 
to  assess  the  damages  which  the  plaintiff  was  entitled 
to  recover,  and  the  said  sheriff  having  by  his  return  dated  tiie 
19     ,  returned  that  said  damages  have  been  assessed 
at  $  ,  it  is  adjudged  that  the  plaintiff  recover  $ 

and  costs,  to  be  taxed. 


No.  6. 


Final  Judgment  after  Assessment  of  Damages  by  an  OfBoial  Befeiee. 
(0  35,  rr.  26,  27). 

[Heading  as  in  Form  1.] 

The  plaintiff  having  on  the  day   of  ,  19     , 

obtained  interlocutor^'  judgment  herein  against  the  defendant 
in  default  of  [appearance  or  defence]  for  damages  to  be 
assessed,  and  having  on  the  day  of  , 

19  ,  ordered  that  the  said  damages  be  assessed  by  an  official 
referee  of  the  Supreme  Court  of  Judicature,  and  ,  Esq., 

official  referee,  having  foimd  and  assessed  the  said  damages 
at  S  ,  as  appears  by  his  certificate  dated  the  ; 

therefore  it  is  adjudged  that  the  plaintiff  recover  against  the 
defendant  S  ,  and  costs  to  be  taxed. 


No.  7. 

Jud^ent  after  Appearance  and  Orier  under  0  14,  r.  L 

[Heading  as  in  Form  l.J 

The  day  of  ,  10     . 

The  defendant  having  appeared  to    the    writ  of   summons 
herein,  and  the  plaintiff  having  by  the  order  of  ,  dated 
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the  day  of  ,  19     ,  obtained  leave  to  sign  judgment 

under  the  Rules  of  the  Supreme  Court  of  Judicature,  Order 
XIV.,  Rule  1,  for  [recite  order.] 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  $  [or,  possession  of  the  land  in  the  indorsement 
on  the  writ  described  as  ]  and  costs  to  lie  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $ 


No.  8. 

Jnigment  at  Trial  by  Judge  without  a  Jiuy    (0.  99). 

[Heading  as  in  Form  1.] 

This  action  coming  on  for  trial  [the  day  of 

and]  this  day  before  in  the  presence  of  counsel 

for  the  plaintiff  and  the  defendants  [or,  if  some  of  ike  efemU 
itntH  do  not  appear,  for  the  plaintiff  and  the  defendant  C.  D., 
no  one  appearing  for  the  defendants  E.  F.  and  Q.  H.,  although 
they  were  duly  served  with  notice  of  trial  as  by  the  affidavit 
of  filed  the  day  of  appears,]  upon  hearing 

the  probate  of  the  will  of  ,  the  answers  of  the  defend- 

ants C.  D.,  K  F.,  and  Q.  H.  to  interrogatories,  the  admission 
in  writing,  dated  and  signed  by  [Mr.  ,  the 

solicitor  for]  the  plaintiff  A.  B.  and  by  [Mr.  ,  the 

solicitor  for]  the  defendant  C.  D.,  the  affidavit  of 
dated  the  day  of  ,  the  affidavit  of  , 

dated  day  of  ,  ihe  evidence  of  ,  taken 

on  their  oral  examination  at  the  trial,  and  an  exhibit  marked 
X,  being  an  indenture  dated,  &c.,  and  made  between  [parties], 
and  what  was  alleged  by  counsel  on  both  sides :  This  Court 
doth  declare,  &c. 

And  this  Court  doth  order  and  adjudge,  &c 

No  9. 

Jadgment  after  Trial  with  a  Jury  (O.  40). 

[Heading  as  in  Form  1.] 

15th  November,  19 

The  action  having  on  the  12Ui  and  13th  November,  19     , 
been  tried  before  the  Honorable  Mr.  Justice  ,  with  a 

special  jury  of  the  county  of  ,  and  the  jury  having 


Anp.  F. 

Bfon.  8,  9. 
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App,  F.      found  [state  findings,  as  in  oficer's  certificate],  a,nd  the  said 
Mw.  lOri  •    j£^  Justice  ,  having  ordered  that  judgment  be  entered 

for  the  plaintiff  for  $  and  costa,  [or,  as  the  ease  may 

he] :  Therefore  it  is  adjudged  that  the  plaintiff  recover  againftt 
the  defendant  $  ,  and  $  for  his  costs  [or,  that  the 

plaintiff  recover  nothing  against  the  defendant,  and  titiat  the 
defendant  recover  against  the  plaintiff  S  lor  his  coats  of 

defence,  or,  as  the  case  may  be,] 


No.  10. 

Jadgmeot  rxpoa  Motion  lor  Jodgmtnt  (O.  39). . 

[Heading  as  in  Form  1.] 

30th  November,  19     . 

This  day,  before  Mr.  X.  of  counsel  for  the  plaintiff 

[o7*  as  the  case  may  be],  moved  on  behalf  ot  the  said 
[stat^  judgvient  moved  for],  and  the  said  Mr.  X.  having  been 
heard  of  counsel  for  and  Mr.  T.  of  counsel  for  , 

the  Court  adjudged 


No.  11. 
Judgment  after  Trial  by  Court  without  Jury  (O.  35,  r.  21  .. 
[Heading  as  in  Form  1.] 
Dated  and  entered  the  day  of  ,  19    . 

This  action  having  on  the  day  of  ,  19     .  been 

tried  before  ,  and  the  said  on  the  day  of         , 

19     ,  having  ordered  that  judgment  be  entered  for  the 
for  $ 

It  is  this  day  adjudged  that  the  recover  from  the 

$  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $ 
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No.  12.  ^^'  '• 

Wwi.  U,  !»,  14. 

Judgment  of  Dismissal  (O.  35,  r.  1.3). 
[Heading  as  in  Forni  7.] 

Dated  and  entered  the  day  of  ,19 

This  action  having  on  the  day  of  19     ,  been 

called  on  for  hearing  before  ,  and  the  plaintiff  having 

failed  to  appear,  and  the  defendant  having  thereupon  become 
entitled  under  Order  XXXV.,  Rule  13,  to  judgment 

diamissii^  the  action,  and  the  said  having  ordered  that 

judgment  be  entered  accordingly. 

Therefore  it  is  adjudged  that  this  action  do  stand  dismissed  ^ 
out  of  this  Court  with  costs. 

And   it   is   further  adjudged   tliat  the  defendant  recover 
against  jthe  plaintiff  his  costs  to  be  taxed. 
The  above  eosts  have  been  taxed,  &c. 


No.  13. 

Judgment  for  Defendant's  Costs  on  Discontinuanoe  (0.  26,  r.  H). 

{Heading  as  in  Form  1] 

The  day  of        .        ,  19     . 

The  plaintiff  having  by  a  notice  in  writing  dated  the 
day  of  ,  19     ,  wholly  discontinued  this  action   [on 

withdrawn  his  claim  in  this  action  for,  or,  withdrawn  so  mucli 
of  his  claim  in  this  action  as  relates  to,  &)'  as  tite  case  n/i(iy  he]- 

It  is  this  day  adjudged  that  the  defendant  recoyer  against 
the  plaintiff  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $ 


No.  14. 

Judgment  for  Plaintiff's  Oosts  after  Confession  of  Defence  («ee  O.  2i,  r  Z), 

[Heading  cw  in  Form  1.] 

The  day  of  , 19    . 

The  defendant  in  his  statement  of  defence  herein  having  al- 
leged a  ground  of  defence  which  arose  after  the  commencement 
23 
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w oa.  h\  M.    of  this  action,  and  the  plaintiff  having  on  the  day  of 

,  19     ,  delivered  a  confession  of  that  defence ; 
It  is  this  day  adjudged   that  the   plaintiff  recover  against 
the  defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  S 


Na  15. 
Judgment  tot  Costs  after  Aoceptanoe  of  Monej  paid  into  Ooort  (O.  22  r.  7) 
[Heading  as  in  Form  1.] 

The  day  ,  19    . 

The  defendant  having  paid  into  Court  in  this  action  the  sum 
of  $  ,  in  satisfaction  of  the  plaintiffs  claim,  and  the  plaint- 
iff hi|ving  by  his  notice  dated  the  day  of  ,  19  , 
accepted  that  sum  in  satisfaction  of  his  entire  cause  of  action, 
and  the  plaintiff's  costs  herein  having  been  taxed,  and  the  de- 
fendant not  having  paid  the  same  within  forty-eight  hours 
after  the  said  taxation; 

It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $ 


No.  16. 
Judgment  idieie  no  Judgment  entered  at  Trial  by  Jmy    (O.  39). 
[Heading  as  in  Form  1.] 

Dated  and  entered  the  day  of  ,  19    . 

This  action  having  on  the  ,  19     ,  been  tried 

before  and  a  jury  of  the  of  ,  and 

the  jury  having  found  and  the  not  having 

thought  fit  to  order  any  judgment  to  be  entered; 

Now  on  motion  before  the  Court  for  judgment  on  behalf  of 
the  ,  the  Court  having 

It  is  this  day  adjudged  that  the  recover  against  the 

the  sum  of  $  ,  and  costs  to  be  taxed. 

The  aJbove  costs  have  been  taxed  and  allowed  at  $ 
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XT  1  ►T  ^^^'    ^^ 

iNO.  17.  Ww.  IT,  18. 

Judgment  on  Motion  after  Trial  of  Isane   (O*.  3d>  r.  5). 
[Heading  as  in  Form  1.] 

Dated  and  entefed  tlie  day  of  ,  19     . 

The  issues  or  questions '  of  fact  arising  in   this  action  [or 
cause  or  matter]  by  the  order  dated  the  day  of 

ordered  to  be  tried  before  having  on  the  day 

of  been  tried  before  and  the  having  found; 

Now  on  motion  before  the  Court  for  judgment  o?i 
behalf  of  the  ,  the  Court  having 

It  is  this  day  adjudged  that  the  recover  against   the 

the  sum  of  $        and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $    • 


No.  18. 

Satii&otionPieoe  (0.40,r.  12). 

[Heading  as  in  Fom\  1.] 

Satisfaction  is  acknowledged  of  the  judgment  against  the 
above-named  def  endaiit  in  this  action  entered  on  the 
day  of  ,  A.  D.,  19     .    And  I  do   hereby   nominate  and 

appoint  as  my  solicitor  to  witness  and  attest  my 

execution  of  this  acknowledgment  of  satisfaction. 

(Signature)  The  above-named  plaintiff . 
Signed  by  the  said  in  the 

presence  of  me  of  ,  a 

practicing  solicitor  of  the  Supreme 
Court  oi  Judicature  for  New  Bruns- 
wick. AjdA  I  hereby  declare  myself  to 
be  Boiioitor  for  and  on  behalf  of  said 

expressly  named  by 

and    attending    at 

request    to    inform 

of  the  nature  and 
efitet  of  this  acknowledgment  of 
satisfaction  (which  I  accord- 

ingly did  before  the  same  was  sign- 
ed by  me)  and  I  also  declare  that  I 
sobscaibe  my  name  hereto  as  such 
solieikiT. 

(Signature) 
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Apf.  t. 

Noil.  It,  «•. 


No.  19. 

Memorialof  Judgment  (0.  44,  r.  1  ;  O.  5?,  r.  29). 

[Heading  as  in  Foi-m  1.] 

Tliis  is  to  certify  tliat  by  a  judgment  of  this  Court  bearing 
date  the  day  of  ,   in  the   year   one  thousand 

nirie  liundred  and  ,  it  was  ordered  that  the  said  defend- 

ant should  be  absolutely  ban-ed  and  foreclosed  from  all  right 
jflnl  e(|uity  of  redemption  in  and  to  the  following  described 
lands  [desoiihe  t/ie  lands  as  set  forth  in  the  statement  of 
cla'fm,  a*',  as  the  case  may  be]  being  the  land  mentioned  in 
the  plaintiff's  statement  of  claim  [or,  as  tlte  case  may  he\ 

Giveh  under  my  hand  and  the  seal  of  the  said  Court,  this 
day  of  ,  A.  D.  19    . 


No.  20. 

Judgment  on  Award— Order  of  Reference  bj  congent. 

[Heading  as  in  Fonn  1.] 

The  day  of 

The  action  having  by  an  order  of  dated  the 

day  of  ,  been  referred  to  the  award  of  with  all 

the  powers  as  to  ceiiifying  and  amending  of  a  Judge  of  the 
Supreme  Court  of  Judicature,  the  said  order  directing  that 
the  costs  of  the  cause  abide  the  event,  and  the  costs  of  the 
reference  and  award  be  in  the  discretion  of  the  arbitrator  [as 
in  orde^  ],  and  that  the  successful  party  be  at  liberty 
days  after  service  of  a  copy  of  the  award  on  the  other  party's 
Bohcilor  or  agent,  to  sign  final  judgment  for  any  sum  found 
due  by  the  award,  and  for  all  costs  under  the  order  and  award, 
and  for  cost^  of  judgment  [as  in  order].  And  the  said  arbi- 
trator having  by  his  award  herein  dat^  the  day  of 
found  in  favor  of  the  for  the  sum  of  $  >  ,  and 

directed  that  [directions  as  to  costs,  etc.^  as  in  award]. 

Therefore  it  is  this  day  adjudged  that  the  recover 

against  the  $  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed,  etfc.,  [as  in  Form,  1]. 
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No.  1. 

Of  Reri  FaciM  (O.  42). 

Ill  the  Supreme  Court  of  Judicature. 

Between  A.  B.,         Plaintiff^ 
and 
C.  D.  and  others,         Defendants. 

Seal  a  writ  of  fieri  facias  directed  to  the  Sheriff  of  , 

agaittst  C.  D.  of  ,  in  the  county  of  ,  upon 

a  judgment  {or  order)  dated  the  day  of  for 

the  sum  of  $  debt,  and  $  costs  and  interest,  &€. 

Indorsed  to  levy  $  and  iuU^rest  thereon  at  5  per 

centum  per  annum  from  the  (date)  and  costs  of  execution^  . 

X.  Y.,  solicitor  for  [party  on  whose 
befcalf  writ  is  to  iiisue]. 


No.  2. 

Of  Writ  of  Sequestiation  (Or42). 

[Headi7iff  as  in  No,  i.] 

Seal  of  a  writ  of  sequestration  against  C.  D. .  "for  not 

at  the  suit  of  A.  B.  directedto  [names  of  commls- 
s'^  oners]. 

Order  dated  day  of  ,  19     , 

No.  a 

Of  Writ  of  PosseBsion  (0.  45). 
[Heading  as  in  No.  1,] 

Seal  a  writ  of  possession  directed  to  the  Sheriff  of  ,  to 

deliver  possession  to  A.  B.  of 

Judgment  dated  day  of  ,  19      . 


Digitized  by 


Google 


/  ^. 


358  ,  FoKMs  OF  Precipe, 

»•  *T  ?V  Na  4. 

»o«.  4,  5,  •« 

Of  PoiMMion  and  Fi.  Fa.  oombined* 
\Hwdvng  eta  in  Ifo,  1.] 

Seal  a  writ  of  poesession  and  /L  fa.  combined,  directed  to 
the  Sheriff  of  to  deliver  possession  to  the  (1)  of 

the  land  and  premises  in  the  (2)  herein  mentioned. 

And  fiJso  to  levy  against  ,  of  ,  in  the  county  of 

,  the  sum  of  (3)  ,  and  interest  at  the  rate  of 

6  per  centum  per  annum  on  the  said  amount,  from  the 
day  of  (4) 

(6)  ,  dated  the  day  of  ,19     . 

Dated  the  day  of  ,  19     . 

(Signed) 

Solicitor  for  the 

(1)  *  Plaintifir',  or  m  may  be. 

(2)  *  'Judgment "  or  "order. "    If  for  part  only  of  premifles  say  **deecnbed  »<>.*' 

(3)  '*$        debt,  and  $        ooeU,*'  or  as  may  be. 

(4)  If  part  paid,  add  ''indorsed  to  levy  $  and  interest  from/'  &c,  as 

indorsed  on  writ. 

(5)  "Judgment"  or  "order.*' 


No.  5. 

Of  Writ  of  Delivery  (O.  46). 

[Heading  as  in  No,  1.] 

Seal  a  writ  of  delivery  directed  to  the  Sheriff  of 
to  make  delivery  to  A.  B.  of 


No.  6. 

Of  Writ  of  Mtaohmeot  (O.  43). 

[Heading  as  in  No,  1.] 

Seal  in  pursuance  of  order  dated  day  of  ,  an 

attachment  directed  to  the  Sheriff  of  ,  against  C.  D., 

iov  not  delivering  to  A.  B. 
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No.  7. 


A1IPk«. 


Of  Inquiry  (0. 18,  r.  5). 
[Heading  as  in  No,  1.] 

Seal  a  writ  of  inquiry  directed  to  the  Sheriff  of  to 

assess  the  damages  in  this  action. 

Judgment  dated 
Dat-ed,  &c. 


No.  8. 

Of  Habeas  Gorpns  ad  Testifioandom. 

[Heading  cw  in  No.  1.] 

Seal  in  pursuance  of  order  dated  ,  a  writ  of  habeas 

corpus  ad  testi/vcandum  directed  to  the  ,  to  bring 

before 

Dated,  &c 


No.  9. 

Of  Oommission  to  Examine  Witnesses  (0.  36,  r.  9). 

[Heading  as  in  No.  1.] 

Seal  in  pursuance  of  order  dated  ,  a  writ  in  the 

nature  of  a  mandamus  or  commission  to  examine  witnesses 
directed  to 

DAted,  &a 

No.  10. 

Of  Certiorari. 

[Heading  as  in  No,  1,] 

Seal  in  pursuance  of  order  of  Mr.  Justice  ,  dented 

,  a  writ  of  certiorari  directed  to  , 

Dated,  &c. 
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I,  h 

14. 


1««»4  II,  19;  13,  ^^'  ^^' 


Of  Amended  8Timm<m8.(0.^,  r.  1). 
[Hecuiiv^g  as  in  No.  Ij] 

Amend  in  pursuance  of  order  [oj*  flat]  dated  ,  the 

writ  of  summons  in  this  action  by* 
Dated,  &c. 

*jSet  out  amendmeott  when  required. 


No.  12. 

Of  \renditioni  Exponas. 

[Heading  as  in  No.  i.] 

Seal  a  writ  of  venditioni  exponas  directed  to  the  Sheriff 
of  ,  to  sell  the  lands  of  C.  D.  taken  under  a  writ  of 

Jieri  facias  in  this  action  issued  the  day  of 

Dated,  &c. 

No.  13. 

Of  Subpoena  (O.  36,  r.  2S). 

[Heading  as  in  No.  1.] 

Seal  writ  of  subpoena  ,  on  behalf  of  the  directed 

to 

Dated,  &c. 

No,  14. 

Etttry  of  Action  for  Trial  (0.  35,  r.  9). 

[Heading  as  in  No.  1.] 

Enter  [or  set  down]  this  action  for  trial  at  the  sittings  of 
the  Court  at  ,  commencing  on 

Dated,  &c. 
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Bntiy  ot  Appeal  (0..e7.  r.  8).  -  


[Heading  a^itk  Ifo^l.] 

ISntSr  ttira-apptol  from  the  order  [or  judgment]  of 
in  this  action,  dated  the  day  of  ^19    -m 

Bated,  &c. 


No.  16. 

Entiy  for  Aignmont  Genenllj. 

[Heading  as  in-  No,  1.] 

Set  down  for  argument  the         ,       • , 
Dated,  &c. 


No.  ir. 

Entiy  of  Special  Cue  (O.  34,  r.  6.) 
[Heading  as  in  No.  1.] 

Set  down  for  argument  the  specicJ  case  filed  in  this  action 
on  the  day  of  ,  19     . 

Dated,  ic 


.       No.  18. 

Memorandum  of  Service  of  Notice  of  JudgmeDt  (O.  16,  r.  29.) 

[Heading  as  in  No,  1.] 

.Enter  memorandum  of  service  of  notice  of  judgment  made 
in  this  action,  and  dated  the  day  of  ,  19     ,  on  the 

under-mentioned  persons,  viz.: — 


Name  of  Party  Served. 

Date  of  Service. 

•           . 

Dated,  &c. 
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»«.^i«.  '  No.  19. 

Ceitifioat^  of  Entrj  of  Hemorandoin  (0, 10,  r.  28)i 
[Heading  as  in  No.  1.] 

These  are  to  certify  that  a  memorandum  of  service  of  notice 
of  the  [judj^ent  or  order]  made  in  this  action,  dated  the 
day  of  ,  19     ,  upon  the  undei*mentioAed  persons,  viz., 

,  was  duly  entered  on  the  day  of  ,  19    . 


No.  20. 

Certificate  of  the  State  of  the  Cause  (O,  1.%  r.  12;  O.  71,  r.  8). 

[Heudivg  as  in  No,  1.] 

This  is  to  certify  that  the  plaintiff  filed  affidavit  of  service 
of  the  writ  of  summons  in  this  action  on  the  day  of 

,19  That  no  appearance  haa  been  entered  for  the 

defendant. 

Dated,  &c. 

(Signature) 

Registrar. 


No.  21. 

Search    (O.  71,  r,  S). 

[Heading  as  in  No,  1.] 

Kecjuired  a  seai-ch  for 
Dated,  &c. 


No.  22. 
MeiDOFandam  on  Kotioe  of  Judgment  (O.  IB,  r.  90)l 
Take  notice  that  from  the  time  of  the  service  of  this  notice 
you  [or  as  the  case  may  he,  tJie  infant  or  person  of  unsound 
mind]  will  be  bound  by  the  proceedings  in  the  above  cause  in 
the  same  manner  as  if  you  [or  the  said  infant  or  person  of 
unsound  mind]  had  been  originally  made  a  party,  and  that 
you  [or  the  said  infant  or  person  of  unsound  mindj  may,  on 
entering  an  appearance,  attend  the  proceedings  under  the 
within-mentioned  judgment  [or  order]  and  that  you  [or  the 
said  infant  or  person  of  unsound  mind]  may  within  one  month 
after  the  service  of  this  notice  apply  to  the  Court  to  add  to 
the  judgment  [o?*  order]. 
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APPENDIX   H. 

FORMS  OF  WRITS.    [O.  41.  r.  11]. 

No.l. 

Writ  of  Fieri  Facia?  (O  42,  r.  i). 

Fn  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Edwahd  the  Seventh,  by  the  Grace  of  God,  of  the  United 
Kincrdom  of  Groat  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith,  &c- 

To  the  Sheriff  of  .   ,  greeting.  [This  writ, must  be  so 

TTWvIded   as  to  follow  the  substance  of  the  order  or 
judgmevt] 

We  conunand  you  that  of  tlie  goods  and  chattels,  lands  and 
tenements  of  C.  P.  in  your  bailiwick  you  cause  to  be  made 
the  sum  of  $         and  also  interest  thereon  at  the  rate  of 
per  centum  per  annum  from  the  [day  of  the  judgment  or 

order,  oi'  day  from  which  money  directed  to  be  paid,  oi*  day 
from  which  interest  is  directed  hy  order  to  rtoi,  or  as  the  case 
may  be]  day  of  ,  which  said  sum  of  money  and  interest 

were  lately  before  us  in*  our  Supreme  Court  of  Judicature  in  a 
certain  [action  or  matter  there  depending,  intituled  *'  In  the 
matter  of,"  etc.,  or  as  the  case  may  be]  wherein  A.B.  is  plaintiff 
and  C.  D.  defendant,  by  a  judgment  [or  order]  of  our  said  Court 
bearing  date  the  day  of  ,  adjudged  [or  awarded  or 

ordered]  to  be  paid  by  the  said  C.  D.  to  A.  B.,  together  with 
certain  costs  in  the  said  judgment  [or  order]  mentioned,  and 
which  costs  have  been  taxed  and  allowed  at  the  sum  of  $ 

And  that  of  the  goods  and  chattels,  lands  and 
tenements  of  tlie  said  C.  D.  in  your  bailiwick  you  further 
cause  to  bo  made  the  said  sum  of  $  [costs]  together 

with  interest  thereon  at  the  rate  of  5  per  centum  per 
annum  from  the  day  of  [day  of  judgment  or 

order,  or  day  from  which  money  directed  to  be  paid,  or  day 
from  which  interest  is  directed  by  the  order  to  run,  as  the 
case  may  be],  and  that  you  have  that  money  and  interest 
before  us  in*  our  said  Court  immediately  after  the  execution 

*  **  the  trial  division  of,"  or  an  the  caso  may  bo. 


ipp.  n. 
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M4  Forms  of  Writs. 

i^^h^i.  hereof  to  be  paid  to  the  said  A.  B.  in  pui*8uance  of  the  said 
judgment  [or  order}  And  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  in*  our  said  Court 
immediately  after  the  execution  thereof.  And  have  there 
then  this  writ. 

Witness  ,  Chief  Justice,  the        day 

of  I  in  the  year  of  Our  Lord  one  thousand  nine  hundred 

and 

ENDORSEMENT  ON  THE  WRrr. 

Levy  on  the  within,  the  whole  being  $  and  $ 

for  costs  of  execution,  etc,  and  also  interest  on  $        at  5  per 
centum  per  annum  frcMn   the        day   of  ,    19     ,  until 

payment,  besides  sheriff's  poundc^,  fees,  costs  of  levying,  and 
all  other  legal  incidental  expensea 

This  writ  was  issued  by  ,  solicitor 

for  the  who  resides  at 


No.  2. 

W^t  of  Fieri  Facias  againajt  a  Married  Woman- 

[Headivg  as  in  A'o.  1.] 

Edward  the  Seventh,  by  the  Grace  of  God,  &c. 

We  command  yotu  that  of  the  goods  and  chattels,  etc.,  of  A.  B- 
(l>eing  her  separa4»  property  in  your  bailiiuick,  you  cause  to 
be  made  the  sum  of.$  ,  aTid  $  costs,  and  also 

interest  thereon  at  the  rate  of  per  centwm  per  annum 
from  the  [date  of  jv^dgment]  which  said  sums  of  m^yney  and 
interest  were  lately  before  us  in  our  Supreme  Court  of  Judi- 
cature in  a  certain  action  [or  matter]  (lure  dependiv^  where- 
in [parties*  names]  by  a  jiuigment  of  our  said  Court  bearii\g 
date  the        ,  adjudged  to  be  paid  by  the  said  A.B.to  , 

out  of  her  s^jyarate  property  [follow  the  terms  of  the  judg- 
ment or  order]. 

Witness,  &c. 


'  the  trial  divUion  of,**  or  m  tb«  oas«  may  bo. 
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No.  3. 
Fieri  Faoias  on  Order  for  Costs  (0.  4U  r.  U) 
.    [He4i(ling  as  in  No,  1]. 

Edward  the  Seventh,  by  the  Grace  of  GkxJ,  &c. 

To  the  Sheriff  of  ,  greeting : 

We  command  you  that  of  the  goods  and  chattels,  etc.,  of 
in  your  bailiwick,  you  cause  to  be  made  the  sum  of  $  ^ 
for  certain  costs  which  by  an  order  of  our  Supreme  Court  of 
Judicature  dated  the  day  of  ,  19      ,  were  ordered 

to  be  paid  by  the  said  to  ,  and  which  have  been 

taxed  and  allowed  at  the  said  sum,  and  interest  on  the  said 
sum  at  the  rate  of  5  per  centum  per  annum  from  the 
day  of  ,  19       ,  and  that  you  have  the  said  sum  and 

interest  before  us  in  our  said  Court,*  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  .    And  in 

what  manner,  &c.    And  have  you  there  then  this  writ 

Witness,  &c  ' 

Levy,  &C.  •' 


No.  4 

Writ  of  Possesrion  and  Fi  Fa. 

[Heading  as  in  No,  1.] 

Edward  the  Seventh,  by  the  Grace  of  God,  &c. 
To  the  Sheriff  of  ,  greeting:  Whereas  lately  in  our 

Supreme  Court  of  Judicature  by  a  (1)  of  the  [trial] 

division  of  the  same  Court,  it  was  (2)  that  the  (3) 

recover  possession  of  all  that  (4)  with 

the  appurtenances  in  your  bailiwick  :  Therefore  we  comniand 
you  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  without  delay  you 
cause  the  said  ,  to  have  possession  of  the  said  land 

and  premises  with  the  appurtenances.     And  we  further  com- 
mand you  that  of  the  goods  and  chatU4s  of  the  said 
in  your  bailiwick,  you  cause  to  be  made  the  sum  of  $         and 
also  interest  thereon  at  the  rate  of  5  per  centum  per  annum, 
from  the  day  of  ,  which  said  sum  of  money 

and  interest  were  in  the  said  action  by  the  (5)  to  be 

*  See  Form  No.  1. 
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T^'^i'ft      paid  by  the  said  to  together  witli  certain  costs  in 

the  said  (6)  mentioned,  and  which  casts  have  been  taxed  and 
allowed  at  the  sum  of  $  .     And  that  of  the  goods  and 

chattels  of  the  said  in  your  bailiwick  you  further  cause 

to  be  made  the  said  sum  of  $         (7)  together  with  interest 
thereon  at  the  rate  of  5  per  centum  per  annum  from  tbe 
day  of  ,  and  that  you  have  that  money  and  interest  be- 

fore us  in  our  said  court  immediately  after  tUe  execution 
hereof  to  be  paid  to  the  said  in  pursuance  of  tlie  said 

(8),  .     And  in  what  manner  you  have  eyccukd  this 

our  writ  make  appear  t6  us  in*  our  Supreme  Court  of 
Judicature  immediately  after  the  execution  thereof.  And 
have  there  then  this  writ. 

Witness,  &c. 

Cause  possession  to  be  delivered  to  the  (9)  of  the 

within-mentioned  premises  (10). 

(1)  **Jadgment  *  or  **order.*'        (5)  '^Jadffmeiit  therein  adjudged"  or 

*  order  dated  the    day  of    ordered." 

(2)  ''Adjudged**  or  "ordered/*    (6)  "Judgment"  or  "order." 

(3)  *  Plaintiff,"  or  aa  may  \e.      (7)  Ck)ite. 

(4)  Deacribe  premisea  as  in 

j'idgment  or  in  order.  (8)  "Judgment"  or  "order." 

(0)  PJaintiff,  or  as  may  be.     (10)  If  for  part  only  of  preroiseB,  aay    *dca* 
cribed"  as. 


No.  5. 
Writ  of  PossesMon  (O.  45). 
[Heading  as  in  No,  1.] 

Edward  the  Seventh,  by  the  Grace  of  God,  &c. 

To  the  Sheriff  of  ,  greeting:  Whereas  lately  in  our 

Supreme  Court  of  Judicature,  by  a  judgment  of  the  divis- 
ion of  the  same  court  [A.  B.  recovered]  or  [E.  F.  was  ordered 
to  deliver  to  A.  B.]  possession    of   all   that  with  the 

appurtenances  in  your  bailiwick:  Therefore,  we  command  you 
that  you  omit  not  by  rea«(m  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  without  delay  you  cause 
the  said  A.  B.  to  have  possession  of  the  said  land  and 
premises  with  the  appurtenances.  And  in  what  manner,  &c. 
And  have  you  there  then  this  writ. 

Witness,  &c. 

*  Seo  Form  No.  1, 
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No  6  ^^^  "• 


«rrit  of  Delivery  (O.  40). 
[Heading  as  in  No.  1.] 

Edward  the  Seventh,  lyr  the  Grace  of  God,  ifcc. 

To  the  Sheriff  of  ,  greeting :  We  commaud  yon,  Uuvt 

without  delay  you  cause  the  following  chattels,  that  is  to  say 
[fiere  enumerate  the  chattels  recovered  by  Ote  judgment  or 
order  for  the  return  of  which'  execution  has  been  ordered  to 
issue\  to  be  returned  to  A.  B.,  which  the  said  A.  B.  lately  in 
our  Supreme  Court  of  Judicature,  recovered  against  C.  D.  [r>/* 
C.  D.  was  ordered  to  deliver  to  the  said  A.  B.]  in  an  action  in 
the  said  Court.*  And  we  further  command  you,  that  if  the 
said  chattels  cannot  be  found  in  your  bailiwick,  you  distrain 
the  said  C.  D.  by  all  his  lands  and  chattels  in  your  bailiwick, 
80  that  neither  the  said  C.  D.  nor  anyone  for  him  do  lay  hands 
on  the  same  until  the  said  C.  D.  render  to  the  said  A.  B. 
the  said  chattelaf  And  in  what  manner,  &c.  And  have  you 
there  then  this  writ. 

Witness,  &c.  

No.  7. 

The  like,  hut  instead  of  a  distress  until  tlie  cluittel  is  returned^ 
commanding  the  Slieriffto  levy  on  defendant's  goods  the 
assessed  value  of  it. 
(Proceed  as  in  the  preceding  form  until  the  *^and  then 
thuH-^    And  we  further  command  you,  that  if  the  said  chat- 
tels caimot  be  found  in  your  bailiwick,  of  the  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick  you  caase  to  be  made 
S  [the  assessed  value  of  the  chattelnW     And  in  wliat 

manner,  &c.  And  have  you  there  then  this  writ.    Witness,  &c- 

[//  in  either  of  the  preceding  foi^ms  it  is  ivislied  to  include 
damages,  costs,  and  interest,  proceed  to  the  f  and  continue 
thus ;] 

And  we  further  command  you  that  of  the  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick  you  cause  to  be  made 
the  sum  of  $  [damages].     And  also  interest  thereon  at 

the  rate  of  6  per  centum  per  annum,  from  the  day  of 

,  which  said  sum  of  money  and  interest  were  in  the 
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^wh  ••      said  action  by  the  jud;^ent  thorein  [or  by  order]  dated  the 

'  '    '  •  day  of  adjudged  [<tr  ordered]  to  be  paid  by  the 

said  C.  D.  to  A.  B.  together  witli  certain  costs  in  the  said 
judgment  [m*  order]  mentioned,  and  which  costs  have  been 
taxed  and    allowed   at   the   sum   of  $  .     And   that 

of  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, you  further  c«iuse  to  be  made  the  said  sum  of  $ 
[costs],  together  with  interest  thereon  at  the  rate  of  5  per  cen- 
tum per  annum  from  the  dfty  of  ,and  that  you  have 
that  money  and  interest  before  us  in  our  said  Court*  imme- 
diately after  the  execution  hereof  to  be  paid  to  the  said  A.  B. 
in  pursuance  of  the  said  judgment  [or  order]. 

And  in  what  manner,  fee.         ^ 

And  have  you  there  this  writ, 

WitnesB,  ko. 


No.  8. 
Writ  of  Attaohment  (0.  4a). 
[Heading  as  in  Ko,  1.] 

Pdward  the  Seventh,  by  the  Grace  of  God,  &c. 

To  the  Sheriff  of  ,  greeting : 

We  command  you  to  attach  C.  D.  so  as  toliave  him  before 
us  in  the  Court  of  Appeal  of  our  Supreme  Court  of  Judica- 
ture wheresoever  the  said  court  shall  then  be,  there  to  answer 
to  us,  as  well  touching  a  contempt  which  he  it  is  alleged  hath 
committed  against  us,  as  also  such  other  matters  as  shall  be 
then  and  there  laid  to  his  charge,  and  further  to  perform  and 
abide  such  order  as  our  said  court  sliall  make  in  this  behalf, 
and  hereof  fail  not,  and  bring  this  writ  with  you. 

Witness,  &c. 

Endorsrment. — This  writ  was  iasued  by,  &c.,  and  wa«  issued 
pui*suant  to  order  dated  the  day  of  19     ,  for  such 

default  as  is  therein  mentioned  [Ixnng,  &c.]. 

•SeeFomiNo.  1. 
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No.  9.  — ?l?!^_ 

Writ  of  S6qaeatmti<m    (0.  42). 
[Heading  as  in  No,  1.] 

Edward  the  Seventh,  by  the  Grace  of  God,  &c. 
To  [nuTYiea  of  not  less  than  four  Commissi  osiers]  greeting: 

Whereas  lately  in  our  Supreme  Court  of  Judicature  in  a 
certain  action  there  depending,  wherein  A.  B.  is  plaintiff,  and 
C.  D.  and  others  are  defendants  [or,  in  a  certain  matter  then 
depending,  intituled  "  In  the  matter  of  E.  F.,"  as  the  case  may 
6e],  by  a  Judgment  [or  oi*der,  as  the  case  may  he],  of  our  said 
court  made  in  the  said  action  [or  matter]i  and  bearing  date 
the  day  of  ,19     ,  it  was  ordered  that  the  said  C.  D. 

should  [pay  into  court  to  the  credit  of  the  said  action  the  sum 
of  S  ,  or,  as  the  case  may  be].  Know  ye,  therefore,  that  we 
in  confidence  of  your  prudence  and  fidelity,  have  given,  and 
by  these  presents  do  give  to  you,  or  any  three  or  two  of  you, 
full  power  and  authority  to  enter  upon  all  the  messuages, 
lauds,  tenements,  and  real  estate  whatsoever  of  the  said  CD., 
and  to  collect,  receive  and  sequester  into  your  hands  not  only 
all  the  rents  and  profits  of  his  said  messuages,  lands,  tene- 
ments, and  real  estate,  but  also  all  his  goods,  chattels,  and 
personal  estates  whatsoever ;  and  therefore  we  command  you, 
any  three  or  two  of  you, that  you  do  at  certain  proper  and  conve- 
nient days  and  hours,  go  to  and  enter  upon  all  the  messuages, 
lands,  tenements,  and  real  estates  of  the  said  C.  D.,  and  that 
you  do  collect,  take,  and  get  into  your  hands  not  only  the 
rent«  and  profits  of  his  said  real  estate,  but  also  all  his  goods, 
chattels  and  personal  estate,  and  detain  and  keep  the  same 
under  sequestration  in  your  hands  until  the  said  C.  D.  shall 
[pay  into  court  to  the  credit  of  the  said  action  the  sum  of 
S  ,  or,  as  the  case  may  he],  clear  his  contempt,  and  our  said 
court  make  other  order  to  the  contrary 

Witness.  &c. 


24 


Digitized  by 


Google 


^:;;^^;^'/1^ 


370 

M^^t»%  APPENDIX  J. 

FORMS  OF  SUBPOENA,  &a 

No.  1. 

BubpoBua  ad  Testificandum  (Oenend  f  oim)  (O.  36,  r.  29). 

In  the  Supreme  Court  of  Judicature. 
Between  A.  B..  Plaintiff, 
and 
C.  D.,  Defendant. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c 
To  [names  of  tvitneasea],  greeting :     We  command  you  to 
attend  before               at                on  the  day  of 

,19     ,  at  the  hour  of  in  the  noon,  and  so 

from  day  to  day  until  the  above  cause  is  tried,  to  give  evi- 
dence on  behalf  of  the  plaintiff  [or  defendant]. 
Witness,  &c.  

No.  2. 

Habeas  Gorpns  ad  Testificandom  (0.  36.  r.  28). 

[Heading  as  in  No.  1.] 

Edward  the  Seventh,  by  the  Grace  of  God,  &a 

To  the  [keeper  of  our  prison  at] 

We  command  you  that  you  bring  ,  who  it  is  said  is 

detained  in  our  prison  under  your  custody  ,  before 

at  on  the  day  of  at  the  hour  of 

in  the'  noon,  and  so  from  day  to  day  until  ihe 

above  action  is  tried,  to  give  evidence  on  behalf  of  the 
And  that  immediately  after  the  said  shall  hav«  so  given 

his  evidence  you  safely  conduct  him  to  the  prison  from  which 
he  shall  have  been  brought. 

Witness,  &c.  

No.  3. 

SubpcBDa  Duces  Tecum  (Qeneral  Form)  (O.  36,  r.  2S) 

[Hendivg  as  in  No,  1.] 

1  j)WAHD  Tin:  Seventh,  by  the  Grace  of  Godi,&c. 
'I  )   [mimes    of  witnesses]    greeting:     We  command  you  to 
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attend  before  at  ,  on  the  d.iy  of    wo».  4,  5> 

,19     ,  at  the  hour  of  in  the  noon,  and  so 

from  day  to  day  until  the  above  cause  is  tried,  to  give  evi- 
dence on  behalf  of  the  ,  and  also  to  bring  with  you  an  ^ 
produce  at  the  time  and  place  aforesaid  [specify  docume^nts  to 
be  jyroduced]. 
Witness,  &c. 


No.  4. 

SubpcBQa  ad  Testificandnm  at  SittingB  (O.  36,  r.  29). 
[Heading  as  in  No.  1.] 

Edward  the  Seventh,  by  the  Grace  of  God,  &c. 

To  [navies  of  witnesses],  greeting:  We  command  you  to 
attend  at  the  sittings  of  the  trial  division  of  our  Supreme 
Court  of  Judicature,  to  be  holden  at  ,  on  the 

day  of  ,19     ,  at  the  hour  of     -         in  the  noon, 

and  so  from  day  to  day  during  the  said  sittings  until  the 
above  cause  is  tried,  to  give  evidence*  on  behalf  of  the 

Witness,  &c. 


No.  5. 

SnbpoBna  Duces  Tecum  at  Sittiugs  (O.  36,  r.  29). 
[Heading  as  in  No.  1.] 

Edward  the  Seventh,  by  the  Grace  of  God,  <fec. 

To  [names  of  witnesses],  greeting:  We  command  you 
attend  at  the  sittings  of  the  trial  division  of  our  Supreme 
Court  of  Judicature,  to  be  holden  at  ,  on  day  the 

day  of  ,  19     ,  at  the  hour  of  in  the 

noon,  and  so  from  day  to  day  during  the  said  sittings  until  the 
above  cause  is  tried,  to  give  evidence  on  behalf  of  the 
and  also  to  bring  with  you  and  produce  at  the  time  and  place 
aforesaid  [specify  documents  to  be  ijroduced\. 

Witness.  &c. 
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*»•  *  No.  6. 


^Warrant  for  Arreat  of  a  Defaulting  Witness  (O.  36.  r.  34). 

Province  of  New  Brunswick, 

In  the  Supreme  Court  of  Judicature. 

Between  A.  B.,  PlaintifT, 
aad 

C.  D.,  Defendant 
Tc&c. 

Whereas  proof  has  been  made  before  me  that  H.  N.  was 
duly  subpoenaed  to  give  evidence  on  behalf  of  the  plaintiff  [or, 
as  the  case  may  be],  in  the  above  cause  at  the  sittings  of  the 
trial  division  of  the  Supreme  Court  of  Judicature  (o/*,  as  tite 
case  may  he\  at  {or,  as  the  case  mruiy  be),  which  com- 

menced on  the  day  of  ,  19     ;  that  the  presence 

of  the  said  H.  N.  is  material  to  the  ends  of  justice  ;  and  that 
the  said  H.  N.  ]\as  failed  to  attend  in  accordance  with  the 
requirements  of  the  subpoena. 

These  are  therefore  to  command  you  to  take  the-said  H.  N. 
and  to  bring  and  have  him  before  me  at  the  said  sittings,  or 
before  such  other  Judge  as  may  be  presiding  tliereat,  there  to 
testify  what  he  may  know  concerning  the  matters  in  question 
in  the  said  cause,  and  that  you  detain  him  in  your  custody 
until  he  shall  have  given  his  evidence,  or  until  tlie  said  sittings 
shall  have  ended,  or  until  other  oi-der  be  made  by  the  Court 
concerning  liim. 

Given  under  my  hand  this  day  of  ,  A.  D., 

19       ,at 

.No,  7. 
Writ  of  Inqniry  for  Assessment  of  r*aniag6S  (O.  35.  rr.  25    29). 
[Headmg  as  in  So.  1.] 

Edward  the  Seventh,  by  the  Grace  of  G(xl,  frc. 

To  the  Sherlrt'of  ,  greeting:  Whereas  it  has  been 

adjudged  that  the  plaintiff  recover  against  the  defendant 
damages  to  be  assessed 

Therefore  we  command  you,  that   by  the  oaths  of 
good  and  lawful  men  of  your  bailiwick    you  enquire  what 
damages  the   plaintiff  is  entitled   to  recover  under  the  eaid 
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judgment,  and  that  fnrthwitli  thereafter  you  send  the  inquisi- 
tion which  you  sliall  take  thereupon  to  our  said  court,  under 
your  seal,  and.  the  se  vis  of  those  by  whose  oaths  you  take  the 
inquisition^  together  with  tills  writ. 
Witness,  &c. 

No.  8. 
Certiorari  (O.  68). 

Edward  the  Seventh,  by  the  Grace  of  God,  &c. 

To  ,  greeting :  We,  Ix'ing  willing  for  certain  causes  to 

be  certified  of  a  certain  conviction  and  proceedings  had  before 
you  ,  Police  Magistrate  in  and  for  the  of 

[or,  as  the  case  may  6^],  as  such  Police  Magistrate  in  and  for 
the  of  ,  whereunder  A.  B.  on  the  information  and 

complaint  of  C.  D.  stands  convicted;  command  you  that  you 
send  to  us  in  our  Court  of  Appeal  at  Fredericton  forthwith  on 
the  receipt  hereof,  all  and  singular  the  information,  deposi- 
tions, evidence,  conviction,  orders  and  proceedings  aforesaid, 
with  all  things  touching  the  same  as  fully  and  entirely  as 
they  remain  in  your  custody  or  keeping,  together  with  this 
our  writ,  that  we  may  further  cause  to  be  done  thereupon 
what  of  right  and  according  to  law  we  shall  see  fit  to  be 
done. 

Witness,  &c 


No.  9. 


OommiB^ion  to  Examine  Witnesses  (O.  36,  r.  9), 
[Heading  as  in  No,  1.] 

Edward  the  Seventh,  by  the  Grace  of  God,  &c. 

To  I  of  ,  commissioner  named  by  and  on  behalf 

of  the  ,  and  to  ,  commissioner  named  by  and 

on  behalf  of  the  ,  greeting :  Know  ye  that  we  in  con- 

fidence of  your  prudence  and  fidelity  have  appointed  you  and 
by  these  presents  give  you  power  and  authority  to  examine  on 
interrogatories  and  viva  voce  as  hereinafter  mentioned,  wit- 
nesses on  behalf  of  the  said  and  respectively  at 
,  before  you  or  either  of  you,  and  we  command  you  iis 
follows  • 


App.  J. 
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^'•Tt.  1-     ^^'^  ^^^  ^^  ^^^  ^^^  ^^  BhsU  be  at  lib- 

erty  to  examine  on  interrogatories  and  viva  voce  on  the  snb- 
ject-matter  thereof  or  arising  oat  of  the  answers  thereto  such 
witnesses  as  shall  be  produced  on  his  or  their  behalf  with  lib- 
erty to  the  other  party  to  cross-examine  the  said  witnesses  on 
cross-interrogatories  and  viva  voce,  the  party  producing  any 
witness  for  examination  being  at  liberty  to  re-examine  him  vittt 
voce ;  and  all  such  additional  viva  voce  questions,  whether  on 
examination,  cross-examination,  or  re-examination,  shall  be 
reduced  into  writing,  and  with  the  answers  thereto  shall  be 
returned  with  the  said  commission. 

2.  Not  less  than  forty-eight  hours  before  the  examination 
of  any  witness  on  behalf  of  either  of  the  said  parties,  notice 
in  writing,  signed  by  the  commissioner  of  the  party  on  whose 
behalf  the  witness  is  to  be  examined,  and  stating  the  time 
and  place  of  the  intended  examination,  shall  be  given  to  the 
other  party  by  delivering  the  notice  to — [name  and  address 
of  the  'person  Tiamed  for  this  pui^pose]  (or  to  a  grown  up  person 
tiiere),  [where  commissioner  may  be  appointed  for  each  party, 
and  no  agent  of  the  other  party  is  appointed,  to  the  commis- 
sioner of  the  other  party  at  the  address  of  such  commissioner 
or  to  a  grown  up  person  for  him  at  his  address],  and  if 
the  commissioner  of  that  party  neglect  to  attend  pur- 
suant to  the  notice,  then  the  commissioner  of  the  party 
on  whose  behalf  the  notice  is  given,  shall  be  at  liberty  to  pro- 
ceed with  and  take  the  examination  of  the  witness  or  witnes- 
ses ex  parte,  and  adjourn  any  meeting  or  meetings,  or  continue 
the  same  from  day  to  day  until  all  the  witnesses  intended  to 
be  examined  by  virtue  of  the  notice  have  been  examined, 
without  giving  any  further  or  other  notice  of  the  subsequent 
meeting  or  meetings. 

3.  In  the  event  of  any  witness  on  his  examination,  cross- 
examination,  or  re-examination  producing  any  book,  documoit, 
letter,  paper,  or  writing,  and  refusing  for  good  cause  to  be 
stated  in  his  deposition  to  part  with  the  original  thereof, 
then  a  copy  thereof,  or  extract  therefrom,  certified  by  the 
commissioners  or  commissioner  present  and  acting  to  be  a 
true  and  correct  copy  or  extract,  shall  be  annexed  to  the 
witness's  deposition. 

4.  Each  witness  to  be  examined  under  this  commission 
flhall  be  eauimined  on  oath,  affirmation,  or  otherwise  in  ac- 
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cordance  with  his  religion  by  or  before  the  commissioners  oi      ^^^^  ^' 
commissioner  present  at  the  examination.  — -— •— : — 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand 
the  English  language  (the  interrogatories,cro88-interrogatories, 
and  viva  voce  questions,  if  any,  being  previously  translated 
into  the  language  with  which  he  or  they  is  or  are  conversant), 
then  the  examination  shall  be  taken  in  Elnglish  through  the 
medium  of  an  interpreter  or  interpreters  to  be  nominated  by 
the  commissioners  or  commissioner  present  at  th<e  examination, 
and  to  be  previously  sworn  according  to  his  or  their  several 
religions  By  or  before  the  said  commissioners  or  commissioner 
truly  to  interpret  the  questions  to  be  put  to  the  witness  and 
his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  commission  shall 
be  subscribed  by  the  witness  or  witnesses,  and  by  the  commis- 
sioners or  commissioner  who  shall  have  taken  the  depositiops* 
except  where  the  examination  is  taken  in  shorthand,  in 
which  case  it  shall  not  be  necessary  for  the  depositions  to  be 
read  over  or  signed  by  the  witness  or  witnesses,  unless  any  of 
the  parties  so  desire;  but  in  such  cases  a  copy  of  the  depositions 
in  longhand  or  in  typewriting,  shall  be  certified  by  the  diort- 
hand  writer  aa  correct  and  signed  by  the  commissioners  or 
commissioner  who  shall  have  taken  the  depositions. 

7.  The  depositions  shall  be  certified  under  the  hand  of  the 
commissioners  or  commissioner  apd  together  with  the  inter- 
rogatories, cross-interrogatories,  and  any  documents  referred 
to  therein,  or  certified  copies  thereof  or  extracts  therefrom, 
shall  be  sent  to  the  Registrar  of  the  Supreme  Court  of  Judi- 
cature on  or  before  the  day  of  ,  enclosed  in  a  cover 
under  the  seals  or  seal  of  the  commissioners  or  commissioner, 
and  indorsed  with  the  title  of  the  cause  or  matter. 

8.  Before  you  or  any  of  you,  in  any  manner  act  in  the 
execution  hereof,  you  shall  severally  take  the  oath  hereon  in 
dorsed  on  the  Holy  Evangelists  or  otherwise  in  such  other 
manner  as  is  sanctioned  by  the  form  of  your  several  religions 
and  is  considered  by  you  respectively  to  be  binding  on  your 
respective  consciences. 

Witness,  &c. 
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AmhS.  Witnesses*  Oath. 

You  are  true  answer  to  iniike  to  all  such  questions  an  shall 
be  asked  you,  without  favour  or  affection  to  either  party,  and 
therein  you  shall  speak  the  ti*uth,  the  whole  truth,  and  nothin<j 
but  the  trutli. 

^  So  help  you  God. 

Gommisaioners'  Oath. 

You  shall,  iiccording  to  the  best  of  your  skill  and 
knowl(Klge,  truly  and  faithfully,  and  without  partiality  to 
any  or  either  of  the  parties  in  this  cause,  take  the  examina- 
tions and  depositions  of  all  and  -  every  witness  and  witnesses 
produced  and  examined  by  virtue  of  the  commission  within 
written.  So  help  you  God. 


Interpreter's  Oath- 

You  shall  truly  and  faithfully,  and  without  partiality  to 
any  or  either  of  the  parties  in  this  cause,  and  to  the  bi\st  of 
your  ability,  interpret  and  translate  the  oath  or  oaths,  affir- 
mation or  affirmations  which  he  shall  administer  to,  and  all 
and  every  the  questions  which  shall  be  exhibits  or  put  to, 
all  and  every  witness  and  witnesses  produced  before  and 
examined  by  the  commissioners  named  in  the  commission 
within  written,  as  far  forth  as  you  are  directed  atd  employed 
by  the  said  commissioners,  to  interpret  and  translate  the  same 
out  of  the  English  into  the  language  of  such  witness  or  wit- 
nesses, and  also  in  like  manner  to  interpret  and  translate  the 
respective  depositions  taken  and  made  to  such  questions  out 
of  the  language  of  such  witness  or  witnesses  into  the  English 
language.    So  help  you  God, 

Clerk*!  Oath« 

You  shall  truly,  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  take,  write  down,  tran^ 
scribe  and  engross  all  and  every  the  questions  which  shall  be 
exhibited  or  put  to  all  and  every  witness  and  witnesses,  and 
also  the  depositions  of  all  and  every  such  witness  and  witnesses 
produced  before  and  examined  by  the  said  commissioners 
named  in  the  commission  wdthin  written,  as  far  forth  a3  \'oii 
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are  directed  and  employed  by  the  coniniiasioners  to  take,writ^      App.  J. 

down,  transcril)e  or  engross  the  said  questions  and  depositions. -^^^--^ 

So  help  you  God. 

[The  commissioner  administering  the  above  oath  shall  certify 
in  writing  under  his  liand  that  the  oath  in  the  above  form 
was  administered  by  him  to  the  Clerk  before  the  execution  of 
the  commission  was  proceeded  with.] 

Instructions  as  to  the  Execution  of  the  within  Commission. 

First. —  See  that  the  proper  notice  of  examination  is  given 
to  the  parties  concerned.  Where  both  parties  have  named 
commiasioners  and  the  commission  is  executed  by  the  commis- 
sioner of  one  party  only  he  shall  ceHify  ad  follows  :  "I,  one 
of  the  commissioners  named  in  the  annexed  commission,  served 
the  notice  hereto  annexed  upon  ,  a  commissioner  named 

in  said  commission,  by  delivering  a  true  copy  thereof  to  him      , 
(or  as  the  case  may  be)  on  the  day  of  at  , 

and  he  did  not  attend,  or  join  in  the  execution  of  the  said 
commission.    Dated,  &c." 

Second. — Follow  all  the  directions  and  requirements  of  the 
commission  strictly. 

Third. — When  executed,  annex  all  the  interrogatories,  viva 
voce  questions,  depositions,  exhibits,  affidavits,  and  other 
papers  firmly  to  the  commission,  and  enclose  them  all  in  an 
envelope.  Commissioner  should  put  his  seal  on  the  envelope 
and  write  his  name  opposite  the  seal. 

Fourth. — Indorse  the  title  of  the  cause  on  the  envelope,  and 
address  it  to  the  Registrar  of  the  Supreme  Court  of  Judica- 
ture, Fredericton,  New  Brunswick. 

Fifth. — The  oath  or  affirmation  to  be  taken  before  enter- 
ing on  the  execution  of  the  commission  should  be  made 
or  affirmed  by  the  commissioner  before  a  Judge  of  the  High 
Court  of  Great  Britain  or  Ireland,  or  of  the  Court  of  Session 
in  Scotland,  or  before  any  notary  public,  certified  under  his 
hand  and  official  seal,  or  before  the  mayor  or  chief  magistrate 
of  any  city,  borough,  municipality  or  town  corporate,  certified 
under  the  common  or  corporate  seal  of  such  city,  borough, 
municipality  or  town  corporate,  or  the  seal  of  such  mayor  or 
chief  magistrate,  or  before  a  Judge  of  a  Court  of  Supreme 
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Jurisdiction  im  any  British  Colony  or  dependency,  or  before 
any  Consul,  British  Minister,  Ambassador,  Vice-ConsBl,  or 
Acting  Consul,  Pro-Consul  or  Consular  Ag^ii  of  His  Majesty, 
exercising  hie  functions  in  any  foreign  place,  or  before  the 
Governor  of  any  State,  or  before  a  eommisBioner  authorked 
by  the  laws  of  New  Brunswick  to  take  affidavits  m  and  for 
any  of  the  Courts  of  i^e  Province,  in  and  ooncenrii]^  any 
cause,  matter,  or  tUng  depending  or  in  any  wise  concerning 
any  of  the  proceedings  to  be  had  in  the  said  Courts.  The 
handwriting  and  certificate  of  any  such  Jxidge  being  atttbenti^ 
cated  under  the  seal  of  a  notary  puUic,  and  the  taking  of  any 
such  oath,  eta,  befcNre  soeh  Mkiioier,  Ambassador,  CoBsal,  Vice- 
Consul,  Acting  Consul,  Pro-Coosul,  Consular  Agent  or  Gover- 
nor, being  certified  TrnpeMveLj  under  his  hand  axid  seal  of 
office.  The  officer  administering  the  oath  shall  certify  in 
writing  that  the  oath  in  the  form  in  the  oommiasion  was 
adminisiered  by  him  to  tha  eommiMkmer  named  in  the 
commiarion. 
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SUMMONSES    AND    ORDERS. 


No.  1. 

Summons  (General  Form)    (0. 61,  r.  12). 

In  the  Supreme  Court  of  Judicature. 
Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Let  all  parties  concerned   attend  the  Judge  in  Chambers, 

at  [  ]  on  the 

day  of  ,  19     ,  at  the  hour  of  o'clock  in 

the        noon,  on  the  hearing  of  an  application  on  the  the  part 

of 

Dated,  &c. 

This  summons  was  taken  out  by  of  ,  soli- 

citor for 

To  *  . 


No.  2. 
OeneialFonn  of  Originating  Summons    (0.  61,  r.  3). 

In  the  Supreme  Court  of  Judicature. 

[//  tlie  question  to  he  determined  arises  in  the  administra- 
tion of  an  estate  or  a  trwst,  entitle  it  also  in  the  mxitt&r  of  the 
estate  or  trust] 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant 

Let  of  in  the  county  of  ,  within  eight  days 

after  service  of  this  summons  on  him,  inclusive  of  the  day  of 
such  service,  cause  an  appearance  to  be  entered  for  him  to 
this  summons,  which  is  issued  upon  the  application  of 
of  in  the  county  of  ,  who  claims  to  be  [state  nature 

of  the  dainijy  for  the  determination  of  the  following 

questions :  [state  the  questions]. 

Dated,  &a 
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N4MI.  n,  4. 


Apr.  R.  rpi^jg  summons  was  taken  out  by  ,  solicitor  for  the 

above-named 

The  defendant  may  appear  hereto  by  entering  an  appearance 
either  personally  or .  by  solicitor  vnih  the  Registrar  of  the 
Court,  Fredericton,  and  delivering  a  copy  to 

Note. — If  the  defendant  does  not  enter  appearance  within 
the  time  and  in  the  manner  above  mentioned,  such  order  will  be 
made  and  proceedings  taken  as  the  Judge  may  think  just  and 
expedient. 


No.  a 
Originatiiig  Summons  not  Inter  Parties  (0.  61,  r.  3). 

In  the  Supreme  Court  of  Judicature. 

In  the  matter  of  the  Trusts  of  the  Will  of  A.  B.  [or,  <i8  the 
case  may  be]. 

Let  of  ,  in  the  county  of  ,  within  eight 

days  after  service  of  this  summons  on  him.  inclusive  of  the 
day  of  such  service,  cause  an  appearance  to  be  entered  for 
him  to  this  summons,  which  is  issued  upon  the  application  of 
of  ,  in  the  county  of  ,  for  an  order  that 

[state  the  object  of  the  applicatiov]. 

Dated,  &c. 

This  summons  was  taken  out  by  of  ,  solicitor 

for  the  above-named 

The'respondent  may  appear  hereto  by'entering  an  appeantnce 
either  personally  or  by  solicitor  with  the  Registrar  of  the 
Court,  Fredericton,  and  delivering  a  copy  to 

Note. —  If  the  respondent  does  not  enter  appearance  within 
the  time  and  in  the  manner  above  mentioned,  such  order  will  be 
made  and  proceedings  taken  as  the  Judge  may  think  just  and 
expedient 


No.  4. 

Votioe  of  Appointment  to  hear  Originating  Bommons  (0.  61,  r.  5). 

[Heading.] 

To  [iv8ert  the  name  of  the  defendant  or  Tef*pondent\  Take 
notice  that  you  are  required  to  attend  the  Judge 
in  Chambers  [or  at  the  Chambers  of  Mr.  Justice  ,]  [at 
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]  ,  on  ,  the  day  of  ,19     ,  at  o'clock     j^J^f'^.^^, 

in  the  noon,  for  the  hearing  of  the  originating  sum- 

mons  issued  herein  on  the  day  of  ,19,    and  that 

if  you  do  not  attend  in  person  or  by  solicitor  at  the  time  and 
place  mentioned,  such  order  will  be  made  and  proceedings 
taken  as  the  Judge  may  think  just  and  expedient. 

(Signed) 
Solicitor  for  the  Plaintiff  [or  Applicant]. 


No.  5. 

Farm  of  Ez  Parte  Origioating  Snmmons. 

In  the  Supreme  Court  of  Judicature, 
In  the  matter  of  A.  B.,  an  infant  [or  aa  may  be]. 
Let  all  parties  concerned  attend  at  the  Chambers  of  Mr. 
Justice  ,  at  ,  on  ,  the  day  of  , 

19      ,  at  the  hour  of  o'clock  in  the  noon,  on  the 

hearing  of  an  application  on  the  part  of  the  above  named  A.  B., 
an  infant,  by  C.  D.,  his  next  friend,  that,  &c. 

This  summons  was  taken  out  by  of  ,  solicitor 

for  the  applicant. 


No.  6. 
Order  (General  Fonn)  (O.  61,  r.  17). 
[Heading  as  in  No.  1.]  . 

Mr.  Justice  ,  in  Chambers. 

Between 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  dated  the  day  of               ,19     ,and 

It  is  ordered  ,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of                 ,  19     . 
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nm.  7,  8.  No.  7. 


AffidftTit  for  filing  with  Order  by  Oonsent. 
[Headi/ng  as  in  Form  1.] 

I,  of  [Dtacrvption]  make  oath  and  say 

asfoDowB:  — 

1.  That  a  consent  to  a  [tui^re  of  the  order]  order  waa 
given  on  the  day  of  ip  the  Year  of  our  Lord 
one  thousand  nine  hundred  and  ,  and  which  order  [or 
a  tame  copy  <rf  whidi  order]  is  hereto  annexed  marked  A. 

2.  And  I  further  say  that  the  defendant  is  a  and 
resides  at 

This  affidavit  is  filed  on  behalf  of 


No.  8. 

SnmmoBs  for  Directions  porsoaat  to  0.  30. 

[Heading  as  in  Form  1.] 

Let  all  the  parties  concerned  attend  the  Judges'  Chambers 

at  [  ]  on  tiie  day  of  ,  Id     ,  at 

o'^ock  in  ti&e  noon,  on  the  hearing  of  an 

application  on  the  part  of  to  show  cause  why  an 

order  for  directions  should  not  be  made  in  this  aetion  as 

follows :  — 

Pleadings. 

Particulars.  [That  the  deliver  vnthin  days 

poHiculara  of  am.d  tiud  in 

default  all  further  proceedings  in  tkis 
action  be  stayed  until  sudi  partictilars 
are  delivered  [or,  theU  the  defendant 
be  preduded  from,  giinng  evidence  in 
support  tftereof  on  the  Unal  of  the 
action]  and  thai,  the  have 

days  to  deliver  his  after  de- 

livery of  sach  particulars.] 

Admissions. 
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Add.  K 

Discovery.  [That  t/te  fie  and  deliver  an     »•«.«,#* 

affidavit  of  documents  in  ten  days.] 
Interrogatories.  [For  leave  to  interrogate  the 

An^awers    to   he  fled   and  delivered 
Inspection  of  within  ten  days!] 

documents. 
Inspection  of  real  or 

personal  property. 
CJommissions.  ^ 

Examination  of 

witnesses. 

Place  of  trial. 
Uode  of  trial. 
Any  other  interlocutory 

matter  or  thing. 

Dated  the  day  of 

This  summons  was  taken  out  by  solicitor  for 


No.  9. 
Order  for  Bireotdons  (O.  30). 

Upon  hearing  the  solicitors  wi  both  sides,  the  following 
directions  are  hereby  given,  and  it  is  ordered 

That  there  be  pleadings  in  the  acticxi. 

That  the  deliver  to  the  an  account  in  writing 

of  the  particulars  of  and  that,  unless  such  particulars 

be  delivered  within  days  from  the  date  of  this  order,  all 

further  proceedings  be  stayed  until  the  delivery  thereof,  and 
that  the  defendant  have  days  after  delivery  of  the  said 

particulars  to  deliver  his  defence. 

That  the  plaintiflF  and  defendant  do,  respectively,  within  ten 
days  from  the  date  of  this  order,  answer  on  affidavit  stating 
what  documents  are  or  have  been  in  their  possession  or  power 
relating  to  the  matters  in  question  in  this  action. 

That  the  plaintiff  be  at  liberty  to  deliver  to  the  defendant, 
and  that  the  defendant  be  at  liberty  to  deliver  to  the  plaintiff, 
interrogatories  in  writing,  and  that  the  said  interrogatories  be 
answered  a*i  prescribed  by  O.  31,  r.  7,  of  the  Rules  of  Court. 

That  the  action  be  tried  at 

That  the  action  be  tried  with 

And  that  the  costs  of  this  application  bo 

Dated  the  day  of  ,  19     . 
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App.  li. 

NoH.  !•,  II. 


No.  10. 
Summons  for  Third  Party  Direotiona  (O.  10,  r.  39). 

Let  all  partias  concerned  attend  the  Judge  [or  Mr.  Justice 
]  in  Chambers,  at  ], 

on  the  day  of  ,  19    ,  at  o'clock  in 

the  ,  noon  on  the  hearing  of  an  application  on  the  part 

of  for  an  order  for  third  party  directions,  as  follows: — 

that  the  defendant  deliver  a  statement  of  his  claim  to  the  said 
third  party  within  days  from  this  date,  who  shall  plead 

thereto  within  days.     And  that  the  said  third  party  be 

at  liberty  to  appear  at  the  trial  of  this  action,  and  take  such 
part  as  the  Judge  shall  direct,  and  be  bound  by  the  result  of 
the  trial. 

And  that  the  question  of  the  liability  of  the  said  third 
party  to  indemnify  the  defendant  be  tried  at  the  trial  of  this 
action,  but  subsequent  thereto. 

Dated  the  day  of  ,  19    . 

Thia  BummoDB  was  taken  out  by  of  ,  solicitcr 

for 

To 


No.  11. 
Order  for  Third  Party  Directions  (O.  16,  r.  39). 

Upon  hearing  the  solicitors  for  tlie  plaintiff,  defendant,  and 
third  party, 

It  is  ordered  that  the  defendant  deliver  a  statement  of  his 
claim  to  the  said  third  party  within  days  from  this  date, 

who  shall  plead  thereto  within  days.     And  that  the  said 

third  party  be  at  liberty  to  appear  at  the  trial  of  this  action, 
and  take  such  part  as  the  Judge  sliall  direct,  and  be  bound  by 
the  result  of  the  trial.  And  tliat  the  (juestion  of  the  liability 
of  the  said  party  to  indeuinify  the  defendant  be  tried  at  the 
trial  of  the  action  but  subse(j[uent  thereto,  and  that  the  costs 
of  this  appliaition  be 

Dated,  &c. 
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Older  imder  Order  li  Wo.  1). 
[Heading  us  in  Foi^m  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of         , 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  plaintiff  may  sign  final  judgment  in 
this  action  for  the  amount  indorsed  on  the  writ,  with  interest, 
if  any,  [or  possession  of  the  land  in  the  indorsem^Eit  of  the 
writ  described  as  ]  and  costs  to  be  taxed. 

Dated  the  day  of  19    • 


No.  13. 

Order  under  Order  No.  li  (No.  2).  . 

[Heading  (m  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

,  dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  defendant  be  at  liberty  to  defend  thia 
action,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  ,  19     . 


No.  14 
Order  nnder  Order  14,  (He.  3). 
[Heading  as  in  FormX] 

Upon  hearing  and  upon  reading  the  affidavit  of 

,  dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  if  the  defendant  pay  into  Court 

within  days  from  the  date  of  this  order  the  siun  of  $  , 
he  be  at  liberty  to  defend  this  action :  but  that  if  that  sum  be 
not  so  paid,  the  plaintiff  be  at  liberty  to  sign  final  judgment 
for  the  amount  endorsed  on  the  writ  of  summons,  with  inter- 
est, if  any,  and  costs,  and  that  in  either  event  the  costs  of  this 
application  be 

Dated  the  day  of  ,  19     . 

26 
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No.  15. 


App.  K. 
Br<MU  lg,  !•,  H. 


Order  under  Order  li  (No.  4). 
[HecuiiTig  as  in  Form  1.] 

Upon  hearing  and  upon  reading  tke  affidavit  of        , 

dated  the  day  of  ,  19     ,  and  .     , 

It  is  ordered  that  if  the  defendant  pay  into  Conrt  with- 
n      days  from  the  date  of  this  order  the  sum  of  $  he  be 

at  liberty  to  defend  this  action  as  to  tiie  whole  of  Ute  plaint- 
ifTs  claim. 

And  it  is  ordered  that  if  that  sum  be  not  so  paid,  the  plain- 
tifi  be  at  liberty  to  sign  judgment  for  that  sum,  and  the 
defendant  be  at  liberty  to  defend  this  action  as  to  the  residue 
of  the  plaintift's  claim,  and  that  the  costs  of  this  application 
be 

Dated  the  day  (rf  ,  19    . 


No.  16. 
.  Order  Tinder  Order  H,  (So*  5). 
[Heading  a$  in  F&rm  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  if  the  defendant  do  not  pay  to  the 

plaintiff's  solicitor  within      days  trom  the  date  of  this  order, 
the  sum  cl  $  ,  the  plaintiff  be  at  liberty  to  sign  judg- 

ment for  the  same. 

And  it  is  further  ordered  that  the  said  defendant  be  at 
liberty  to  defend  this  action  as  to  the  residue  of  the 
plaintiff's  claim,  and  that  the  costs  of  this  application  be  costs 
in  Uie  action. 

Dated  the  day  of  ,19    . 


No.  17. 


Order  nnder  Order  11,  Bo.  6.  (Against  a  Married  Woman  and  OtherB). 
[Heading  as  in  Form  1.] 

Upon  hearing  the  solicitors  on  both  sides  and  reading  the 
affidavit  of  : 

It  is  ordered  tiiat  the  plaintiff*  be  at  liberty  to  sign  final 
judgment  m  this  action  for  the  amount  oidoraed  on  the  writ, 
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with  interest  Of  any)  and  costs  to  be  taxed,  and  that  as  regards    nw.  18,  ii>.i 
the  defendant  A.  B.  (tlce  married  woman)  such  sum  and  costs 
be  payable  out  of  her  separate  property  and  not  otherwise. 
Dated  the  day  of  ,  19    • 


No.  18. 

Older  to  Amoid  (0.  29,  r.  1). 

[Heading  as  in  No.  1] 

Upon  hearing  and  upon  reading  the  affidavit  of         , 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend  the 
writ  of  summons  in  this  action  by  ,  and  that  the  costs 

of  this  application  be 

Dated  the  day  of  19    . 


No.  19. 
Order  for  Fartioalars  (General)  (0  19.  r.  6). 
[Heading  a8  in  No.  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant 
an  account  in  writing  of  the  particulars  of  the  plaintiff's  claim 
in  this  suction,  and  that  imless  such  particulars  be  delivered 
within  days  from  the  date  of  this  order,  all  further  pro- 

ceedings be  stayed  until  the  delivery  thereof,  and  that  the 
defendant  have  days  after  the  delivery  of  the  said  par- 

ticulars to  deliver  his  defence,  and  that  the  costs  of  this 
appHcation  be 

Dated  the  day  of  ,  19     . 
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I  MM.M,«l,9t.  No.  20. 


Older  for  Fartionlars  of  Ooonterola^m    (0.  19,  r.  6). 
[Headivg  as  in  No.  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

dated  the  day  of  19     ,  and 

It  is  ordered  that  the  defendant  do  within  days 

deliver  to  the  plaintiffs  solicitor  or  agent  particulars  of  the 
said  defendant's  set-off  (counter-claim),  that  in  default  of  ihe 
said  defendant  be  precluded  from  giving  evidence  in  support 
thereof  on  the  trial  of  this  action,  and  that  the  costs  of  this 
amplication  be 

Dated  the  day  of  ,  19     . 


No.  21. 


Orders  for  Partioolan  (Aocident  Case)  (0. 19,  r.  6). 
[Heading  as  in  No,  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an 
account  in  writing  of  the  p€urticulars  of  the  injuries  men- 
tioned in  the  statement  of  claim,  together  with  the  time  and 
place  of  the  accident,  and  the  particular  acts  of  negligence 
complained  of,  and  that  unless  such  particulars  be  delivered 
within  days  from  the  date  of  this  order  all  further  pro- 

ceedings in  this  action  be  stayed  until  the  delivery  thereof, 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  19     . 


No.  22. 


Order  to  Discharge  or  Vary  on  Applioation  by  Third  Party  (0. 16,  rr.  35^3). 
[Heading  as  in  No.  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  order  of  in  this  action,  dated 

the  day  of  ,19     ,  he  discharged  [or,  varied  by         ], 

and  that  the  casts  of  this  application  be 

Dated  the  day  of  ,  19     . 
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No.  23.  Koi.  fs,  f «,  M. 

Order  to  Dismiss  for  Want  of  Proeoon^n  (0.  27,  r.  1). 
[Heading  as  in  No,  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

,  dated  the  day  of  >  19     ,  and 

It  is  ordered  that  this  action  be,  for  want  of  prosecution, 
dismissed,  with  costs  to  be  taxed  and  paid  by  the  plaintiff 
to  the  defendant,  and  that  the  costs  of  this  application  be 

D  ited  the  day  of  ,  19    . 


No.  24. 

Order  for  Delivery  of  Interrogatories  (0.  31.  r.  l). 

[Heading  as  in  No,  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

,  dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  be  at  liberty  to  deliver  to  the 

interrogatories  in  writing,  and  that  the  said 
do  answer  the  interrogatories  as  prescribed  by  Order  XXXI., 
Rule  7  (^  the  Rules  of  Court,  and  that  the  costs  of  this  appli- 
cation be 

Dated  the  day  of  19     , 


No.  25. 

Order  for  Affidavit  as  to  Documents  (O  31,  r.  11). 

[Heading  as  in  No.  1.] 

Upon  hearing 

It  is  ordered  that  the  do,  within  days 

from  the  date  of  this  order,  answer  on  affidavit  stating  what 
documents  are  or  have  been  in  possession  or  power 

relating  to  the  matters  in  question  in  this  action,  and  that  the 
costs  of  this  application  be 

Dated  the  day  of  ,  19    . 
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App.  M. 


No.  26. 

Older  U  Frodnoe  Boeuments  for  Inspection  (O.  8i,  r.  13). 

[Heading  as  in  No,  1.] 

Upcm  hearing  and  upon  reading  the  affidavit  of 

,  dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  do,  at  all  seasonable  times,  on 

reasonable  notice,  produce   at  [insert  place  of  inspection], 
situate  at  ,  the  following  documents,  namely 

and  that  the  be  at  liberty  to  inspect  and  peruse  the 

documents  so  produced,  and   to  take  copies  and   abstracts 
Uiereof  and  extracts  therefrom,  at  expense,  and  that 

in  the  meantime  all  further  proceedings  be  stayed,  and  that 
Uie  costs  of  this  application  be 

Dated  the  day  of  ,  19    . 


No.  27. 

Order  for  Production  (Underwriters). 

[HecLdivg  as  in  No.  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  do  produce  and  show  to  the 

upon  oath  all  insurance  slips,  policies,  letters  of 
instruction,  or  other  orders  iov  effecting  such  slips  or  policies, 
or  relating  to  the  insurance  or  the  subject-matter  of  the  insur- 
ance on  the  ship  ,  or  the  cargo  on  board  thereof,  or  tiie 
frei<^ht  thereby,  and  also  all  documents  relating  to  the  sailing 
or  alleged  loss  of  the  said  ship  ,  the  cargo  <mi  board 
thereof,  and  the  freight  thereby,  and  all  letters  and  corre- 
spondence with  any  person  or  persons  in  any  manner  relating 
to  the  effecting  the  insurance  on  the  said  ship,  the  cargo  <hi 
board  thereof,  or  the  freight  thereby,  or  any  other  insurance 
whatsoever  effected  on  the  said  ship,  or  the  cargo  cm  board 
thereof,  or  the  freight  thereby  on  the  voyage  insured  by,  or 
relating  to  the  policy  sued  upon  in  this  action,  or  any  other 
policy  whatsoever  effected  on  the  said  ship,  or  the  cargo  on 
board  thereof,  or  the  freight  thereby  on  the  same  voyage. 
Also  all  correspondence  between  the  captain  or  agent  of  Uie 
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vessel  and  any  other  pei-son,  with  the  owner  or  any  person  or 
persons  previous  to  the  conimenceuient  of  or  during  the  voyage 
upon  which  the  alleged  loss  happened.  Also  all  protests,  sur- 
veys, log-books,  charter-parties,  tradesmen's  bills  for  repairs, 
average  statements,  letters,  invoices,  bills  of  parcels,  bills  of 
lading,  manifests,  accounts,  accounts-current,  accounts-sales, 
bills  of  exchange,  receipts,  vouchers,  books,  documents,  corre- 
spondence, papers,  and  writings  (whether  originals,  duplicates, 
or  copies  respectively),  which  are  now  in  the  custody,  possession, 
or  power  of  the  ,  his  brokers,  solicitors,  or  agents,  in  any 

way  relating  or  referring  to  the  matters  in  question  in  this 
action,  with  liberty  for  the  to  inspect  and  take  copies  of 

or  extracts  from  the  same  or  any  of  them,  and  that  in  the 
meantime  all  further  proceedings  be  stayed,  and  that  the  costs 
of  this  application  be 

Dated  the  day  of  ,  19    . 


No.  28. 
Order  for  Service  out  of  Jurisdiction  (0.  11). 

In  the  matter  of  the  Judicature  Act,  and  in  the  matter  of 
an  intended  action. 

In  the  Supreme  Court  of  Judicature. 

Between  ,  Plaintiff', 

and 

Defendant. 

Upon  [hearing  ....  and  upon]  reading  the  aflSdavit 
of  ,  filed  herein, 

It  is  ordered  that  the  intended  plaintiff  be  at  liberty  to 
issue  a  writ  [for  service  out  of  the  jurisdiction]  of  summons 
against  the  intended  defendant. 

And  it  is  further  ordered  that  the  said  intended  plaintiff  be 
at  liberty  to  serve  [If  a  foreigner  in  a  foreign  country 

insert  "  Notice  of  "]  the  said  writ  at  [Here  insert  country 

or  place  within  the  limits  of  which  the  service  is  to  be  made] 
or  elsewhere  in  the  ,  and  that  the  time  for  appearance 

to  the  said  writ  by  the  said  intended  defendant  be 

within  after  the  service  [thereof]    of  the  said 

[Hare  insert  "Writ"  or  "Notice  of"  a«  may  he  required.] 

Dated  the  day  of  ,  19     . 
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Brw,w,a»,si.  No.  29. 

Order  for  Substituted  Service    (O.  9). 

[Heading  as  in  No,  1.] 

Upon  hearing  and  upon  reading  the   affidavit   of 

,  dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  service  of  a  copy  of  this  order,  and  of  a 

copy  of  the  writ  of  summons  in  this  action,   by  sending  the 

same  by  a  prepaid   post   letter,   addressed   to  the   defendant 

at  ,   shall   be  good  and  sufficient  service  of  the 

writ. 

Dated  the  day  of  ,  19    , 


No   30. 

Order  for  Eenewal  of  Writ    (O.  7.  r.  i). 

[Heading  as  in  No.  1.] 

Upon  hearing  and  upon  reading  the  affidavit   of 

,  dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  writ  in  this  action  be  renewed  for  six 
months  from  the  date  of  its  renewal,  pursuant  to  the  Rules  of 
Court,  Order  VIL,  Rule  1. 

Dated  the  day  of  ,  19     . 


No.  31. 

Order  for  Issue  of  Notice  Olaimiug  Oontributiou    (O.  16,  r.  35). 

[Heading  as  in  No,  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

,  dated  the  day  of  ,  19     . 

It  is  ordered  that  the  defendant  be  at  liberty  to  issue 

a  notice  claiming  over  against  ,  pursuant  to  the 

Rules  of  Court,  Order  XVI.,  Rule  35. 

Dated  the  day  of  ,  19     . 
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No.  32.  TJ^ 


Order  of  Reference  (O.  64,  r.  U), 
[Heading  as  in  Form  l.J 
Upon  hearing  and  by  consent 

li  is  (H^ered  as  follows : 

1.  [State  matters  to  be  referred]  shall  be  referred  to  the 
award  of 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying 
and  amending  of  a  Judge  of  the  Supreme  Court  of  Judicature. 

3.  The  arbitrator  shall  make  and  publish  his  award  in 
writing  of  and  concerning  the  matters  referred,  ready  to  be 
delivered  to  tlie  parties  in  difference,  or  such  of  them  as  re- 
quire the  same  (or  their  respective  personal  representatives,  if 
either  of  the  said  parties  die  before  the  making  of  the  award) 
on  or  before  the  next,  or  on  or  before  such  further  day 
as  the  arbitrator  may  from  time  to  time  appoint  and  signify 
in  writing  signed  by  him  and  indorsed  on  this  order. 

4.  The  said  parties  shall  in  all  things  abide  by  and  obey 
the  award  so  to  be  made. 

5.  The  costs  of  the  said  cause  and  the  costs  of  the  refer- 
ence and  award  shall  be 

6.  The  arbitrator  may  (if  he  think  fit)  examine  the  said 
parties  to  this  cause,  and  their  respective  witnesses,  upon  oath 
or  aflBrmation. 

7.  The  said  parties  shall  produce  before  the  arbitrator  all 
books,  deeds,  papers,  and  writings  in  their  or  either  of  their 
fcu8tody  or  power  relating  to  the  matters  in  difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or 
prosecute  any  action  against  the  arbitrator  of  or  concerning 
the  matters  so  to  be  referred. 

9.  If  either  party  by  affected  delay  or  otherwise  wilfully 
prevent  the  said  arbitrator  from  making  an  award,  he  or  they 
shall  pay  such  costs  to  the  otTier  as  may  think  reason- 
able and  just. 
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^  ^uFlJ^'oM       10.     In  the  event  of  either  of  the  said  parties  disputing  the 
validity  of  the  said  award,  or  moving  the  to  set  it  aside 

the  said  shall  have  power  to  remit  the  matters  hereby- 

referred  or  any  or  either  of  them  to  the  rewHisideration  of 
the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act  or  dy- 
ing before  he  has  made  hia  award,  the  said  parties  may,  or,  if 
they  cannot  agree,  the  Court  or  a  Judge  may,  on  application 
by  either  side,  appoint  a  new  arbitrator. 

12.  Unless  restmined  by  any  cH-der  of  the  Court  or  a  Judge 
the  party  or  parties  in  whose  favoiff  the  award  shall  be  mwie 
shall  be  at  liberty  days  after  service  of  a  copy  of  the 
award  on  the  solicitor  or  agent  of  the  other  party  to  siga  final 
judgm^it  in  accordaru^e  with  the  award,  and  for  all  coets  that 
he  or  they  may  be  entitled  to  under  this  order,  and  uikier  the 
award,  together  with  the  coyts  of  the  said  judgment. 

Dated  the  day  of  ,  19     . 


No.  33. 
Order  of  Beferenoe  under  0.  6i,  r*  18. 
[Heading  as  in  Form  1.]  > 

Upon  hearing  and  upon  reading  the  affidavit  of 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  following  question  ari^g  in  this 
action,  namely,  be  referred  for  inquiry  and  report  to 

,  under  Rule  13  of  Order  64  of  the  Rules  of  Court,  and 
that  the  costs  of  this  application  be 

Dated  tiie  day  of  ,19     . 


No.  34. 
Order  of  Beference  under  0.  OL  r.  11 

Upon  hearing  the  solicitors  on  both  sides  ,  and  upon 

reading  the  affidavit  of  ,  filed  herein 

It  is  ordered  that  the  whole  of  tins  ca«ee  be  tried  before  an 
official  referee  [or  Q.  K.  the   special   referee,  or  arbitrator, 
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agreed  upon  by  the  parties]  who  shall  have  all  the  powers  of 
certifying  and  amending  of  a  Judge  of  the  Supreme  Court  of 
Judicature,  and  shall  direct  judgment  to  be  entered  and  oth- 
erwise deal  with  the  whole  action  pursuant  to   Order  XXXV. 

Dated  the  day  of  ,  19      . 


.  No.  35. 
Older  Ibr  Examination  of  Witnesses  before  Trial  (O  36,  r.  7). 
[Heading  as  in  Fo7-rti  1.] 

Upon  hearing  the  solicitors  on  both  sides,  and  upon  reading 
the  affidavit  of  ,  dated  the  day  of  ,  19     . 

It  is  ordered  that  a  witness  on  behalf  of  the  , 

be  examined  viva  voce  (on  oath  or  affirmation)  before 
Esquire,  the  solicitor  giving  to  the  solicitor 

notice  in  writing  of  the  time  and  place  where  the 
examination  is  to  take  place. 

And  it  is  further  ordered  that  the  examination  so  taken  be 
Hied  in  the  Office  of  the  Supreme  Court  of  Judicature,  [or 
cuf  the  Judge  rruiy  direct]  and  that  the  same  may  be  read  and 
given  in  evidence  on  the  trial  of  the  cause,  saving  all  just  ex- 
ceptions, witlioub  an}'^  further  proof  of  the  absence  of  the 
said  witness  than  the  affidavit  of  the  solicitor  of  the 
[party  uaivg  the  same]  a«  to  his  belief,  and  that  the  costs  of 
this  application  be  costs  in  the  action. 

Dated  the  day  of  ,  19     . 


No.  36. 

Short  Order  for  Issue  of  Commigsion  to  Examine  Witnesses  (O.  36,  r.  9). 

[Heading  ms  in  Form  1.] 

Upon  hearing  and  upon  reading  tJie  afMavk  e£ 

,  dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  be  at  liberty  to  issue  a  com- 

mission for  the   examination   of  witnesses  on         behalf  at 

And  it  is  further  ordered  that  the  trial  of  this  action  be 
stayed  until  the  return  of  the  said  commission  [the   usual 


App.  R. 
Mm.  36,  M. 
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^'^'  long  order  to  be  drawn  up,  and  unless  a^eed  upon  by  the 
parties  within  one  week,  to  be  settled  by  the  Registrar  (or  as 
the  case  may  be],  and  that  the  costs  of   this  application  he 

Dated  the  day  of  .  19     . 


No.  37. 

Lon^  Order  for  Commission  to  £xamliie  Witnesses  (O.  36,  r.  9). 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of 

,  dated  the  day  of  ,  19     . 

It  is  ordered  as  follows :  — 

1.  A  counnission  may  issue  to  of  , 
a  commissioner  named  by  and  on  behalf  of  the  ,  and 
to  of  ,  a  commissioner  named  by  and  on  behalf 
of  the  ,  for  the  examination  upon  interrogatories  and 
viva  voce  of  witnesses  on  behalf  of  the  said  and 
raspectively  at               aforesaid  before  the  said  commissioners. 

2.  Both  the  said  and  shall  be  at  liberty 
to  examine  upon  interrogatories  and  vi\>a  voce  upon  the  sub- 
ject-matter thereof  or  arising  out  of  the  answers  thereto  such 
witnesses  as  may  be  produced  on  their  behalf,  with  liberty  to  the 
other  party  to  cross-examine  the  said  witnesses  upon  cross- 
interrogatories  and  viva  voce,  the  party  producing  the  witness 
for  examination  being  at  liberty  to  re-examine  him  viva  voce  ; 
and  all  such  additional  viva  voce  questions,  whether  on  ex- 
amination, cross-examination,  or  re-examination,  shall  be  re- 
duced into  writing,  and,  vd\\\  the  answers  thereto,  returned 
with  the  said  commission. 

3.  WiAin  days  from  the  date  of  this  order  the 
solicitors  of  the  said  and  shall 
exchange  the  interrogatories  they  propose  to  administer  to 
their  respective  witnesses,  and  shall  also,  within  days 
from  the  exdiange  of  such  interrogatories,  exchange  copies  of 
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the  cross-interrogatories  intended  to  be  administered  to  the      ^s^,'^' 
said  witnesses. 

4  days  previously  to  the  sending  out  of  the  said 

commission,  the  solicitor  of  the  said  shall  give  to  the 

solicitor  of  the  said  notice  in  writing  of  the  mail  or 

other  conveyance  by  which  the  commission  is  to  be  sent  out. 

5.  Within  days  after  service  of  this  order  upon 

or  his  solicitor  the  shall  deliver  to  the 

the  name  and  place  of  business  of  his  fibgent  in 
aforesaid,  whom  he  has  appointed  to  appear  for  him 

upon  such  examination,  and  upon  whom  notice  of  the  said 

examination  may  be  served. 

6.  Not  less  than  forty -eight  hours  before  the  examination 
of  any  witness  on  behalf  of  the  said  or  respectively, 
notice  in  writing  signed  by  the  commissioner  of  the  party  on 
whose  behalf  the  witness  is  to  be  examined,  and  stating  the 
time  and  place  of  the  intended  examination,  shall  be  giVen  to 
the  other  party  by  delivering  the  notice  to  the  agent  of  the 
other  party,  or  if  no  agent  is  appointed,  to  the  commissioner 
of  the  other  party,  by  delivering  the  notice  to  him  at  his 
address  or  to  a  grown  up  person  there,  and  if  the  commis- 
sioner of  that  party  neglects  to  attend  pursuant  to  the 
notice,  then  the  commissioner  of  the  party  on  whose  be- 
half the  notice  is  given  shall  be  at  liberty  to  proceed  with 
and  take  the  examination  of  the  witness  or  witnesses  ex 
parte,  and  adjourn  any  meeting  or  meetings  or  oontinue 
the  same  from  day  to  day,  until  all  tihe  witnesses  intended  to 
be  examined  by  virtue  of  the  notice  have  been  examined, 
without  giving  any  further  or  other  notice  of  the  subsequent 
meeting  or  meetings. 

7.  In  the  event  of  any  witness  on  his  examination,  cross- 
examination,  or  re  -  examination  producing  any  book, 
document,  letter,  paper,  or  writing,  and  refusing,  for  good 
cause  to  be  stated  in  his  deposition,  to  part  with  the  orig- 
inal thereof,  then  a  copy  thereof,  or  extract  therefrom, 
certified  by  the  commissioners  or  commissioner  present  to  be 
a  true  and  correct  copy  or  extract,  shall  be  annexed  to  the 
witness's  deposition. 

8.  Each  witness  to  be  examined  under  the  commission  shall 
be  examined  on  oath,  aflSrniation  or  otherwise  in  accordance 
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^o,\i!      ^^^  ^^  religion  by  or  before  the  said  commissioners  or  com- 
missioner. 

9.  If  any  one  or  more  of  the  witnesses  do  not  understand 
the  Encrlish  language  (the  interrogatories,  cross-interroga- 
tories, and  viva  voce  questions,  if  any,  being  previously  trans- 
lated into  the  language  with  which  he  or  they  is  or  are 
conversant),  then  the  examination  shall  be  taken  in  English 
through  the  medium  of  an  interpreter  or  interpreters  to  be 
nominated  by  the  commissioners  or  commissioner,  and  to  be 
previously  sworn  according  to  his  or  their  several  religions 
by  or  before  the  said  commissioners  or  commissioner  truly  to 
interpret  the  questions  to  be  put  to  the  witness  or  witnesses, 
and  his  and  their  answers  thereto. 

10.  The  depositions  to  be  taken  under  and  by  virtue  of  the 
said  commission  shall  be  subscribed  by  the  witness  or  wit- 
nesses and  by  the  commissioners  or  commissionerwho  shall  have 
taken  such  depositions,  except  where  the  examination  is  taken 
in  shorthand,  in  which  case  it  shall  not  be  necessary  for  the 
depositions  to  be  read  over  or  signed  by  the  witness  or 
witnesses,  unless  any  of  the  parties  so  desire ;  but  in  such 
case  a  copy  of  the  depositions  in  shorthand  or  in  typewrit- 
ing, shall  be  certified  by  the  shorthand  writer  as  correct, 
and  signed  by  the  commissioners  or  commissioner  who  shall 
have  taken  such  depositions. 

11.  The  depositions  shall  be  certified  und^  the  hand  oi 
the  commiflsioner  or  commissioners  and  together  with  the  in- 
terrogatories, cross  intern^tories,  and  depositions,  and  any 
documents  referred  to  therein,  or  certified  copies  thereof 
or  extracts  therefrom,  shall  be  sent  to  the  Registrar  of  the 
Supreme    Court    of   Judicv^ture    on    or    before    the 

day  of  ,  or  such  further  or  other  day  as  may  be  order- 

ed, enclosed  in  a  cover  under  the  Mai  or  seals  of  the  said 
commissioners  or  commissioner,  indorsed  with  the  title  cf  the 
cause  or  matter,  and  the  same  may  W  given  in  evidence  on 
the  trial  of  this  action  by  and  on  behalf  of  the  said 
and  respectively,   saving  all  just 

exceptions,  without  any  other  proof  of  the  absence  frem  tiiis 
Province  of  the  witness  or  witnesses  therein  named,  than  an 
a^davit  of  the  solicitor  of  the  said  or  respectiTely, 

as  to  his  belief  of  the 
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12.  The  trial  of  this  action  is  to  be  stayed  until  the  return 
of  the  said  commission. 

13.  The  costs  of  this  order,  and  of  the  commission  to  be 
issued  in  pursuance  hereof,  and  of  the  interrogatories,  cross- 
interrogatories,  and  depositions  to  be  taken  thereunder, 
together  with  any  such  document,  copy  or  extract  as  aforesaid, 
and  all  other  costs  incidental  thereto,  shall  be 

Dated  the  day  of  ,  19    . 


App.  K. 


No.  38. 


Order  for  Appointment  of  Special  Examiner  to  take  Bvidenoe  Abroad 

(0.  3«,  r.  7). 

[Heading  as  in  Form  1.] 

Upon  hearing  the  solicitors  on  both  sides,  and  upon  reading 
the  affidavit  of 

It  is  ordered  that  be  appointed  as  special  examiner 

for  the  purpose  of  taking  the  examination,  cross-examination, 
and  re-examination,  vivd  voce,  on  oath  or  affirmation,  of 

witnesses  on  the  part  of  the  at  aforesaid.  The 

solicitor  to  give  to  the  solicitor  days' 

notice  in  writing  of  the  date  on  which  he  prop6ses  to  send 
out  this  order  to  for    execution,  and  that  days 

after  the  service  of  such  notice  the  solicitors  for  the  plaintiffs 
and  defendants  respectively  do  exchange  the  names  of  their 
agents  at  ,  to  whom  notice  relating  to  the  examination 

of  the  said  witnesses  may  be  sent     And  that  days  (ex- 

clusive of  Sunday)  prior  to  the  examination  of  any  witness 
hereunder  notice  of  such  examination  shall  be  given  by  the 
agent  of  the  party  on  whose  behalf  such  witness  is  to  be  ex- 
amined to  the  agent  of  the  other  party  (unless  such  notice  be 
dispensed  with).  And  that  the  deposition  when  so  taken,  to- 
getlier  with  any  documents  referred  to  therein,  or  certified 
copies  of  such  documents,  or  of  extracts  therefrom,  be  trans- 
mitted by  the  examiner,  under  seal,  to  the  Registrar  of  the 
Supreme  Court  of  Judicature,  on  or  before  the  day  of 
next,  or  such  further  or  other  day  as  may  be  ordered,  there  to 
be  filed  in  the  proper  office.  And  that  either  party  may  be  at 
liberty  to  read  and  give  such  depositions  in  evidence  on  the 
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NM^^^i*.  *"*'  ^^  ^^  action,  saving  all  just  exceptions.  And  that  the 
trial  of  this  action  be  stayed  until  the  filing  of  such  deposi- 
tions. And  that  the  costs  of  and  incident  to  this  application 
and  such  examination  be  costs  in  this  action. 

Dated  the  day  of  ,  19      . 


No.  39. 

Interpleader  Order  (Ho.  1)  (O.  59). 

In  the  Supreme  Court  of  Judicature. 
In  Chambers. 

Between  ,  Plaintiff,  and  ,  Defendant 

and 
Between  ,  Claimant,  and  ,  Respondent. 

Upon  hearing  and  upon  reading  the  aflSdavit  of  , 

dated  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  claimant  be  barred,  that  no  action  be 
brought  against  the  above-named  [sfieriff],  and  that  the  costs 
of  this  application  be 

Dated  the  day  of  ,  19      . 


No.  40. 

Interpleader  Order  (Vo.  2)  (0.  50). 

In  the  Supreme  Court  of  Judicature. 
In  Chambers. 

Between  Plaintiff, 

and 

Defendant, 
Claimant. 

Upon  hearing  the  solicitors  for  the  plaintiff,  the  claimant, 
and  the  sheriff  of  ,  and  reading  the  affidavit  of 

It  is  ordered  that  the  sheriff  withdraw  from  possession  of 
the  goods  seized  by  him  under  the.  writ  of  fieri  facias  herein 
and  claimed  by  the  claimant,  that  no  action  be  brought. 

And  that  the  pay  to  the  the  costs  of  the  inter- 

pleader to  be  taxed,  and  possession  money  to  the  sheriff. 

Dated  the  day  of  ,  19      . 
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XT        Al  ^^'  "^ 

No.  41.  •  M^n.  41,  4f. 


laterpleader  Order  (Ho.  a)  (O.  69). 

In  the  Supreme  Court  of  Judicatyure. 
In  Chambers. 

Between  ,  Plaintiff,  and  ,  Def endairt, 

and 

,  Claimant. 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

dated  the  day  of  »  19     ,  and 

It  is  ordered  that  the  above  named  claimant  be  substituted 
as  defendant  in  this  action  in  lieu  of  the  present  defendant^ 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  19     . 


No.  42. 

Interpleader  Order  (No.  4)  (0.  6D). 

In  the  Supreme  Court  of  Judicature. 
In  Chambers. 
Between  ,  Plaintiff,  and  ,  Defendant, 

and 
Between  ,  Claimant,  and  the  said  ,  execu- 

tion creditor,  and  ,  the  Sheriff  of  , 

Respondents. 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

dated  the  day  of  ,  11)     ,  and 

It  is  ordered  that  the  said  sherilF  proceed  to  sell  the  goods 
seized  by  him  under  the  writ  of  fieri  facias  issued  lierein  and 
claimed  by  the  claimant,  and  pay  the  net  proceeds  of  the  Fale 
after  deducting  the  expenses  thereof,  into  Court  in  this  cause 
to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the 
trial  of  an  issue  in  the  Supreme  Court  of  Judicature,  in  wliich 
the  said  claimant  shall  be  the  plaintiff  and  the  said  execution 
creditor  shall  be  the  defendant,  and  that  the  question  to  be 
tried  shall  be  whetlier  at  the  time  of  the  seizure  by  the  sheriff 
the  said  goods  seized  were  the  property  of  the  claimant  as 
against  the  execution  creditor. 

26 
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N;  43.  A.ud  it  is  further  ordered  that  this  is^ue  be  prepared  and 

delivered  by  the  plaintiff  therein  within  from  this  date, 

and  be  returned  by  the  defendant  therein  within  days, 

and  be  tried  at 

And  it  is  further  ordered  that  the  question  of  costs  and  all 
further  questions  be  reserved  until  the  trial  of  the  said  issue, 
and  that  no  action  shall  be  brought  against  the  said  sheriff 
for  the  seizure  of  the  said  goods. 

Dated  the  day  of  ,  19      . 


No.  43. 

Interpleadar  Order  (No.  5)  (0.  59) 

[Heading  as  in  Na  42.] 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  9  into 

Court  by  the  said  claimant  within  from  this  date,  or 

upon  his  giving  within  the  same  time  security  to  the  satisfac- 
tion of  the  Judge  [or  as  the  case  may  lie  \  for  the  payment  of 
the  same  amount  by  the  said  clainiant  according  to  the  direc- 
tions of  any  order  to  be  made  herein,  and  upon  payment  to 
the  above-named  sheriff  of  the  possession-money  from  this 
date,  the  said  sheriff  do  withdraw  from  the  possession  of  the 
goods  seized  by  him  under  the  writ  of  fieri  facias  herein  and 
claimed  by  the  claimant. 

And  it  is  further  ordered  that  unless  sucli  payment  bo  made 
or  security  given  within  the  time  aforesaid  the  said  slieriff 
proceed  to  sell  the  said  goods  and  pay  the  proceeds  of  tlie  sale, 
after  deducting  the  expenses  tlieicjf  and  the  posse;s8ion  money 
from  this  date,  into  Court  in  the  cause,  to  abide  further  order 
therein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  &c 

And  it  is  further  ordered  that  the  question  of  casts,  &c 

Dated  the  day  of  ,  19     . 
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No.  44.  ^^^'  ■^• 


Interpleader  Order  (No.  6)  (O.  59). 
[Heading  as  in  iVo.  42.] 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  S  into 

Court  by  the  said  claimant,  or  upon  his  giving  security  to  the 
satisfaction  of  the  Judge  [or  as  the  case  may  be]  for  the  pay- 
ment of  the  same  amount  by  the  claimant  according  to  the 
directions  of  any  order  to  be  made  herein,  the  above-named 
sheriff  withdi-aw  from  the  possession  of  the  goods  seized  by 
him  under  the  writ  ot  fieri  facias  issued  herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  until 
such  payment  made  or  security  given,  the  sheriff  continue  in 
possession  of  the  goods,  and  the  claimant  pay  possession- 
money  for  the  time  he  so  continues,  unless  the  claimant  de- 
sire the  goods  to  be  sold  by  the  sheriff,  in  which  case  the 
sheriff  is  to  «ell  them  and  pay  the  proceeds  of  the  sale,  after 
deducting  the  expenses  thereof  and  the  possession-money  from 
this  date,  into  Court  in  the  cause,  to  abide  further  order 
herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  \'c. 

And  it  is  further  ordered  that  the  question  of  costs,  &. 

Dated  the  day  of  ,  19     . 


No.  45. 
Interpleader  Order  (No.  7)  (O.  59). 
[Heading  as  in  No.  42.] 

The  claimant  and  the  execution  creditor  having  requested 
and  consented  that  the  merits  of  the  claim  made  by  the  claim- 
ant be  disposed  of  and  determined  in  a  summary  manner,  now 
upon  hearing  and  upon  reading  the  affidavit  of  ,  dated 

the  day  of  .  19     ,  and 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  19     . 
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Interpleader  Order  (No  8)  (0.  59). 
[Heading  as  in  Form  42.] 

Upon  hearing        and  upon  reading  the  affidavit  of  , 

dated  the        day  of        ,  19     ,  and 

It  is  ordered  that  the  above-named  sheriff  proceed  to  sell 
enough  of  the  goods  seized  under  the  writ  issued  in  the  action 
to  satisfy  the  expenses  of  the  said  sale,  the  rent  (if  any)  due, 
the  claim  of  the  claimant,  and  this  execution. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the 
said  sale  (after  deducting  the  expenses  thereof,  and  rent,  if 
any),  the  said  sheriff  pay  to  the  claimant  the  amount  of  his 
said  claim,  and  to  the  execution  creditor  the  amount  of  his 
execution,  and  the  residue,  if  any,  to  the  defendfluit. 

And  it  is  further  ordered  that  no  action  be  brought  against 
the  said  sheriff,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  19     . 


No.  47. 
Order  Bismissing  Smnmons  (generally). 
[Heading  as  in  No.  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

dated  the  day  of  ,     19,  and 

It  is  ordered  that  the  application  of  be  dismissed  with 

costs,  to  be  taxed  and  paid  by  the  to  the  [or,  and 

that  the  costs  of  and  occasioned  by  this  application  be  the 
's  in  any  event]. 

Dated  the  day  of  ,  19    . 


No.  48. 
Sommons  for  Seceiyer,  find  lojnnotion  (0.  47,  r.  16). 
In  the  Supreme  Court  of  Judicature. 

[Heading  as  in  No.  1.] 

Upon  reading  the  affidavit  of 

Let  the  defendant  attend  the  Judge  in  Chambers* 

etc.,  on  etc.,  on  the  hearing  of  an  application  on  the  pwrt  of 
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the  plaintiff  for  the  appoiutment  of  as  receiver  in  this    j^^,  4^  4^^. 

action,  on  all  usual  terms,  to  receive  the  rents,  profits  and 
moneys  receivable  in  respect  of  the  defendant's  interest  in  the 
following  jMX>perty,  namely :  ,  in  satisfaction  of  the 

sum  of  $  due  under  the  judgment  in  this*action  dated 

the  , 

And,  the  plaintiff  by  his  solicitor  hereby  undertaking  to 
adide  by  any  order  the  Court  or  a  Judge  may  make  as  to 
damages  in  case  the  Court  or  a  Judge  should  hereafter  be  of 
opinion  that  the  defendant  shall  have  sustained  any 

by  reason  of  this  order  which  the  plaintiff  ought  to  pay,  it  is 
ordered  and  directed  that  the  said  defendant  ,  his  agents 

and  servants,  and  every  of  them,  be  restrained,  and  an  injunc- 
tion is  hereby  granted  restraining  them,  and  every  of  them, 
until  after  the  hearing  of  the  above  application,  from  selling, 
charging,  or  otherwise  dealing  with  the  said  property. 

Dated  the 

Solicitor  for  the  plaintiff. 

To 


No.  49. 

EeoeiTer  Order  (Interim)  (0. 47.  r.  8). 

[Headvng  as  in  No.  1.] 

Upon  the  application  of  for  the  plaintiff  and  the 

plaintiff  by  his  undertaking  to  be  answerable  for  all 

sums  to  be  received  by  the  receiver  hereinafter  named. 

It  is  ordered  that  be  appointed  without  security  until 

the  day  of  next  inclusive  or  further  order,  to 

receive  the  rents  and  profits  of  ,  but  without  prejudice 

to  the  rights  of  any  priot  incumbrancer  or  his  possession  (if 
any)  and  the  tenants  of  the  said  estate  are  (without  prejudice 
as  aforesaid)  to  attorn  and  pay  their  rents  in  arrear  and 
growing  rents  to  the  said  so  long  as  he  shall  continue 

to  be  such  receiver,  and  that  all  questions  as  to  passing  his 
accounts  and  payments  thereunder  and  all  further  questions 
be  reserved  until  further  order. 

Defendant  to  be  at  liberty  to  apply  in  meantime. 

Dated  the  day  of  ,  19     . 
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TJ!:'  No.  50. 


Eeoeiver  Order  (0,  47.  r  8). 
[Heading  as  in  No.  1.] 

Upon  hearing  for  the  plaintitf,  and  upon  readino^  the 

affidavit  of 

It  is  ordered  that  be  appointed  receiver  [upon  first 

giving  security  by  bond  to  the  satisfaction  of  the  Registrar  of 
the  Supreme  Court  of  Judicature,  or  as  the  case  may  be]  to 
receive  the  rents,  profits,  and  monies,  receivable  in  respect  of 
the  following  property  (that  is  to  say) : 

But  this  appointment  is  to  be  without  prejudice  to  the  rights 
of  any  prior  incumbrancers  upon  the  said  premises,  who  may 
think  proper  to  take  possession  of  or  receive  the  same  by 
virtue  of  their  respective  securities,  or,  if  any  prior  incum- 
brancer is  in  possession,  then  without  prejudice  to  such 
possession. 

And  that  the  tenants  of  the  said  premises  do  attorn  and 
pay  their  rents  in  arrear  and  growing  rents  to  such  receiver. 
And  that  such  receiver  have  liberty,  if  he  shall  think  proper 
(but  not  otherwise),  out  of  the  rents,  profits,  and  monies  to  be 
received  by  him,  to  keep  down  the  interest  upon  the  prior 
incumbrances,  according  to  their  priorities,  and  be  allowed 
such  payments  (if  any)  in  passing  his  accounts,  and  that  such 
receiver  shall  on  the  day  of  next,  and  at  such 

further  and  other  times  as  may  be  ordered  by  the  Judge  file 
and  pass  such  cujcounts,  and  shall  on  the  day  of 

next,  and  at  such  further  and  other  times  as  may  be  hereafter 
ordered  by  the  Judge  pay  the  balance  or  balances  ap|>earing 
due  on  the  accounts  so  filed  or  such  part  thereof  as  shall  be 
certified  as  proper  to  be  so  paid ;  such  sums  to  be  paid  in  or 
towards  satisfaction  of  what  sliall  for  the  time  being  be  due 
in  respect  of  the  judgment  signed  on  the  day  of 

for  the  sum  of  $  debt,  and  8  for  costs,  making 

together  the  sum  of  $  ;  and  that  the  costs  of  this  oi*der 

and  of  carrying  the  same  into  effect  and  of  obtaining  the 
discharge  of  the  receiver  (such  costs  to  be  ascertained  by  the 
Judge,  or  by  the  Registrar  of  the  0)urt  if  the  Judge  shall  so 
order)  shall  be  primarily  payable  out  of  the  sums  received  by 
the  receiver,  but  if  there  shall  be  no  sums  received  or  the 
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amount  shall  be  insufficient,  the  amount  of  the  deficiency  shall    ]^^5i,'Ji, 
be  paid  by  the  judgment  debtor  to  the  judgment  creditor. 

It  is  further  ordered  that  the  balance  (if  any)  remaining 
in  the  hands  of  the  receiver,  after  making  the  several  payments 
aforesaid,  shall  forthwith  be  paid  b\^  the  receiver  into  Court 
to  the  credit  of  this  action,  subject  to  further  order. 

And  any  of  the  parties  are  to  be  at  liberty  to  apply  to  the 
Judge  in  Chambei*s  as  there  may  be  occasion. 

Dated  this  day  of  ,  19     . 


No.  51. 

Order  for  Interim  Injunction  (O.  47,  r.  8). 

[Heading  as  in  No,  1.] 

Upon  hearing  for  the  plaintiff,  and  upon  reading  the 

affidavit  of  ,  dated  the  day  of  ,  10     ,  and  the 

plaintiff  by  his  said  undertaking  to  abide  by  any  order 

the  -Court  or  a  Judge  may  make  as  to  damages  in  case  the 
Court  or  a  Judge  should  hereafter  be  of  opinion  that  the 
defendant  shall  have  sustained  any  by  reason  of  this 

order  which  the  plaintiff  ought  to  pay.  It  is  ordered  and 
directed  that  the  defendant  ,  his  agents  and  servants, 

,  and  every  of  them,  be  restrained,  and  an  injunction  is 
hereby  granted  restraining  them  and    every  of  them  from 

until  after  the  trial  of  this  action  or  imtil  further  order. 

Dated  the  day  of  ,  19      . 


No.  52. 

Order  for  Eecovery  of  Vacant  Premises  (0.  8,  r.  7). 

[Heading  as  in  No.  L] 

Upon  reading  the  affidavit  of 

It  is  ordered  that  service  of  the  writ  of  summons  in  this 
action  under  Order  VIIL,  Rule  7.  be  good  and  sufficient  service 
of  the  said  writ  for  the  recovery  of  possession  of  the  land  or 
property  claimed  in  this  action. 

Dated  the  day  of  ,  19      . 
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/«^«V  *•  No.  53. 

Order  of  Beplerin    (0.  49  r.  5). 

In  the  Supreme  Court  of  Judicature* 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

1.  Upon  the  application  of  the  above-named  plaintiff,  and 
upon  reading  the  affidavit  of  ,  dated  ,  and  upon 
hearing                 ,  solicitor  {or  counsel)  for 

2.  It  is  ordered  that  the  Sheriff  of  [here  insert  the  name  of 
the  county],  do  without  delay  take  the  security  required  by 
Rule  6  of  Order  XLIX.,  [and  where  Mule  7  applies  add  and 
Rule  7]  and  cause  to  be  replevied  to  the  plaintiff,  his  goods, 
chattels  and  personal  property  following,  that  is  to  say  :  [here 
set  &ut  description  of  property  as  in  the  affidavit  filed],  which 
the  said  plaintiff  alleges  to  be  of  the  value  of  S  ,  and  to 
have  been  taken  and  unjustly  detained  [or,  unjustly  detained, 
as  the  case  may  he]  by  the  defendant,  C.  D.,  in  order  that  the 
said  plaintiff  may  have  his  remedy  in  that  behalf. 

3.  And  it  is  further  ordered  that  the  said  Sheriff  do  forth- 
with, after  the  execution  of  this  order,  make  return  what  he 
shall  have  done  in  the  premises,  and  do  also  return  this  order. 


No.  54. 

Replevin  Bond    (0.49,  r.  0  (l)). 

Know  all  men  by  these  presents,  that  we,  A.  B.,  (the  plain- 
tiff) of  ,  W.  G.,  of  ,  and  J.  S.  of 
,  are  jointly  and  severally  held  and  firmly  bound 
to  ,  Sheriff  of  the  county  of  ,  in  the  sum  of 
$  of  lawful  money  of  Canada,  to  be  paid  to  the  said 
Sheriff,  or  his  certain  attorney,  executors,  ^ministrators  or 
assigns,  for  which  payment  to  be  well  and  truly  made  we  bind 
ourselves,  and  each  and  every  of  us  in  the  whole,  our,  and 
each  and  every  of  our  heirs,  executors  and  administrators, 
firmly  by  these  presents,  sealed  with  our  seals. 

Dated  this  day   of  ,  one   thousand   nine 

hundred  and 
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The  condition  ot*  this  obligation  is  such,  that  if  the  above 
bounden  A.  B.,  do  prosecute  his  action  with  effect  and  without 
delay  against  C.  D.,  for  the  taking  and  unjustly  detaining  [or, 
unjustly  detaining,  as  the  case  may  be]  of  his  cattle,  goods 
and  chattels,  to  wit :  [Here  set  forth  the  property  distrained, 
taken  or  detained],  and  do  make  a  return  of  the  said  prop- 
erty if  a  return  thereof  shall  be  adjudged,  and  also  do  pay  such 
damages  as  the  defendant  shall  sustain  by  the  issuing  of  the 
order  of  replevin  if  the  said  A.  B.  fails  to  recover  judgment 
in  his  said  action;  and  further  do  observe,  keep  and  perform  all 
rules  and  orders  made  by  the  Court  in  the  said  action,  [ivhere 
Rule  7,  of  Order  XLIX.  applies,  add  and  do  indemnify  and 
save  harmless  the  defendant  from  all  loss  and  damage  which 
he  may  sustain  by  reason  of  the  seizure  of  the  said  cattle,  goods 
and  chattels  (as  the  case  may  be)  and  of  any  deterioration  of 
the  same  in  the  meantime  in  the  event  of  their  being  returned, 
and  aU  costs  and  expenses  which  the  defendant  may  incur, 
including  reasonable  costs  not  taxable  between  party  and 
party],  then  this  obligation  shall  be  void,  or  else  remain 
in  full   force  and  virtue. 

Sealed  and  delivered 
in  the   presence  of 

Form  of  Assignment. 

Enow  all   men  by  these  presents,   that   I, 
Sheriff'  of  the  County  of  ,  have  at  the  request  of 

the  within-named  C.  D.,  the  defendant  in  this  cause,  assigned 
over  and  by  these  presents  do  assign  this  replevin  bond  unto 
the  said  C.  D.,  pursuant  to  the  Bales  of  the  Supreme  Court  of 
Judicature  in  that  behalf. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
this    V  day  of  ,  one  thousand  nine  hundred 

and 

Sealed  and  delivered 
in  the  presence  of 


App.  M. 
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^w-  ■'•  No.  55. 


Order  for  Examinatdon  of  alleged  Drunkard  (O.  55,  r.  1). 

In  the  Supreme  Court  of  Judicature. 

In  the  matter  of  A.  B.,  an  alleged  habitual  dmnkard. 

Whereas  a  petition  has  this  day  l>een  presented  by 
a  relative  [or  as  the  case  may  be]  of  the  above  named  A.  B., 
alleging  that  he  is  an  habitual  drunkard,  squandering  his 
property,  and  incapable  of  managing  his  affairs  [or  as  the  case 
may  he],  and  praying  that  the  matters  of  the  said  petition 
may  be  examined  into ;  I  do  therefore  hereby  order  the  said 
A.  B.  to  attend  *  me  at  ,  on  ,  the  day  of 

next  [or  instant]  at  o'clock  in  the  noon,  that 

the  matters  contained  in  the  said  petition  may  be  enquired 
into,  and  such  order  made  concerning  the  same  as  the  evidence 
then  given  shall  warrant. 

Dated,  &c. 

N.  B. — If  the.  Judge  shall  order  the  evidence  to  be  taken 
before  a  Referee,  the  above  form  may  be  altered  as  follows, 
commencing  at  the  asterisk  *  : — Before  a  Referee  at  such  time 
and  place  as  he  may  for  that  purpose  appoint  hereon,  before 
whom  the  parties  are  to  produce  their  witne.sses,  and  the  said 
Referee  is  to  return  the  evidence  taken  by  him  duly  certified, 
with  this  order,  to  me  on  or  before  the  day  of 

next,  at  o'clock  in  the  noon  at         ,  at  which  time 

and  place  I  will  hear  the  parties  and  make  such  order  in  the 
matter  as  the  evidence  shall  warrant. 


No.  56. 
Order  Appointing  Committee  of  Estate  of  Bmnkaid  (0.  55,  r.  6). 
In  the  Supreuje  Court  of  Judicature. 

In  the  matter  of  A.  B.,  an  habitual  drunkard. 

Whereas,  on  the  day  of  ,  A.  D.  19     ,  a  petition 

was  presented  on  the  part  of  ,  alleging  that  the  above 

named  A.  B.  was  an  habitual  drunkard,  and  possessed  or  en- 
titled to  prop(»rtv,  and  praying  that  the  said  A.  B.  be  declared 
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an  habitual  drunkard ;  and  whereas  on  the  hearing  of  the  said       ;««.  '57. ' 

petition  a  declaratory  order  was  made,  and  application  has 

been  made  for  the  appointment  of  a  committee  to  the  said  A. 

B/s  estate ;  it  is  therefore  ordered  that  (here  describe  ncmies 

and  additions  of  committee),  be  the  committee  of  the  estate 

of  the  said  A.  B.,  sijch  habitual  dnmkard  as  aforesaid,  and 

that  such   committee  before   they   in  any  way  intermeddle 

with  such    estate    give     security  by  bond,    in   the    penal 

sum  of  dollars,  with  sureties,  and  their 

sufficiency  be  approved  of  by  a  Referee,  before  whom  such 

bond  is  to  be  given,  who  is  to  indorse  hereon  a  certificate  when 

such  sliall  have  been  given. 

Dated,  &c. 

Ceriijicate  of  Referee, 

I,  (name  of  Referee),  the  Referee  appointed  under  the  above 
order,  do  hereby  certify  that  the  committee  therein  named  have 
given  the  security  thereby  required,  and  that  are  the 

names  and  additions  of  the  sureties,  and  that  I  have  ap- 
proved of  such  bond  and  sureties. 

Dated,  &c. 


No.  57. 

fiond  of  Oommitlee  of  Dnmkard's  Estate  (O.  55,  r.  6\ 

Know  all  men  by  these  presents,  that  we.  A.,  B.,  C.  (here 
describe  names  and  additions  of  coTnmittee  and  sureties)  are 
jointly  and  severally  held  and  firmly  bound  unto  C.  D.  (here 
describe^  the  nayne  and  addition  of  the  habitual  d/runkard\ 
in  the  sum  of  ,  lawful  money  of  Canada,  to  be  paid  to 

the  said  C.  D.,  or  his  certain  attorney,  executors  and  adminis- 
trators ;  for  which  payment  well  and  truly  to  be  made  we  do 
hereby  bind  ourselves,  our  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals. 

Dated  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 

Whereas  a  petition  was  presented  by  to  the  Supreme 

Ck)urt  of  Judicature,  alleging  that  the  above-named  C.  I),  was 
an  habitual  drunkard ;  and  whereas  on  the  matters  of  such 
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App.  K. 
No«.  57,  «8. 


petition  being  heard  a  declaratory  order  was  made  under  the 
"  provisions  of  the  Rules  of  Court  relating  to  habitual  drunkards' 
estates ;  and  whereas  the  above  bounden  {names  of  comrnittee) 
have  by  an  order  of  the  Court  made  in  the  said  matter,  been 
appointed  the  committee  of  the  said  C.  D/s  estate,  and  the 
above  bounden  (names  of  sureties)  have  been  accepted  as 
sureties  for  the  said  committee  and  have  agreed  to  become 
such  sureties.  Now,  therefore,  the  condition  of  the  above 
obligation  is  such,  that  if  the  said  ,  committee  as  afore- 

said, shall  well  and  truly  in  all  things  discharge  their  duties 
as  such  committee,  and  well  and  truly  obey  and  perform  all 
orders  and  directions  of  the  said  Court,  or  any  Judge  thereof, 
made  touching  the  said  C.  D.,  or  the  sale,  management  or  care 
of  his  estate,  then  this  obligation  to  be  void,  otherwise  of  full 
force  and  effect. 

Sealed  and  delivered  in 
presence  of 

Certificate  of  Referee, 

I  {name  of  Referee),  the  Referee  appointed  under  the  order 
appointing  a  committee,  do  hereby  certify  that  I  have  ap- 
proved, and  do  hereby  in  the  terms  of  the  said  order  approve, 
of  the  within  bond  and  tiie  sureties  therein  named  and  their 
sufficiency. 

Dated,  &a 


No.  58. 

Interloontorj  Order  Bestraming  Conveyanoes  by  AUtged  H&bitoal  Dnmkard 

{0.  56,  r-  9). 

In  the  Supreme  Court  of  Judicature. 

In  the  matter  of  A.  B.,  an  alleged  habitual  drunkard. 

The  same  as  Form  55  to  the  end,  and  then  proceed  as 

follows : 

And  I  do  hereby  order  and  direct  the  said  A.  B.,  his  attor- 
neys and  agents,  and  every  of  them,  on  pain  of  fine  and 
imprisonment,  until  order  be  made  to  the  contrary,  not  to 
niak(%  execute,  or  deliver  any  conveyance  or  assignment  of  his 
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property,  real  or  personal,  or  make  any  contract  or  engage-  w».  w. 
ment  of  or  ccmceming  the  same,  or  any  part  thereof,  in  any 
way,  or  to  intermeddle  or  deal  with  such  property  in  any  way 
or  manner  whatever;  and  I  do  hereby  also  order  and  direct 
all  Registrars  and  Deputy  Registrars  of  Deeds,  on  pain  of  fine 
and  imprisonment,  until  order  shall  be  made  to  the  contrary, 
not  to  register  or  receive  for  registry  in  their  several  offices 
any  conveyance  or  assignment  executed  by  the  said  A.  B.  of  ' 
any  real  or  personal  estate. 

Dated,  &c. 


No.  59. 


Order  Bestrainiiig  Oonveyanoes  by  Alleged  Habitual  Dnmkard 
(0.  65.  r.  11). 

In  the  Supreme  Court  of  Judicature. 

In  the  matter  of  A.  B.,  ,  an  alleged  [if  made  a^t  the 

time  of  m^aking  the  declaratory  order  or  afterwards,  omit  the 
word  ''alleged"]  habitual  drunkard. 

Whereas  a  petition  in  this  matter  was  presented  on  the 
day  of  ,  on  behalf  of  ,  the  petitioner ;  and 

whereas  on  application  made  to  me  this  day  on  behalf  of  the 
said  petitioner,  it  appears  to  my  satisfaction  that  the  said 
A.  B.  is  likely  to  convey  or  assign  his  property  [or  as  the.  case 
may  be.]  I  do  therefore  order  and  direct  the  said  A.  B.  &c., 
[as  in  restraining  clause  of  Form  58], 

[N.  B. —  If  the  order  be  made  at  the  same  time  as  the 
declaratory  order,  the  form  may  be  altered  as  follows  (Entitled 
as  above] : 

Whereas  after  the  hearinj^  of  the  evidence  given  before  me 
[t/7*  returned  to  me]  on  the  allegations  of  the  petition  in  this 
matter,  I  have  made  a  declaratory  order  herein,  and  it  there- 
fore seems  ri^jht  that  the  said  A.  B.  should  be  restrained  from 
dealing  or  intermeddling  with  his  estate,  I  do  therefore  hereby 
order  and  direct,  &c  [the  same  as  before,] 
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No.  1. 
Snmmoiu  b7  fieferee  (O.  58,  r.  32). 
In  the  Supreme  Court  of  Judicature. 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Or. 
Between  C.  D.,  Petitioner, 
and 
R  F.,  Defendant. 

The  defendant  E.  F.,  [or  O.  H.,  of,  &c]  is  hereby  summoned 
to  attend  at  the  Chambers  of  Mr.  Justice  ,  at  [or  at  my 

Chambers  at  ]  on  the  day  of  ,  at 

o'clock  in  the  noon,  to  be  examined  [pv  to  be  examin- 
ed as  a  witness]  on  the  part  of  the  ,  for  the  purpose  of 
the  proceedings  directed  by  Mr.  Justice  ,  to  be  taken 
before  me. 


Dated  the  day  of  ,19 


X.  Y., 

Referee. 


This  summons  was  taken  out  by  of  ,  solicitor 

for 


No.  2. 


Porm  of  Advertisement  for  Claimants  not  being  Creditors  (0.  5S,  r.  16). 

Pursuant  to  a  judgment  [or  order]  of  the  Supreme  Court  of 
Judicature  made  in  [the  matter  of.  the  estate  of  and  in] 

an  action  by  against  ,  the  person  claiming  to 

be  next  of  kin  to  [or  the  heir  of,  as  the  case  tnay  be]        ,  late 
of  ,  in  the  county  of  ,  who  died  in  or  about  the 

month  of  ,  are  by  their  solicitors,  on  or  before  the 

day  of  ,  to  come  in  and  prove  their  claims  at  the  Cham- 


Digitized  by 


Google 


Administration,  Receivers,  Etc.  416 

bers  of  Mr.  Justice  ,  at  [or  at  my  Chambers  at  ]     ^^9^4, 

or  in  default  thereof  they  will  be  peremptorily  excluded  from 
the  benefit  of  the  said  judgment  [or  order].      The  day 

of  ,  at  o'clock  in  the  noon,  at  the  said 

Chambers  is  appointed  for  hearing  and  adjudicating  upon  the 
claims. 

Dated  the  day  of  ,19 


No.  3. 

Form  of  Advertisement  for  Creditors  (0.  58,  r.  16). 

Pursuant  to  a  judgment   [or  an  order]   of  the  Supreme 
Court  of  Judicature  made  in  [the  matter  of  the  estate  of  A.B., 
and  in]  an  action  S.  against  P.,  the  creditors  of  A.  B.,  late  of 
,  in  the  county  of  ,  who  died  in  or  about  the 

month  of  ,  1^     ,  are  on  or  before  the  day  of 

19     ,  to  send  by  post,  prepaid,  to  E.  F.,  of  ,  the  solicitor 

of  the  defendant,  C.  D.,  the  executor  [or  administrator]  of  the 
deceased  [or  as  nuiy  be  directed],  their  Christian  and  sur- 
names, addresses  and  descriptions,  the  full  particulars  of  their 
claims,  a  statement  of  their  accounts,  and  the  nature  of  the 
securities  (if  any)  held  by  them,  or  in  default  thereof,  they 
will  be  peremptorily  excluded  from  the  benefit  of  the  said 
judgment  [or  order].  Every  creditor  holding  any  security  is 
to  produce  the  same  before  Mr.  Justice  ,  [or  before  Mr. 

,  Referee,  as  the  cane  may  be],  at  his  Chambers  at 
on  the  day  of  ,19     ,  at  o'clock  in  the  noon, 

being  the  time  appointed  for  adjudication  on  the  claima 

Dated  this  day  of  ,  19     x 


No.  4 

Vitice  to  Creditor  to  Prodnoe  Doonmeats  (0.  58,  r.  18). 

[Title,] 

You  are  hereby  required  to  produce  in  support  of  the  claim 
sent  in  by  you  against  the  estate  of  A.  B.,  deceased  [describe 
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Aw.  I^ 


the  doeument  required  to  be  produced],  before  Mr.  Justice 
,  [or  before  Mr.  ,  Referee,  as  the  case  may  be]  at 

his  Chambers  at  ,  on  the  day  of  ,  10     ,  at 

o'clock  in  the  noon. 

Dated  this  day  of  19     . 

G.  R,  of,  &C., 

Solicitor  for  plaintiff 
[or  defendant]. 
To  Mr.  S.  T. 


No.  6. 


Affidayit  of  Ezeontoror  Admiiiistratoas  to  OlaimB  of  Oreditora 

(O.  68,  r.  20). 

In  the  Supreme  Court  of  Judicature. 

[Tide.] 

We,  C.  D.,  of,  &c  the  above-named  plaintiff  [or  defendant, 
or- as  the  case  may  be],  ihe  executor  [or  administrator]  of  A. 
B.,  late  of  ,  in  the  county  of  ,  dececised,  and  E.  F., 

of,  &C.,  solicitor,  severally  make  oath  and  say  as  follows : 

I,  the  said  E.  F.,  for  myself,  say  as  follows : — 

1.  I  have  in  the  paper  writinor  now  produced,  and  shown  to 
me,  and  marked  A.,  set  forth  a  list  of  all  the  claims  the  parti- 
culars of  which  have  been  sent  in  to  me  by  persons  claiming 
to  be  creditors  of  the  said  A.  B.,  deceased,  pursuant  to  the 
advertisement  issued  in  that  behalf,   dated   the  day   of 

,19     . 
And  I,  the  said  C.  D.,  for  myself,  say  as  follows  : — 

2.  I  have  examined  the  particulars  of  the  several  claims 
mentioned  in  the  paper  writing  now  produced,  and  shown  to 
me,  and  marked  A.,  and  I  have  compared  the  same  with  the 
books,  accounts  and  documents  of  the  said  A.  B.,  [or  as  may 
be,  and  state  any  other  inquiries  or  investigations  made],  in 
order  to  ascertain,  so  far  as  I  am  able,  to  which  of  such  claims 
the  estate  of  the  said  A.  B.  is  justly  liable. 

3.  From  such  examination  [and  state  any  other  re^isons] 
1  am  of  opinion  and  verily  believe,  that  the  estate  of  the  swd 
A.  B.  is  justly  liable  to  the  amounts  set  forth  in  the  sixtti 
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column  of  the  first  part  of  the  said  paper  writing,  marked  A., 
and  to  the  best  of  my  knowledge  and  belief,  such  several 
amounts  are  justly  due  from  the  estate  of  the  said  A-  B.,  and 
proper  to  be  allowed  to  the  respective  claimants  named  in  the 
said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A.  B.  is 
not  justly  liable  to  the  claims  set  forth  in  the  second  part 
of  the  said  paper  writing,  marked  A.,  and  that  the  same 
ought  not  to  be  allowed  without  proof  by  the  respective  claim- 
ants [or,  I  am  not  able  to  state  whether  the  estate  of  the  said 
A.  B.  is  justly  liable  to  the  claims  set  forth  in  the  second  part' 
of  Uie  s€Lid  paper  writing,  marked  A.,  or  whether  such  claims, 
or  any  parts  thereof,  are  proper  to  be  allowed  without  further 
evidence]. 

5.  Except  as  hereinbefore  mentioned,  there  are  not,  to  the 
best  of  my  knowledge,  information,  and  belief,  any  other 
claims  against  the  estate  of  the  said  A.  B. 

Sworn,  &c 


App.  Im 


No.  6. 
Exhibit  refbned  to  m  Affldayit  (K o.  5). 
A. 
[Title] 
List  of  claims,  the  particulars  of  which  have  been  sent  in  ta 
E.  F.,  the  solicitor  of  the  plaintiff  [or  defendant,  or  as  may  he\ 
by  persons  claiming  to  be  creditors  of  A-  B.,  deceased,  pur- 
suant to  the  advertisement  issued  in  that  behalf,  dated  the 
day  of  ,  19     . 

This  paper  writing  marked  A.  was  produced  and  shown  to 
,  and  is  the  same  as  is  referred  to  in  his  aflBdavit  sworn 
before  me  this  day  of  ,  19     . 

First  Part.— Claiiis  Pjiopbr  to  be  Aixowbit  Wrrnour    * 

PlTRTHKR   EVIDRNCB. 


SerUl 
No. 


Claimant. 


AddreHHCsand  i  Paiticularfi 
lieacrtptions.    i    of  Claim. 


Amount 
Claimed. 


Amt  Proper 
to  be  Allowed. 


27 
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Sboond  Part.— Claims  Which  Ought  to  bb  Provbd  by  thk 

Claimants. 


Serial 
Na 


Summ  of 
Olaimants. 


Addreeses  and 
DescriptioiiB. 


Putlealarsof 
Claim. 


Amount 
daiined. 


No.  7. 


Notice  to  Creditor  of  Allowance  of  Olaim  (0.  5S,  r,  24). 
[Title.] 

The  claim  sent  in  by  you  against  the  estate  of  A.  B.,  de- 
ceased, has  been  allowed  at  the  sum  of  $  ,  with  interest 
thereon  at  per  cent  per  annum,  from  the  day 
of                ,  19       ,  and  $            for  costs. 

[If  part  only  aUowedy  add,  If  you  claim  to  have  a  lar^^er 
sum  allowed,  you  are  hereby  required  to  prove  such  further 
claim,  and  you  are  to  file  such  affidavit  as  you  may  be  advised 
in  support  of  your  claim,  and  give  notice  thereof  to  me  on  or 
before  the  day  of  ,  19      ,  next,  and  to  attend 

by  your  solicitor  at  the  Chambers  of  Mr.  Justice 
[o7'  at  the  Chambers  of  Mr.  ,  Referee,  as  the  case  inay 

he\  at  ,  on  day  of  ,  19      ,  at 

o'clock  in  the  noon,  being  the  time  appointed 

for  adjudicating  on  the  claim.] 


Dated  this 


day  of 


19 


G.  R.,  of,  &c.,  solicitor  for  the  plaintiff  [or  defendant]. 
To  Mr.  P.  R. 
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No.  8. 

Votioe  to  Oreditor  to  FroTe  liiB  Olaim  (O.  58,  r.  24). 

[Title,] 

Tou  are  hereby  required  to  prove  the  claim  sent  in  by  you 
against  the  estate  of  A.  B.,  deceased.  You  are  to  file  such 
affidavit  as  you  may  be  advised  in  support  of  your  claim,  and 
give  notice  thereof  to  me  on  or  before  the  day  of 

next  and  to  attend  by  your  solicitor  at  the  Chambers  of  Mr. 
Justice  [or  at  the  Chambers  of  Mr.  Referee, 

cw  the  case  may  be],  at  ,  on  the  day  of  , 

19      ,  at  o'clock  in  the  noon,  being  the  time  ap- 

pointed for  adjudicating  on  the  claim. 

Dated  this  day  of  ,  19      . 

Q.  R.,  of,  &c.,  solicitor  for  the  plaintiff  [or  defendant]. 
To  Mr.  S.  T. 


No.  9. 
Beport  of  Referee  (O.  58,  r.  34). 
[Title,] 
[Proceed  after  introductory  clause  as  follows :  ] 

1.     The  defendants  ,  the  executors  of  ,  the 

testator,  have  received  personal  estate  to  the  amount  of  $  , 
and  they  have  paid,  or  are  entitled  to  be  allowed  on  account 
thereof,  sums  to  the  amount  of  $  ,  leaving  a  balance  due 

from  [or,  to]  them  of  9  on  that  account. 

The  particulars  of  the  above  receipts  and  pajrments  appear 
in  the  account  marked  ,  verified  by  the  affidavit  of 

,  dated  the  day  of  ,  and  which  account 

is  to  be  filed  with  this  report,  except  that  in  addition  to  the 
sums  appearing  on  such  account  to  have  been  received,  the 
said  defendants  are  charged  with  the  following  sums  [state 
the  same  here  or  in  a  schedule],  and  except  that  I  have  dis- 
allowed the  items  of  disbursement  in  the  said  account  num- 
bered        ,  and 

[Or  in  cases  where  a  transcript  has  been  m^de.] 
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Apm  E.  The  defendants  have  brought  in  an  account  verified 

' —  by  the  affidavit  of  ,  dated  the  day  of  , 

and  which  account  is  marked  ,  and  is  to  be  tiled  with 

this  report.     The  account  has  been  altered,  and  the  account 
marked  ,  and  which  is  also  to  be  filed  with  this  report, 

is  a  transcript  of  the  account  as  altered  and  passed. 

2.  The  debts  of  the  testator  which  have  been  allowed,  are 
set  forth  in  the  schedule  hereto,  and  with  the  interest 
thereon,  and  costs  mentioned  in  the  schedule,  are  due  to  the 
persons  therein  named,  and  amount  altogether  to  $ 

3.  The  funeral  expenses  of  the  testator  amount  to  the  sum 
of  $  ,  which  I  have  allowed  the  said  executors  in  the  said 
account  of  personal  estate. 

4.  The  legacies  given  by  the  testator  are  set  forth  in  the 

schedule  hereto,  and  with  the  interest  therein  mention- 
ed remain  due  to  the  persons  therein  named,  and  amount 
altogether  to  $  . 

5.  The  outstanding  personal  estate  of  the  testator  consists 
of  the  particulars  set  forth  in  the  schedule  hereto. 

6.  The  real  estate  to  which  the  testat(»'  was  entitled  con- 
sists of  the  particulars  set  forth  in  the  schedule  hereto. 

7.  The  defendants  have  received  rents  and  profits  of  the 
testator's  real  estate,  &c.,  [in  a  form  similar  to  that  provided 
with  respect  to  the  personal  estate,'] 

9.  The  incumbrances  affecting  the  said  testator's  real  estate 
are  specified  in  the  schedule  hereto. 

9.  The  real  estates  of  the  testator  directed  to  be  sold,  have 
been  sold,  and  the  purchase-monies  amounting  altogether  to 
$  have  been  paid  into  Court. 

N.  B. — The  above  numbers  are  to  correspond  with  the 
numbers  in  the  order  after  each  statement ;  the 
evidence  produced  is  to  be  stated  as  follows :  — 

The  evidence  produced  on  this  account  {or,  inquiry]  consists 
of  the  probate  of  the  testator's  wiU,  the  affidavit  of  A.  R, 
dated  ,  and  paragraph  numbered  of  the  affidavit 

of  C.  I).,  dated 
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No.  10. 


Affidavit  Verifying  Aooonnts  and  Answering  Uiaal  Inquiries  as  to  Seal 
and  Personal  Estate  (0.  58,  r.  36). 

In  the  Supreme  Court  of  Judicature. 

[TiUe.] 

We,  A.  B.,  of,  fee  C.  D.,  of,  &c.,         aiwi  K  R,  of,  &c., 

the  above-named  defendants,  severally  make  oath  and 
say  as  follows : 

1.  We  have  according  to  the  best  of  our  knowledge,  infor- 
mation, and  belief,  set  forth  in  Schedule  I.  hereto  a  full 
account  and  inventory  of  the  personal  estate  of  or  to  which 
G.  H.  ,  the  testator  in  the  judgment  [or,  order]  dated 

made  in  this  action  [or,  matter]  named,  who  died  on 
the  day  of  ,  was  possessed  or  entitled  at  the 

time  of  his  death,  and  Tiot  by  him  specifically  bequeathed. 

2.  Save  what  is  set  forth  in  the  said  Schedide  I.,  and  what 
is  by  the  said  testator  specifically  bequeathed,  the  said  testator 
was  not  to  the  best  of  our  knowledge,  information,  or  belief^ 
at  the  time  of  his  death  possessed  of  or  entitled  to  any  debt 
or  sum  of  money  due  to  him  from  us  or  any  of  us  on  any 
account  whatsoever,  nor  to  any  leasehold  or  other  personal 
estate  whatsoerer. 

3.  The  said  testator's  funeral  expenses  have  been  paid. 
The  same  consist  of  the  items  of  disbursements  numbei^ 

and  in  the  account  hereinafter  referred  to  [or  if 

not  paid,  it  should  be  so  stated  with  the  amount  dvs  and  to 
whom  due]. 

4.  We  have  in  the  account  marked  A.,  now  produced  and 
shown  to  us,  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  a  full  account  of  the  personal  estate 
of  the  said  testator,  7wt  by  him  specifically  bequeathed,  whidi 
has  come  to  our  hands  or  to  the  hands  of  any  of  us,  or  to  the 
hands  of  any  person  or  persons  by  our  order,  or  the  order  of 
any  of  us,  or  for  our  use  or  the  use  of  any  of  us,  with  the 
times  when,  the  names  of  the  persons  from  whom,  and  on 
what  account  the  same  has  been  received,  and  also  a  like 
account  of  the  disbursements,  allowances,  and  payments  made 


App.  L. 
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MoTio.  by  us  or  any  of  us  on  account  of  the  said  testator's  funeral 
expenses,  debts,  and  personal  estate,  together  with  the  times 
when,  the  names  of  the  persons  to  whom,  and  the  purpases 
for  which  the  same  were  disbursed^  allowed,  or  paid. 

6  And  we,  each  speaking  positively  for  himself,  and  to 
the  best  of  his  knowledge  and  belief  as  to  other  persons,  fur- 
ther say  that  except  as  appears  in  the  said  account  marked 
A.,  we  have  not,  nor  has  any  of  us,  nor  have  nor  has  any  other 
person  or  persons  by  our  order  or  the  order  of  any  of  us,  or 
for  our  use  or  the  use  of  any  of  us,  possessed,  received,  or  got 
in  any  part  of  the  said  testator's  personal  estate,  nor  any 
money  in  respect  thereof,  and  that  the  said  account  marked 
A.  does  not  contain  any  item  of  disbursement,  allowance,  or 
payment,  other  than  such  as  has  actually  been  disbursed,  paid, 
or  allowed  on  the  account  aforesaid. 

6.  To  the  best  of  our  knowledge,  information,  and  belief, 
the  personal  estate  of  the  said  testator,  now  outstanding  or 
undisposed  of,  consists  of  the  particulars  set  forth  in  Schedule 
II.  hereto. 

7.  Save  what  is  set  forth  in  the  Schedule  II.,  there  is  not 
to  our  knowledge,  information,  or  belief,  any  part  of  the  said 
testator's  personal  estate  now  outstanding  or  undisposed  of. 

8.  We  have,  according  to  the  best  of  our  knowledge,  infor- 
mation, and  belief,  set  forth  in  Schedule  III.  hereto  the  par- 
ticulars of  all  the  real  estate  which  the  said  G.  H.  was  seized 
of  or  entitled  to  at  the  date  of  his  death. 

9.  Save  what  is  set  forth  in  the  said  Schedule,  the  said 
testator  was  not,  to  the  bcvst  of  our  knowledge,  information, 
or  belief,  at  the  time  of  his  death,  seized  of  or  entitled  to  any 
real  estate  whatsoever. 

10.  We  have,  according   to   the  best  of  our  knowledge, 
information,  and  belief,  set  forth  in  Schedule  IV.  hereto  the 
particulars  of  all  the  incumbrances  affecting  the  said  testator's 
real  estate,  and  what  part  thereof  such  incumbrances  respec 
tively  affect. 

11.  W^e  have  in  the  account  marked  B.  now  produced  and 
shown  to  us,  according  to  the  best  of  our  knowledge,  informa- 
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tion,  and  belief,  set  forth  a  full  account  of  all  the  rents  and 
profits  of  the  said  testator^s  real  estate  which  has  come  to  our 
hands  or  to  the  hands  of  any  of  us,  or  to  the  hands  of  any 
person  or  persons  by  our  order,  or  the  order  of  any  of  us,  or 
for  our  use,  or  the  use  of  any  of  us,  and  the  times  when,  the 
names  of  the  persons  from  whom,  on  what  account,  in  respect 
of  what  part  of  such  estate  the  same  have  been  received,  and 
the  times  when  the  slime  became  due,  and  also  a  like  account 
of  the  disbursements,  allowances,  and  payments  made  by  us, 
or  any  or  either  of  us,  in  respect  of  the  said  testator's  real 
estate,  or  the  rents  and  profits  thereof,  and  the  times  when, 
the  names  of  the  persons  to  whom,  and  the  purposes  for  which 
the  same  were  made, 

12.  And  we,  each  speaking  positively  for  himself,  and  to 
the  best  of.  his  knowledge  and  belief  as  to  other  persons, 
further  say  that,  except  as  appears  in  the  said  account  marked 
B.,  we  have  not,  not  has  any  of  us,  nor  has  any  other  person 
by  our  order,  or  the  order  of  any  of  us,  or  for  our  use,  or  the 
use  of  any  of  us,  possessed,  received  or  got  in  any  rents  or 
profits  of  the  said  testator's  real  esUite,  nor  any  money  in 
respect  thereof,  and  that  the  said  account  marked  B.  does  not 
contain  any  item  of  disbursement,  payment,  or  allowance,  other 
than  such  as  has  actually  been  disbursed,  paid,  or  allowed  as 
above  stated. 

The  First  Schedule  above  referred  to. 

1.  $250  cash  in  the  house. 

2.  $500  cash  at  the  testator's  bankers,  Messrs.  A.  and  B. 

3.  $5,000  Dominion  of  Canada  3  per  cent,  bonds  standing 
in  the  testator's  name. 

4.  $50  due  from  John  James,  for  half  year's  rent  of  house 
at  ,  to  May  1, 19     . 

6.  $32.00  balance  remaining  due  from  John  Thomas  on 
account  of  half  year's  rent  of  farm  at  ,  to  November  1. 

6.  $500,  a  debt  due  from  Samuel  Jones  on  a  bond,  with 
interest  from  ,  at  per  cent. 

7.  A  leasehold  house  situate  at  ,  held  under  a  lease 
for  a  term  of             ,  which  will  expire  on  ,  at  a  rent  of 
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V^i      9^^^  a  year,  underlet  to  James  Evans  for  a  term  which  will 
expire  on  ,  at  a  rent  of  $900  a  year. 

8.    $150,  half  a  year's  rent  due  from  the  said  James  Evans 
to 

The  Second  Schedule  abeve  referred  to. 

[The  particvdars  to  he  set  forth  i/ti  Ike  same  fMmner  as 
above.'] 

The  Third  Schedule  above  referred  to. 
[To  contain  a  short  particvXar  of  the  real  estate,] 

The  FocTRTH  Schedule  above  referred  to. 

[To  contain  a  short  particular  of  the  incumbranceSy  and 
showing  what  part  of  the  above  real  estaiteisstibject  to  each] 
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No.  11. 

Aoooimt  of  Personal  Estate,  being  Aoooont  A»  referred  to  in  Form  No.  10. 

(0.  58.  r.  35). 

A. 

In  the  Supreme  Court  of  Judicature. 

[Tide.] 

This  account  marked  A.  was  produced  and  shown  to  A.  B. 
C.  D.,  and  E.  F.,  and  is  the  account  referred  to  in  their  affi- 
davit sworn  this  day  of 

Before  me  [to  be  signed  here  by  Commiesumer  or  o£lcer 
before  whom  the  ajffidavit  is  sworn], 

Eeceipts. 
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Am.  Ms. 

N:  U. 


No,  of 

Date  when 

Names  of  Peroons 

On  whataccoont 

Amount 

Item. 

received. 

from  whom  received. 

received. 

received. 

10     . 

$ 

1 

Found  in  house. 

2 

Evans  and  Co.    . 

Balance  in  Bankers'. 

3 

Half-year's    dividend 
on  $2,000  3  per  cent. 

bonds  due. 
Bond  debt  of  $500  and 

4 

John  James .    . 

interest  from 

to 

6 

Samuel  Jones  . 

Bond  debt  of  1300  and 
interest  from 
to 

6 

James  Evans    . 

Half-year's  rent  of 
leasehold  house  due 

7 

Wm.Williams . 

Produce  of  sale   of 
the  above  leasehold 
house. 

Disbursements. 


Naof 
Item. 


Date  when 
paid  or 
eulowed. 


10 


Names  of  Persovie  to 
whom  paid  or  allowed 


James  Price 

Messrs.  A.  &  B. 
John  George    . 


James  Piice 


For  what  purpose  paid 
or  allowed. 


Undertaker's  bill  for 
funeral. 

Expenses  of  Probate. 

A  debt  due  him  for 
medical  attendan- 
ce. 

Bond  debt   of   $1,000 
and  $25  for  interest 
thereon  from 
to 


Amount 
paid  or 
allowed. 
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No.  !•?. 


Accounts  of  Rents  and  Profits,  being  Account  B,  referred  to  in  Form  No.  10. 

{0.  58,  r. ;«). 


B. 

In  the  Supreme  Court  of  Judicature. 

[TiUe.] 

This  account  marked  B.  wavS  produced  and  shown  to  A.  B., 
C.  D.  and  E.  F.,  and  is  the  account  referred  to  in  their  affi- 
<laTit  sworn  this  day  of 

Before  me  [to  be  signed  Jure  by  Commissioner  or  officer 
before  whom  affidavit  swoim,] 

RECEIKfS. 


I  On  what  Aoconnt  and  in 

No.  of  I  Date  when!    Names  of  Persons    '  respect  of  what  Part  of 

Iiem.  I  received,    from  whom  received  the  F^tate  received 

I  and  when  due. 


John  James    .     .   Half -year's    rent    for 
farm    in    parish    of 

I  ,  due 

Thomas  James    .i  One     quarter     year's 
rent    of    house    at 

I  ,  due 

John  Janieh    .     .  Same  as   No.    1,   due 


Amonnt 
received. 


Disbursements. 


v«  «f  'Date  when  I  Names  of  PeraoDs  to  '      i-^,  _,Kofc  nn,.«ww^  ^^m 
u.fS   \    T^^^o^  whom  paid  or       i      ^**  ^^iRJIS^  P*"*^ 

*t<^m-      iUowed.  ,  allowed.  oraUowed. 


19 


Sun  Insurance 
Office .     .     . 


l^omas  Carpen- 
ter     .    .    .    . 


James  Francis 


One  year's  insurance 
against  fire,  due 


Repairs  at  John  James' 
tarm. 


City  assessment,  half- 
year  due  10th  Oct. 


Amoimt 
pakior 
allowed. 
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]to.  14. 


No.  14. 

List  of  Debts  Allowed  (0.  58,  r.  35). 

James  v.  Jones. 

List  op  Debts. 


No.  of 
Entry 

of 
Claiin. 


Nsmes  of  Creditors. 


Addressee. 


James  Allen 


Charles  Cohen 


St.  John,  Physician. 

Interest 

Costs 


96  Queen  Street.  Sussex.  Qen- 
tleman.  executor  of  John 
Thomas. 


Interest  from     5th   October, 
1905,  at  5  per  cent 


John  Dennis  an 


Owen  Thomas.     P»™er8 


Costs 


Woodstoeh,  Grocers  and  co- 


Interest  from   16th    October. 
1905,  at  5  per  cent     . 


Another  debt 

Interest 

Costs 


Amounts 
allowed  for 

Principal, 

Interest  and 

Costs. 


100.00 
4.00 
2.00 


67.00 


4.00 


2.20 


100.00 

5.00 

62.00 

2.10 

2.40 


Total 

Amounts 

Due. 


106.00 


78.20 


171.50 
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No.  15. 

List  of  LegaoidB  BemainiDg  Unpaid  (0.  58,  r.  35). 

James  v.  Jones. 

List  of  Legacies. 


Names  of  Legatees. 

Descriptions. 

AmoYmts  of 

Principal  and 

Interest 

Total 

Amoontti 

Dae. 

James  Oliver    . 

Sod  of  testator,  an  infant 
Interest 

Of  Moncton,  widow     .    . 

Interest  frofli  1st  Jan.,  1806 

the  death  of  testator    . 

Of  St.  Andrews  .... 
Paid  in  part 

Interest  

9100  00 
766 

«107  66 

54  80 

Mary  Russell    . 

50  00 
480 

Jane,  the  wife  of 
John  WiUiams 

250  00 
50  00 

200  00 
14  11 

214  10 

Total    . 

No.  16. 

List  of  Annaitiea  and  Arrears  Due  (O.  58,  r.  35). 

List  of  Annuities. 


Names  of  Annul- 
tAnts. 

Desoription  of  Aunnitantsand 
Nature  of  Annuities. 

Amounts  of 

Amounts  of 
-ipreare  due. 

Mary  Jones  .    . 
Maria  Williams 

Spinster,  daughter  of  tes^ 
tator,  during  her  life  . 

Widow  of  testator,  during 
her  life  and  widowhood 

Ai  rears  due  from  7th  Aug- 
ust, 1905,  down  to  which 
it  has  been  paid    .    . 

Totals 

150  00 
200  00 

$25  00 
300  00 

1 

$ 
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No.  17. 

List  of  Apportionments  among  Creditors  or  Legatees  (0  58,  r.  35). 

Apportionment  among  Cbkditobs  (or  Legatees). 
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App.  li. 


Names  of  Creditors 
(or  Legatees). 

Addreeaas. 

Amoiin|»  be- 
fore oertdfied 
to  be  due  and 
gabseqnent 
iBterest. 

Totals  due 

Amounts 
apport'd. 

JohD  Jones      . 

St.  John, 

Merchant. 

Subsequent  interest 

St.  Stephen,   in  the 
oounly  of  Charlotte, 
executors     of   Wil- 
liam    Young,     de- 
ceased. 

Subsequent  interest. 

$200  00 
17  00 

$217  00 

$217  00 
Total 

57  00 
157  00 

Tlunxiat  Toung 
and    Robert 
Young. 

$200  00 
17  00 

% 

No.  18. 


General  Form  of  Aeoognizanoe  (0.  71,  r.  U). 

In  the  Supreme  Court  of  Judicature. 

A.  B.,  of  ,  in  the  County  of  ,  before  oOr  Sover- 

eign Lord,  the  King,  in  his  Supreme  Court  of  Judicature,  per- 
sonally appearing,  doth  acknowledge  himself  to  owe  to  the 
Registrar  and  his  successors  the  sum  of  $  lawful  money . 

of  Canada,  to  be  paid  to  the  said  Registrar  or  his  successors, 
and  unless  he  does  so  he  grants  for  himself,  his  heirs,  execu- 
tors mkI  administrators,  that  the  said  sum  of  shall  be 
levied,  recovered  and  received  of  and  from  him  and  each  of 
them,  and  from  all  and  singular  his  goods,  chattels,  lands  and 
tenements  wheresoever  the  same  may  be  found. 

Witness  our  said  Sovereign  Lord  Edward  the  Seventh,  by  the 
Grace  of  God  of  the  United  Elingdom  of  Great  Britain  and 


Digitized  by 


Google 


432  Administration,  Receivers,  Etc. 


W— .  M,  It. 


Ireland,  and  of  the  British  Dominions  beyond  the  Seas,  King, 
Defender  of  the  Faith,  and  so  forth,  at  the  Supreme  Court  of 
Judicature,  the  day  of  ,  19     . 

Whereas  (here  recite  the  suhatance  of  the  order  or  decree 
showing  the  occdsion  for  the  security).  Now  the  condition  of 
recognizance  is  such  [here  insert  the  condition  on  which  the 
same  is  given],  * 

Taken  and  acknowledged,  &c. 


No.  19. 
Eeoeircr's  Recogniwmoe  (O.  47,  r.  17). 

A.  B.  ,of  ,aD.  ,of  ,andRF. 

of 

Before  our  Sovereign  Lord  the  King  in  his  Supreme  Court  of 
Judicature  persoiially  appearing,  do  acknowledge  themselves, 
and  each  of  them  doth  acknowledge  himself,  to  owe  to  the  Re- 
gistrar of  the  Supreme  Court-of  Judicature  the  sum  of  ,  to 
be  paid  to  the  said  ,  or  his  successors,  and  unless  they  do 
pay  the  same,  they,  the  said  ,  do  grant,  and  each  of  them 
doth  grant  for  himself,  his  heirs,  executors,  and  administra- 
tors, that  the  said  sum  of  shall  be  levied,  recovered,  and 
received,  of  and  from  them  and  each  of  them,  and  of  and 
from  all  and  singular  the  lands,  tenements,  and  hereditaments, 
goods  and  chattels,  of  them  and  each  of  them  wheresoever  the 
same  shall  or  may  be  found. 

Witness  our  said  Sovereign  Lord,  Edward  the  Seventh,  by 
the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  of  the  British  Domini<ms  beyond  the  Seas, 
King,  Defender  of  the  Faith,  and  so  forth,  at  the  Supreme 
Court  of  Judicature,  the  day  of  ,  19      . 

Whereas,  by  an  order  of  the  Supreme  Court  of  Judicature, 
made  by  Mr.  Justice  in  an  action  in  the  matter  of 

&e.  [here  give  title  of  action]  A.  B.  v.  C.  D,  and  dated 

the  day  of  .     It  was  ordered  that  [recite  so  much 

of  order  as  may  he  nereHsary]. 

And  whereas  the  Judge  hath  [approved  of  the  said 
as  a  proper  person  to  be  such  receiver  oi*  such  receiver  and 
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manager,  as  the  case  may  be]  and  hath  approved  of  the  above 
bounden  and  as  sureties  for  the  said  ,  and  hath 

also  approved  of  the  above-written  recognizance  with  the  un- 
derwritten condition  as  a  proper  security  to  be  entered  into  by 
the  said  A.  B.,  C.  D ,  and  E.  F.  pursuant  to  the  said  order 

and  the  rules  of  the  SupreineCourt  of  Judicature  in  that  behalf, 
and  as  well  in  respect  of  the  period  for  which  the  said 
has  been  appointed  such  receiver  (or  receiver  and  manager) 
as  aforesaid,  as  also  in  respect  of  any  extended  or  further 
period  during  which  he  may  be  continued  or  appointed  such 
receiver  (or  receiver  and  manager),  either  under  the  said 
order  or  under  any  further  order  in  the  said  action. 

Now  the  condition  of  the  above- written  recognizance  is  such 
that  if  the  said  do  and  shall  duly  account  for  all  and 

every  the  sura  and  sums  of  money  which  he  shall  so  receive 
on  account  of  the  [follow  words  of  order]  rents  and  profits  of 
the  real  estate,  and  in  respect  of  the  personal  estate  of  the 
said  ,  and  in  respect  of  the  said  business,  including  as 

well  all  and  every  the  sum  and  sums  so  received  in  respect  of 
tlie  period  for  which  the  said  has  been  appointed  sucli 

receiver  (or  receiver  and  manager)  as  aforesaid,  as  also  all 
and  every  the  sum  and  sums  so  received  in  respect  of  any 
appointment  for  any  extended  or  further  period  during  whicli 
he  may  be  appointed  such  receiver  (or  re^^eiver  and  m,anager) 
either  under  the  said  order,  or  under  any  further  order  in  the 
said  action  at  such  periods  as  the  said  Judge  shall  appoint, 
and  do  and  shall  duly  pay  the  balances  which  shall  from 
time  to  time  be  certified  to  be  due  from  him  as  the  said  Court 
or  Judge  hath  directed  or  shall  hereafter  direct,  then  the 
above  recognizance  shall  be  void  and  of  none  effect,  otherwise 
the  same  is  to  be  and  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  by  the  above-named 
at  in  the  County  of  this  day  of  , 

19 

Before  me,  a  (commissioner  for,  &c. 


28 


App.  !>. 

N*.  19. 
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Bf.  ito.  No.  19a. 

Eeceirer's  Bond  (O.  47.  r.  17) 

Know  all  men  by  these  presents  that  I. 
and  we.  Company,  Limited,  whose  office  is  situated 

at  No.  (hereinaft*?r  called  the  Company),  are  jointly  and 

severally  held  and  firmly  bound  unto  Uie  Registrar  of  the 
Supreme  Court  of  Judicature  in  the  sum  of  $  of  law- 
ful money  of  Canada,  to  be  paid  unto  the  said  Registrar  or  his 
successors,  for  which  payment  well  and  truly  to  be  made  I  the 
said  ,  for  myself,  my  heirs,  executors,  and  adminis- 

trators, and  every  of  them,  and  we,  the  Company,  for  our- 
selves and  our  successors,  do  bind  and  oblige  ourselves  for  the 
whole  firmly  by  these  presents,  sealed  with  the  seal  of  the 
said  ,  and  also  with  the  seal  of  the  said  Company,  and 

signed  by  thereof. 

Dated  the  day  of  ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and 

Whereas  by  an  order  of  the  Supreme  Court  of  Judicature, 
made  in  an  action  In  the  matter  of  the  estate  of         ,  wherein 
are  plaintiffs  and  are  defendants,  and  dated 

the  day  of  ,  19     ,  it  was  ordered  that  a  proper 

person  should  be  appointed  to  receive  (or  that  upon  the  above 
lx)unden  first  giving  security  he  should  be  appointed 

receiver  of)  the  rents  and  profits  of  the  real  estate,  and  to 
collect  and  get  in  the  outstanding  personal  estate  of  in 

the  said  order  named  [or  of  the  busineas  of  ,  lately 

carried  on  between  the  plaintiff  and  defendant,  &c.,  &c.,  and 
also  to  manage  the  said  business,  but  by  the  said  order  the 
said  is  not  to  act  as  manager  beyond  the  day  of 

,  19     ,  without  the  leave  of  the  Judge].     And  whereas 
Mr.  Justice  hath  approved  of  the  said  as  a  proper 

person  to  be  such  receiver  [or  receiver  and  manager],  and  hath 
approved  of  the  Company  as  surety  for  the  said  in  the  said 
sum  of  S  ,  and  has  also  approved  of  the  above  bond  with 
the  under-written  conditions  ]together  with  a  recognizance 
entered  into  by  the  said  in  the  penal  sum  of  ?  ,  and 

bearing  date  the  day  of  ,19  ],  as  a  proper  security  to 
be  entered  into  by  the  said  and  the  said  Company  pursuant 
to  the  said  order,  and  the  general  orders  of  the  Supreme  Court 
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of  Judicature   in   that  behalf,   as   well    in    respect  of   the      j^J^iJ^ 
period  for  which  the  said  has  been  appointed  such 

receiver  [or  receiver  and  manager]  as  aforesaid,  as  also  in 
respect  of  any  extended  or  further  period  during  which 
such  receiver  [or  receiver  and  manager]  may  be  continued 
either  under  the  said  order  or  under  any  further  order  in 
the  said  action.  Now  the  condition  of  the  above  written 
bond  or  obligation  is  such  that  if  the  above  boimden  , 

his  executors  or  administrators,  or  some  or  one  of  them, 
do  and  shall  duly  account  for  all  and  every  the  sum  and 
sums  of  money   which   the   said  shall  so  receive  on 

account  of  the  rents  and  profits  of  the  real  estate,  and 
in  respect  of  the  personal  estate  of  the  said  and  in 

respect  of  the  said  business,  including  as  well  all  and  every 
the  sum  and  sums  so  received  in  respect  of  the  period  for 
which  the  said  has  been  appointed  such  receiver  [or 

receiver  and  manager]  as  aforesaid,  as  also  all  and  every  the 
sum  and  sums  so  received  in  respect  of  any  extended  or  further 
period  during  which  the  said  may  be  continued  or 

appointed  as  receiver  [or  receiver  and  manager]  either  under 
^e  said  order  or  under  any  further  order  in  the  said  action, 
at  such  period  and  in  such  manner  as  the  Supreme  Court  of 
Judicature  or  the  Judge  thereof  before  whom  the  said  action 
or  the  proceeding  therein  shall  be  taken  or  referred  shall 
appoint,  and  do  and  shall  pay  the  same  as  such  Court  or  Judge 
hath  directed  or  shall  hereafter  direct,  then  the  above- written 
bond  or  obligation  shall  be  void,  otherwise  the  same  shall, 
subject  to  the  provisions  hereinafter  contained,  be  and  remain 
in  full  force  and  virtue.  Provided  always,  that  if  the  said 
shall  not  for  every  successive  term  of  twelve  calendar 
months,  to  be  computed  from  the  day  of  ,  19     , 

within  fifteen  days  after  the  day  of  ,  in  each  and 

every  year  pay  or  cause  to  be  paid  at  the  office  of  the  company 
the  annual  premium  or  sum  of  S  *  ,  then  the  company 
shall  at  any  time  after  such  default  in  payment,  be  at  liberty 
to  apply  by  summons  to  the  Judge  at  Chambers  before  whom 
the  said  action  or  the  proceedings  therein  shall  be  taken 
or  referred  to  be  relieved  from  all  further  liability  as 
such  sureties  as  aforasaid,  and  such  summons  having 
been  served  upon  such  persons  as  the  Judge  sliall  direct, 
and  being  finally  heard,  all  further  liability  of  the  said 
company    as    such    sureties    as    aforesaid   shall,   from   and 
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M«.  19a.      atter   the   final    hearing    of    such    summons,    or    from    and 
after  such  other  time  as  the  Judge  shall  direct,  cease  and 
determine,  save  and  except  in  respect  of  any  loss  or  dam- 
age occasioned  by  any  act  or  default  of  the  said  in 
relation   to   hia   duties   as  such    receiver   [or  such   receiver 
and  manager]  as  aforesaid,  previously  to  such  cesser  and  deter- 
mination of  liability.    Provided  always,  that  a  certiHcate  or 
certiiicates  under  the  hand  of  the  Registrar  or  a  Referee,  of  the 
amount  which  the  said            as  such  receiver  [or  receiver  and 
manager]  as  aforesaid  is  liable  to  pay  and  has  not  paid  shall 
1)6  sufficient  and  conclusive  evidence  against  the  said  , 
his  heirs,  executors  and  administrators,  and  against  the  (Com- 
pany, and  also  as  between  the  company  and  the  said 
and             of  the  truth  of  the  contents  of  the  said  certificate  or 
certificates,  and  that  this  bond  has  become  forfeited  thereby 
to  the  amount  of  the  sum  stated  in  such  certificate  or  certifi- 
cates, and  shall  form  a  valid  and  binding  charge  not  only 
against  the  said               ,  his  heirs,  executors,  and  administra- 
tors, but  also  against  the  company  and  the  funds  and  prop- 
erty thereof  without  its  being  necessary  for  the  said                 , 
and            ,  or  either  of  them,  their  or  either  of  their  executors 
or  administrators   first   to  take   legal  or  other  proceedings 
against  the  said              ,  his  heirs,  executors,  or  administrators 
for  the  recovery  thereof,  and  without  any  further  or  other 
proof  being  given  either  by  or  on  the  part  of  the  said 
and              or  either  of  them,  their  or  either  of  their  executors 
or  administrators  in  any  action,  suit,  or  proceeding  to  enforce 
this  bond  against  the  company  or  against  the  said               ,  his 
heirs,  executors,  or  administrators,  or  by  or  on  the  part  of  the 
said  company  in  any  action  or  proceeding  against  the  said 
,  his  heirs,  executors,  or  administrators,  of  the  amount 
of  such  damage  or  loss,  or  that  the  same  has  been  sustained, 
incurred,  or  occasioned  by  and  through  the  act  or  default  of 
the  said             while  in  office.     Provided  always,  and  it  is  fur- 
ther agreed  between  the  said             and  the  company  that  the 
said              shall  and  will,  on  being  discharged  from  his  office 
of  or  ceasing  to  act  as  such  receiver[or  receiver  and  manager] 
as  aforesaid,  forthwith  to  give  notice  thereof  in  writing,  and 
also  furnish  to  the  company  free  of  charge  a  certified  copy  of  the 
order  of  the  Court  or  Judge  discharging  him  from  his  office  t  s 
such  receiver  [or  receiver  and  manager]  as  aforesaid.  And  furth- 
er that  he,  the  said            ,  his  heirs,  executors  and  admiuistra- 
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tors,  shall  and  will  from  time  to  time,  and  at  all  times,  save, 
defend,  and  keep  harmless  tlie  said  company  and  their  succes- 
sors, and  the  property  and  funds  of  the  said  company  from 
and  against  all  loss  and  damage,  costs  and  expenses  which  the 
said  company,  or  the  funds  or  property  thereof  shall  or  may 
or  otherwise  might  at  any  time  sustain  or  be  put  unto,  for  or 
by  reason,  or  in  consequence  of  the  said  company  having 
entered  into  the  above  written  bond  for  and  at  the  request  of 
the  said 

In  witness  whereof  the  said  has  hereunto  set  his 

hand  and  seal,  and  the  said  company  have  hereunto  caused 
their  corporate  seal  to  be  affixed,  and  the  said  thereof 

has  set  his  hand  the  day  and  year  first  above  written. 


No.  20. 
Affidant  venfying  Beceiver's  Aoooimt  (0«  47,  r.  21). 
In  the  Supreme  Court«f  Judicature, 

I,  ,  of  .  ,  the  receiver  appointed  in  this  cause, 

make  oath  and  say  as  follows : 

1.  The  account  marked  with  the  letter  A.  produced  and 
shown  to  me  at  the  time  of  swearing  this  my  affidavit,  and 
purporting  to  be  my  account  of  the  rents  and  pro/its  of  the 
real  estate  anil  of  the  outstanding  'personal  estate  of  , 
the  testator  [or  intestate]  in  this  cause,  from  the             day  of 

,19     ,  to  the  day  of  ,  19     ,  both  inclusive, 

contains  a  true  account  of  all  and  every  sum  of  monev  re- 
ceived by  me  or  by  any  other  person  or  persons  by  my  order 
or,  to  my  knowledge  or  belief,  for  my  use  on  account,  or  in 
respect  of  the  said  rents  and  profits  accrued  due  on  or  before 
the  said  day  of  on  an  account  or  in  renjject  of 

the  said  personal  estatCy  except  what  is  included  as  received  in 
my  former  account  [or  accounts]  sworn  by  me. 

2.  The  several  sums  of  money  mentioned  in  the  said 
account,  hereby  verified  to  have  been  paid  and  allowed,  have 
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i«l%i.      ^^"  actually  and  truly  so  paid  and  allowed  for  the  several 
purposes  in  the  said  account  mentioned. 

3.  The  said  account  is  just  and  true  in  all  and  every  the 
items  and  particulars  therein  contained,  according  to  the  best 
of  my  knowledge  and  belief. 

4.  W.  X.  and  Y.  R.  ,  the  sureties  named  in  the  re- 
cognizance dated  the  of  ,  19  ,  are  both  alive, 
and  neither  of  them  has  become  bankrupt  or  insolvent. 


No.  21. 

Fonn  of  ordering  Acoonnts  and  Inquiries    (O.  38,  r.  2). 

This  Court  doth  order  that  the  following  accounts  and 
inquiry  be  taken  and  made ;  that  is  to  say, 

1.  An  account  of  the  personal  estate  not  specifically 
bequeathed  of  A.  B.,  deceased,  the  testator  in  the  pleadings 
named,  come  to  the  hands  of,  &c. 

2.  An  account  of  the  testator^s  delilR. 

3.  An  account  of  the  testator's  funeral  expenses. 

4.  An  account  of  the  testator *s  legacies  and  annuities  (if 
any),  given  by  the  testator  s  will. 

5.  An  inquiry  what  parts  (if  any)  of  the  testator  s  said 
personal  estate  are  outstanding  or  undisposed  of. 

And  it  is  ordered  that  the  testator's  personal  estate  not 
specitically  bequeathed  be  applied  in  payment  of  his  debts  and 
funeral  expenses  in  a  due  course  of  administration,  and  then 
in  payment  of  the  legacies  and  annuities  (if  any)  given  by  his 
will. 

(If  ordered.) 

And  it  is.  ordered  that  the  following  further  inquiries  and 
accounts  be  made  and  taken ;   that  is  to  say, 

6.  An  inquiry'  what  real  estate  the  testator  was  seized  of 
or  entitled  to  at  the  time  of  his  death. 

7.  An  account  of  the  rents  and  profits  of  the  testator's 
real  estate  received  by,  fee- 
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8.     An  inquiry  what  incumbrances  (if  any)  affect  the  tes-      ^***  ^' 


%0,  »i. 

tator's  real  estate,  or  any  and  what  parts  thereof. 

(If  Sale  ordered.) 

9.  An  account  of  w^hat  is  due  to  such  of  the  incumbrancers 
as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of 
their  incumbrances. 

10.  An  inquiry,  what  are  the  priorities  of  such  last-men- 
tioned incumbrances  ? 

And  it  is  ordered  that  the  testator's  real  estate  be  sold  with 
the  approbation  of  the  Judge,  &c.,  &c. 

And  it  is  ordered  that  the  further  consideration  of  this  cause 
be  adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to 
apply  as  they  may  be  advised. 
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APPENDIX    M,  (O.  12,  r.  ii). 


PAYMENT   INTO   AND  OUT  OF  COURT. 


1.  All  moneys  paid  into  Court  under  Order  22  of  the 
Rules  of  Court,  1906,  shall  be  paid  or  deposited  by  the  Registrar 
or  other  proper  officer  receiving  the  same  to  the  Receiver- 
General  of  the  Province,  who  shall  give  a  receipt  therefor  to 
the  Registrar  or  officer  making  the  payment  or  deposit. 

Beqaest  on  Payment  Into  Ooort. 

2.  When  money  is  paid  into  Court  under  the  provisions  of 
Order  XXIL,  of  the  Rules  of  Court,  1906,  (in  any  action 
brought  to  recover  a  debt  or  damages)  a  request  shall  be  made 
to  the  Registrar  in  the  Form  A.  hereunder,  or  as  nearly  as 
may  be,  and  shall  contain  a  statement  of  the  circumstances 
under  which  the  money  is  to  be  paid  in  in  such  of  the  follow- 
ing terms  as  may  be  applicable  to  tlie  case,  viz.:  — 

(A)  When  the  money  is  to  be  paid  in  subject  to  the  pro- 
visions of  Rule  5  of  Order  XXIL,  a  statement  in 
the  following  terms : — "  Paid  in  on  behalf  of  de- 
fendant in  satisfaction  of  claim  of  above-named 
[name  of  party]"  (oi\  '^with  defence  setting  up 
tender.") 

(B.)  When  the  money  is  be  paid  in  subject  to  the  provisions 
of  Rule  6  of  Order  XXIL,  a  statement  in  the  fol- 
lowing terms:  — "  Paid  in  on  behalf  of  defendant 
against  claim  of  above-named  [name  of  pdrtyl 
with  defence  denying  liability." 

(C.)  When  the  money  is  to  be  paid  in  in  pursuance  of  an 
order,  or  otherwise  than  as  above  specified,  a  state- 
ment of  the  nature  and  date  of  the  authority  under 
which  the  payment  is  made,  as  for  instance: — 
"  Paid  in  under  order  dated  the  day  of 

19      ." 

If  the  payment  in  is  made  upon  a  notice  or  pleading,  such 
notice  or  pleading  must  be  produced  to  the  Registrar,  and  the 
receipt  for  the  payment  in  shall  be  given  thereon. 
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Form  A. 

I— Bequest  to  Pay  Money  into  Ooort 

Supreme  Court  of  Judicature. 

Title  of  caiise  or  matter. 

To  the  Registrar  of  the  Supreme  Court  of  Judicature. 
Please  receive  $  for  the  account  of  the  Receiver- 

General  for  and  on  behalf  of  the  Supreme  Court  of  Judicature 
which  amount  is  paid  in* 
Dated,  &c. 

(Sigvatxire) 
Name  of  Solicitor  1 
on  the  othei*  side,        ] 

Solicitor  for  the 

*  Insert  one  of  the  following  statements,  in  accordance  with 
the  circumstances :  — 

(A.)  "on  behalf  of  defendant  [state  name]  in  satisfaction  of 
claim  of  above-named"  [state  name  of  party]  (or 
"  with  defence  setting  up  tender"). 

(li.)  "on  behalf  of  defendant  [state  name]  against  claim  of 
above-named  "  [state  name  of  party],  "with  defence 
denying  liability." 

(C.)  "  if  paid  in  in  pursuance  of  an  order,  or  otherwise  than 
as  above,  state  nature  and  date  of  authority.  For 
instance : — "  Under  order  dated  day  of 

19     . 

[Note. — The  request  should  show  the  name  of  the  party  in 
whose  behalf  the  money  is  paid  in]. 

3.  In  every  case  of  a  payment  into  Court  under  the  provi- 
sions of  the  said  Order  XXII.,  as  provided  in  the  preceding 
regulation,  the  Registrar  shall  cau.se  an  entry  to  be  made  in 
his  books  indicating  the  circumstances  under  which  the  money 
is  stated  to  be  paid  in. 

Appropriation  of  Money  paid  in  under  Order  XIV. 

4.  When  a  defendant  ha.s  paid  money  into  Court  und^^r 
Order  XIV.  of  the  Rules  of  Court,  as  a  condition  of  libei-ty  to 
defend,  and  desires  to  appropriate  the  whole  or  any  part  of 
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such  money  to  the  whole  or  any  specified  portion  of  the  plain- 
tiflTs  claim  pursuant  to  rule  10  of  Order  XXII.  of  the  said 
Rules,  he  or  his  solicitor  shall  leave  with  the  Registrar  a  notice 
of  such  apprprioation  in  the  Form  B.  hereunder,  or  as  nearly 
as  may  be,  specifying  the  title  of  the  cause  or  matter,  to  tl  e 
credit  of  which  the  money  is  standing,  the  date  of  the  order 
under  which  the  money  was  paid  into  court,  and  the  amount 
to  be  appropriated  ;  and  whether  so  appropriated,  (A)  in  satis- 
faction of  a  claim,  or,(B)  against  a  claim,  with  a  defence  deny- 
ing liability ;  and  thereupon,  for  the  purposes  of  payment  out 
of  court,  the  money  mentioned  in  the  notice  shall  be  subject 
to  the  next  following  regulation.  The  person  leaving  such 
notice  must  produce  therewith  the  original  receipt  of  the 
Registrar  for  the  amount  paid  in. 


FOHM  B. 
Notice  of  Appropriation  of  Money  paid  in  nnder  Order  XIV. 
Supreme  Court  of  Judicature. 

Title  of  cause  or  matter. 

To  the  Registrar  of  the  Supreme  Court  of  Judicature. 

Take  notice  that  $  of  the  money  paid  into  court 

in  the  above  action  under  order  dated  ,19     ,  is  appropri- 

ated by  the  defendant  [state  name  ofpavtt/],  in  respect  of  the 
plaintiff's  claim,  as  under,  viz.  : — * 

Dated,  &c. 

(Signature) 

*  Insert   one   of  the  following  statements,   as   may   be 
intended  : — 

(A.)  "in  satisfaction  of  claim    of  plaintiff"  [state   name  of 
party]. 

(B.)  "against  claim  of  plaintiff'  [state  name  of  party]  "with 
a  defence  denying  liability." 


Payment  out  of  Oonrt  of  Money  Paid  in  nnder  Order  XZH 

5.  When  money  has  been  paid  into  Court  under  Order 
XXII.,  as  described  in  Regulation  2  hereof,  and  when  and  so 
far  as  money  paid  in  under  Order  XIV.  has  been  appropri- 
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ated  in  the  manner  provided  in  the  last  preceding  Regulation,  _ 
payment  of  the  money  shall  be  made  to  the  person  in  satis-, 
faction  of  whose  claim  it  has  been  paid  in,  or  to  the  person 
otlierwise  entitled  thereto,  or,  on  the  written  authority  of 
either  such  person  respectively,  to  his  solicitor,  as  under : — 
unless  an  order  restraining  such  payment  has  been  lodged 
with  the  Receiver-General  prior  to  the  issue  of  a  direction  or 
order  by  the  Registrar  for  payment. 

(A.)  When  the  money  has  been  paid  in  or  appropriated 
in  satisfaction  of  a  claim  (or  with  defence  setting 
up  tender),  under  Regulation  2  (A.)  hereof,  or  the 
last  preceding  regulation,  a  direction  or  order  for 
payment  (Form  E.)  shall  be  issued  by  the  Registrar 
upon  a  request  or  authority  in  the  Form  C.  here- 
under, or  as  nearly  as  may  be. 

(B.)  When  the  money  has  been  paid  in  or  appropriated 
against  a  claim,  with  a  defence  denying  liability, 
under  Regulation  2  (B.)  hereof,  or  the  last  preced- 
ing regulation,  a  direction  for  payment  (Form  E) 
shall  be  issued  by  the  Registrar  upon  receipt  of 
a  notitication  that  the  plaintiff  accepts  the  sum 
paid  in  in  satisfaction,  and  that  due  notice  has  been 
given  of  such  acceptance,  and  upon  a  request  or 
authority  for  payment  of  the  same  ;  such  notifica- 
tion and  request  or  authority  to  be  in  the  Form 
(D.)  hereunder,  or  as  nearly  as  may  be. 

When  a  request  is  made  for  payment  of  money  paid  into 
CJourt  on  a  notice  or  pleading,  the  original  receipted  notice  or 
pleading  must,  whenever  so  required,  be  produced  to  the  Reg- 
istrar. 
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VOBM  C. 

Bequest  for  Payment  of  Money  Paid  in  or  Appropriated  in  BatisfEu^tion 
of  Claim  [under  Bale  5  or  Bale  10  of  Order  XTTTJ 

Supreme  Court  of  Judicature. 

Title  of  cause  or  matter. 

To  the  Registrar  of  the  Supreme  Court  of  Judicature. 
I  hereby  request  that  payment  of  the  sum  of  $ 
paid  in  in  the  above  action  may  be  made  to* 

Dated,  &c. 
(Signature  of  witness)  (Signature) 

(Address)  (Address) 

(Occupation) 

*N.  B.—  If  payment  is  to  be  made  to  the  plaintiff's  solicitor,  the  plaintiff 
must  himself  sign  the  request,  and  insert  therein  the  words  **the  aoUeitor  to 
mty  the  plaintiff r  {naming  su^  $oliciior) ;  but  if  payment  is  to  be  made  to 
the  plaintiff  in  person,  the  reqmest  may  be  signed  either  by  the  plaintiff, 
who  should  insert  *'«n«,  tfie  plaint{ffl**  or  by  the  solicitor  of  the  plaintiff,  who 
must  insert  **ihe  plaintiff^^^  (naming  him). 


Form  D. 


Beqnest  for  Payment  of  Money  paid  in  or  appropriated  against  Olaim,  with. 
Defence  denying  Liability  [under  Bale  6  or  Bnle  10  of  Order  XXTT3 

Supreme  Court  of  Judicature. 

Title  of  cause  or  matter. 

To  the  Registrar  of  the  Supreme  Court  of  Judicature. 

I  hereby  notify  that  the  sum  of  $  paid  in  in  the 

above  action  has  been  a^cept^d  by  the  plaintiff  in  satisfaction 
of  the  claim  in  respect  of  which  it  is  paid  in,  and  I  declare 
that  due  notice  has  been  given  of  such  acceptance  thereof. 
And  I  request  that  payment  of  the  said  sum  may  be  made  to* 
(Signature  of  Witness)  (Signature) 

(Address)  (Address) 

(Occupation) 

*  N.  B. — If  payment  is  to  be  made  to  the  plaint iff*s  solicitor,  the  plaintiff 
must  himself  sign  the  request,  and  insert  therein  the  words  ^the  solicitor  to 
me,  the  plaintiff  "  {naming  snek  solicitor)  ;  but  if  payment  is  to  be  made  to  the 
plaintiff  in  person,  the  request  may  be  signed  either  by  the  plaintiff,  who 
should  insert  "  me,  the  plaintiff,"  or  by  the  solicitor  of  the  plaintiff,  who  mu&t 
insert  **  the  pkUnUf**  {naming  him) 
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Direction  or  Order  for  Payment  oat  of  Oomt 
Supreme  Court  of  Judicature. 

Title  of  Causel 

or  Matter,    j 

Date  ,  19     . 

The  Receiver-General  is  hereby  directed  to  make  the  pay- 
ments specified  below  out  of  the  money  standing  in  his  book.s 
to  the  credit  of  the  above  cause  or  matter. 
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Am^.  H. 


Name  of  person  to  whom,  and  also  of  the  peivon  (if  any) 
upon  whose  authority,  payment  is  to  be  made. 


Person  to  be  paid  iChristianl     Person  (if  any)  lo  give 
name  to  precede  surname).       authority  for  payment. 


Particulars 

(when 
pit  id  in,  etc.) 


Amount  ^l 
be  paid 


Total  amount  in  words 

(Signature)  Seal  of  Court. 

Registrar  of  the  Supreme  Court  of  Judicature. 
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APPENDIX    B.  (O.  70,  r.  27  {33)  ). 


TABLE  OF  COSTS. 


Solicitor. 


Instructions. 


1. 
2. 
8. 
4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
18. 

14. 


15. 

16. 
17. 


Instructions  to  sue  in  undefended  eases,         .... 

Li  defended  cases,  ....  ....  .... 

Instructions  to  defend,      ....  ....  .... 

Instructions  for  petition  when  no  Mrit  of    summons  is 

issued,  ....  ....  ....  .... 

Instructions  on  issue  of  originating  summons, 
On  appeal,  ....  ....  ....  .... 

On  pleading ....  ....  .... 

On  counterclaim,  ....  ....  .... 

On  reply  to  counterclaim,   ...  ...  .... 

To  amend  any  pleading  when  costs  are  allowed. 

For  special  case  where  no  retainer  is  allowed. 

To  add  parties  by  order  of  the  Court  or  Judge, 

For  adding  parties  in  conseciuence  of    marriage,   death 

assignment,  &c.,  ....  ....  .... 

On  payment  into  Court,  on  otter  to  sutter  judgment  by 

default,  on  tender  of  damages,  on  acceptance  of  same, 

or  on  conf(»ssion  of  defence,      ....  ....  .... 

On  drawing  affidavit  in  answer  to  interrogatories  or  other 

special  affidavits  and  attending,  ....  .... 

For  issue  of  fact,  by  consent  and  Judge  s  order,  .... 

For  such  other  important  step  or  proceeding  in  the  suit  as 

the  taxing  officer  is  satisfied  warrants  such  a  charge, 


$3  00 

5  00 

5  00 

3  00 

3  00 

3  00 

3  00 

2  00 

2  00 

2  00 

3  00 

3  00 


2  00 


2  00 

3  00 
2  00 

2  00 


Writ!<, 

1.  Writ  of  summons  or  writ  of  capias  for  the  commence- 

ment of  any  action,    ....          ...          ....  ....         2  00 

2.  Concurrent  writ  of  summons  or  writ  of  capias,  .    .          1  00 

3.  Renewal  of  writ  (except  writ  of  execution),. ...  ....          1  00 

4.  Subpoenas  ad  testificandum  and  duces  tecum,  ....          1  00 
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6. 

7. 
8. 

9. 

10. 


11. 
12. 

13. 


Notice  of  writ  for  service  in  lieu  of  writ  out  of  the  juris- 
diction and  copy,        ....  ....  ....  .... 

(Alias  and  subsequent  writs  to  be  allowed  as  originals). 

Endorsement  of  claim,  if  special,    ....  ....  .... 

Endorsement  of  writ  of  summons,  when  no  further  state- 
ment of  claim,  ....  ....  ....  .... 

Issuing  any  writ  of  execution,  or  other  writ  to  enforce 
any  judgment  or  order,  ....  ....  .... 

Renewal  of  any  writ  of  execution, ....  ....  .... 

(In  both  cases  to  include  placing  of  the  same  in  the 
SheriflTs  hands,  and  all  attendances,  indorsements, 
copies  and  letters  in  connection  therewith). 

Writ  of  inquiry,  ....  ....  ....  .... 

Originating  summons  of  five  folios  or  under,.  ...  .... 

Each  additional  folio,        ....  ....  ....  .... 

All  writs  if  over  four  folios,  for  each  additional  folio,.  .  . . 


»1 

00 

1 

00 

2 

00 

5 

00 

2 

00 

4  00 
1  50 
0  20 
0  20 


1. 

9 


Copy  and  Service  of  WvUh,  &c. 

1.  Copies  of  all  writs,  including  copy  of  notices  indorsed, 

each,              ....           ....  ....           ....           .... 

2.  Copy  of  subpoena,              ....  ....          .... 

3.  Service  of  each  copy  of  writ,  ....           ....           .... 

4.  Service  out  of   the  jurisdiction,  correspondent's  charges 

and  actual  expenses  of  service,  in  the  discretion  of 
the  taxing  officer. 

Drawing  Pleadings^  dc. 

Drawing  statement  of  claim,  defence  or  counterclaim,     .  . 

If  above  ten  folios,  for  every  folio  above  ten,  in  addition. 

Reply,  with  or  without  joinder  of  issue,  confession  of  de- 
fence, joinder  of  issue  without  other  matter,  and  any 
other  pleading  (not  being  a  petition  or  summons)  and 
amendments  of  any  pleading,  ....  .... 

If  above  three  folios,  for  each  additional  folio. 

Particulars,  breaches,  and  objections,  when  required, 

If  above  three  folios,  each  additional  folio,    .... 

Petition,  per  folio,  ....  ....  .... 

Issue  for  trial  of  facts,  per  folio,     ....  .... 

Special  case  of  five  folios  or  less,    ....  ... 

For  each  additional  folio, ....  ....  .  _.  . . 

Interrogatories,  per  folio, ....  ....  .... 

Adding  parties  by  order  of  Court  or  Judge, .... 


4. 
5. 

6. 

7. 

8. 

9. 
10. 
11. 


1  00 
0  50 
0  50 


2  00 
0  20 


1 

00 

0  20 

0 

60 

0 

20 

0 

20 

0 

20 

1 

50 

0 

20 

0 

20 

1 

00 
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12.  Notice  of  appeal,  five  folios  or  under,  ....  ....       82  00 

The  above  charges  to  include  engrossing,  but  not 
copies  to  serve  or  file,  or  actual  expenses  of 
printing. 

13.  For  each  folio  above  five, ....  ....  ....  ....  0  20 

14.  Taking  cognovit  and  entering  judgment  thereon,  or  on 

bond  and  warrant  when  there  has  been  no  previous 
proceeding  and  the  true  debt  does  not  exceed  S500, 
exclusive  of  stamps,  ....  ....  ....  ....        1000 

15.  For  same  service  when  the  true  debt  exceeds  $500,  15  00 

16.  Drawing  and  engrossing  cognovit  or  bond  and  warrant, 

and  attending  execution  where  there  have  been  previ- 
ous proceedings,  ....  ....  .  .  .  .•  ....  2  00 

17.  Particulars  of  claim,  set -off  or  counterclaim  of  five  folios 

or  under,  including  engrassing, ....  ....  ...  2  00 

18.  Each  additional  folio 0  20 

19.  Summons  to  attend  Judge,  ....  ....  ...  0  60 

Copy  for  service,  ...  ....  .  0  20 

20.  Preparing  bond  to  secure  costs  or  any  recognizance  (to 

include  engrossing  affidavits  and  attendance  in  con- 
nection therewith),     ....  ....  ....  ....  5  00 

21.  Preparing  and  engrossing  advertisements  for  claimants  or 

creditors,  including  attendance  for  approval  and  sig- 
nature, and  to  print,  ....  ....  ....  ....         2  00 

22.  Abbreviating  any  pleading,  petition,   affidavit  or   other 

proceeding  (not  including  evidence  taken  viva  voce  or 
under  order  or  commission)  necessary  for  the  use  of 
counsel,  including  engrossing,  per  folio,     ...  ....  010 

23.  Copy  for  counsel,  per  folio,  ....  ....  ....         0  05 

24.  Affidavits,  per  folio,  0  20 

25.  Copies  of  pleadings,  affidavits,  and  other  documents, when 

necessary  and  taxable,  and  no  other  provision  is  made, 

per  folio,      ....  ....  ....  ....  ....  0  10 

Copy  of  pleadings  for  use  of  Judge,  per  folio,  ....  0  10 

26.  Bill  of  costs  for  taxation,  per  folio,    .  .  ....  ....  0  20 

Each  copy,  per  folio,  ....  ....  ....  ...  0  10 

27.  Accounts  and   statements,  when  necessary  and  taxable, 

and  copies,  each,  per  folio,         ....  ....  ....  0  10 

28.  For  engrossing  for  printer  copy  of  case  on  appeal  ordered 

to  be  printed,  when  such  engrossed  copy  is  necessary 

and  properly  required,  per  folio,  ....  ....  0  05 

29.  For  correcting  and  superintending  printing,  per  folio, 0  05 
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30.  For  printing,  the  amount  actually  and  properly  paid  to 

the  printer. 

These  allowances  are  to  include  all  attendances  on 
the  printer. 

31.  Where  costs  of  printing  special  case  on  appeal  are  ordered, 

the  above  allowances  are  to  be  made. 

Appea/rancea. 

1.  Appearance,  including  engrossing  and  attendance  to  enter,       $1  00 

2.  For  each  additional  defendant,        0  20 

3.  If  a  person  appearing  to  a  writ  of  summons  to  recover 

land  limits  his  defence  by  his  memorandum  of  appear- 
ance, in  addition  to  the  above, ....  ....  1  00 

Notices. 

'   1.     All  notices  and  demands  of  three  folios  or  under  (to  in- 
clude one  copy),  ....  ....  ....  ....  0  60 

2.  For  each  additional  folio, 0  20 

3.  Additional  copy,  for  each  folio,        ....  010 

Perusals, 

1.  Of  each  pleading  of  opponent, ....  1  00 

2.  Of  amendment  of  any  such  pleading,  ....  ....         0  60 

3.  Of  special  case  by  the  solicitor  of  any  party  except  the 

one  by  whom  prepared,  ....  ....  ....         2  00 

4.  Of  petitions,  affidavits,  affidavit  in  answer  to  interroga- 

tories, exhibits,  and  other  proceedings  in  special  or 
contested  actions  or  matters,  or  of  interrogatories  and 
cross-interrogatories  of  a  party  adverse  in  interest 
where  perusal  is  necessary,  if  20  folios  or  under,  ....         1  00 

5.  For  each  folio  over  20,      0  05 

(Not  in  any  case  to  exceed  $5.00). 

6.  Of  notice  to  produce  on  trial  or  hearing  of  action,  and 

notice  to  admit  by  solicitor  of  the  party  served,    ....         0  40 

Attendances. 

1.  Attending  on  return  of  summons  or  motion  in  Chambers,         1  00 

2.  In  Court,  on  motion  or  petition  of  course  and  for  order, . .  1  00 

3.  In  Court,  on  special  motion,  ....  ....  ....  2  00 

on  special  case  or  special  petition,  ....  ....  2  00 

4.  May  be  increased  in  the  discretion  of  the  taxing  officer  to         2  00 

29 
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5.  On  necessary  consultation  with  counsel  in  special  and  im- 

portant matters,         ....  ....  ....  • . . .       $2  00 

6.  May  be  increased  in  the  discretion  of   the  taxing  officer 

as  between  solicitor  and  client  to  such  sum  as  he  shall 

see  fit,  not  exceeding ....  ....  ....        10  00 

7.  On  hearing  or  trial  of  cause  when  solicitor  not  himself 

counsel  or  partner  of   counsel,  per  hour  necessarily 
present,         ....  ....  ....  ....  1  00 

8.  May  be  increased  in  special,  difficult  and  important  cases 

at  discretion  of  the  taxing  officer  for  each  hour,  to  . .  2  00 

9.  In  no  case  to  exceed  for  each  day  engaged,   ....  ....        10  00 

10.  To  hear  judgment  when  judgment  reserved  at  Court, 2  00 

11.  To  hear  judgment  by  Judge  at  Chambers,    1  00 

12.  On  taxation  of  costs,  such  fee  fits  the  taxing  officer  may 

allow,  not  to  exceed    ....  ....  ....  5  00 

(Except  as  provided  in  0. 2,  r.  6,  and  O.  70,  r.  27  (26), 
if  more  than  one- fifth  of  the  bill  is  taxed  off",  costs 
of  taxation  shall  be  allowed  the  opposing  party 
and  deducted  from  the  bill  presented  for  taxaticm). 

13.  To  obtain  and  give  undertaking  to  appear  when  service 

accepted  by  solicitor, ....  ...  1  00 

14.  Attendance   on   warrant,   summons,   or    appointment   of 

registrar,    referee,  commissioner,  examiner,  or  other 

person,  per  hour,        ...  . .  1  00 

15.  May  be  increased  by  the  taxing  officer  to  an  amount  not 

exceeding,  per  hour,    ....          ....          ....          ....  2  00 

16.  In  no  case  to  exceed  for  each  day  engaged,     ...          10  00 

17.  To  file  or  serve, 0  50 

18.  To  enter  or  set  down  action,  special  case,  or  appeal,  for 

hearing  or  trial,  ....  ....  ....  1  00 

19.  To  inspect,  or  produce  for  inspection,  documents  pursuant 

to  notice  to  admit,      ....  ....  

Or  per  hour,        ....  ....  ....  ....  .... 

20.  To  inspect,  or  produce  for  inspection,  documents  referred 

to  in  any  pleading,  notice  in  lieu  of  pleading  or  affi- 
davit, pursuant  to  notice  under  O.  31,  r.  13,  

Or  per  hour,       ....  ....  ....  ....  .... 

21.  Attending  to  sign  final  or  interlocutory  judgment,       .... 

22.  Attending  District  Clerk  for  order  or  certificate  of  verdict 

or  judgment,  or  order  for  replevin,  ....  .... 

23.  Attending  to  pay  money  into  Court  or  receive  money  out, 

24.  Every  necessary  attendance  on  a  Judge  not  provided  for, 


1  00 

1  00 

1  00 

1  00 

1  00 

0  50 

2  00 

0  50 
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26.     On  Registrar,  Referee,  or  other  officer,  $0  20 

26.  Attending  sale  under  a  judgment  or  order  of  the  Cknirt,         6  00 

27.  Attending  R^istrar  on  settlement  of  minutes  of  judg- 

ment or  order,  per  hour,  2  00 

Briefs. 

1.  For  brief,  for  use  in  Court,  five  folios  or  under,  5  00 

2.  Each  additional  folio,        0  20 

3.  For  brief  on  hearing  of  an  originating  summons,        ....  4  00 

Miacellaneoiis. 

1 .  Search  at  Registry  Office  at  commencement  of  an  action  or 

proceeding  when  necessary  in  the  opinion  of  the  tax- 
ing officer,    ....  ....  ....  ....  ....         5  00 

2.  Expenses  of  postage,  telegrams  and  telephone  messages, 

when  necessary  in  the  discretion  of  the  taxing  officer. 

3.  Agent's  fee  where  there  is  no  appearance,     ....  ....         1  00 

4.  In  all  other  cases,  ....  ....  ....  ....         2  00 

6.     Cost  of  necessary  plans  or  tracings  used   on  a  trial  or 

argument 

6.  For    every   oath,    declaration,   or  affirmation,   including 

attendance,  ....  ....  ....  ....  ....         0  40 

7.  Letter  to  each  defendant  before  action,         ....  ....         0  50 

Counsel  Fees. 

1.  On  motions  of  course  or  on  motions  in  matters  not  special,         2  00 

2.  On  special  ex  parte  motion  or  application  to  the  Court,  . .         5  00 

3.  On  argument  in  supporting  or  oppoeing  any  appeal  or 

application  to  the  Court  in  a  contested  case  or  special 

case,  10  00 

4.  May  be  increased  in  the  discretion  of  the  presiding  Judge 

for  an  amount  each  day  engaged,  not  exceeding   ....       50  00 

5.  On  trial  or  argument  before   a  Judge,  fee  in   the   dis- 

cretion of  the  Judge  for  each  day  engaged,  not  ex- 
ceeding        ....  ....  ....  ....  ....       50  00 

6.  On  consultations,  ....  ....  ....  2  00 

7.  May  be  increased  by  the  taxing  officer  to     ....  ....         5  00 

8.  On  argument  or  examination  in  Chambers,  in  cases  proper 

for   the   attendance  of    counsel   and   where  counsel 
attends,        2  00 
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9.     May  be  increased  in  the  discretion  of  the  taxing  oflBcer  to 

a  sum  not  exceeding  ....  ....  ....  $5  00 

10.  And  subject  to  a  further  increase  in  special  and  important 

matters  in  the  discretion  of  the  Judge. 

11.  On  settling  pleadings,  special   aflSdavits,   interrogatories, 

special  case,  issues  or  petitions,  in  the   discretion  of 

the  taxing  oflScer,  not  exceeding  ....  ....  5  00 

12.  On  arbitrations,  counsel  fees  may  be  allowed  and  taxed 

on  the  same  scale  and  conditions,  so  far  as  possible,  as 
those  prescribed  for  counsel  fees  at  trials. 

13.  For  any   service   of    solicitor   or   counsel    not    provided 

for  by  this  tariff,  the  same  fee  shall  be  allowed  as 
is  prescribed  by  Chapter  188  of  the  Consolidated 
Statutes,  1903,  for  solicitor  and  counsel  for  like  ser- 
vices. 

14.  In   taxing  costs  between  solicitor  and  client,  the  taxing 

oflScer  may  allow  for  services  rendered,  not  provided 
for  by  this  tariff,  a  reasonable  compensation  as  far  as 
practicable  analogous  to  its  provisions. 

Registrar, 

1.  Sealing  every  writ  of  summons,  writ  of  capias,  or  con- 

current writ  of  summons  or  writ  of  capias,  originat- 
ing summons,  or  any  writ  of  execution,  supersedeas  or 
subpoRua,  or  other  writ  or  process  not  being  a  Crown 
writ,  0  30 

2.  Entering  exoneretur,         ....  ....  ....  ....         0  50 

3.  •  Filing  and  entering  every  appearance,  ....  ....  0  60 

4.  Filing  and  entering  interlocutory  judgment, ....  ....         0  50 

5.  Certificate  of  same,  ....  ...  ....  ....         0  50 

6.  Certificate   of    filing    of    affidavit   of    service,    state    of 

cause,  etc.,  ....  ....  ....  ....  ....         0  50 

7.  Filing  and  entering  any  amendment  or  suggestion  of  three 

folios  or  under,  ....  ....  ....  ....  1  00 

8.  For  each  additional  folio, ....  ....  ....  ....  0  20 

9.  Filing  and  entering  discontinuance,    .  .  ....  ....  0  50 

10.  Entering  every  cause,  including  the  filing  of  all  papers,  3  00 

11.  On  notice  and  entry  of  bail,  ....  ....        .....  0  50 

12.  On  every  affidavit  used  or  filed,       ....  ....  ....  0  20 

13.  On  every  pleading  or  petition,         ....  ....  0  20 

14.  On  every  summons  or  order  signed  by  a  Judge,  ....  0  20 
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15.     Rules  or  orders  by  the  Court  signed  by  the  Registrar,  of 

two  folios  or  under,    ....          ....           ....           ....  $0  50 

16:     For  each  additional  folio, 0  20 

17.  Certificate  of  any  document  under  the  seal  of  the  Court 

of  three  folios  or  under,            ....          ....          ....  0  50 

18.  For  each  additional  folio, 0  20 

19.  Copies  of  all  papers  not  specially  provided  for,  per  folio,  0  10 

20.  On  every  notice  or  demand  filed,    ....          ....          ....  0  20 

21.  Commissions  issued  under  an  order  of  the  Court  or  Judge,  8  00 

22.  On  record  for  trial  or  assessment,  on  entry,   ....          ....  1  50 

23.  On  taxing  bill  of  costs,  $1.00  on  every  $100.00  or  fraction 

of  $100.00  of  the  bill  presented  for  taxation. 

24.  On  judgment  by  default,  including  all  papers  filed,      ....  2  00 

25.  On  judgment  in  defended  cases,      ....              .  .          ....  3  00 

26.  On  memorial  of  judgment,               ....          ....          ....  0  50 

27.  Drawing  minutes  of  judgments,  decrees,  or  orders,  of  six 

folios  or  under,            ....          ....          ....          ....  4  00 

28.  Each  additional  folio,        0  20 

29.  Each  copy,  per  folio,         0  20 

80.  Certificate  or  report  not  under  seal,  of  five  folios  or  less,  0  50 

81.  For  each  additional  folio, 0  20 

32.     Filing  and  entering  order  nisi  or  absolute,    ....          ....  1  00 

88.     Drawing  and  entering  commitment,                ....          ....  2  00 

34.     Copy,  per  folio, 0  20 

85.     Perusing,  signing  and  sealing  writs  requiring  fiat  of  Court 

or  Judge, 1   00 

36.  Each  search,        0  20 

37.  Entering  satisfaction  on  Record,  and   filing  satisfaction 

piece,  including  any  necessary  search,     ....           ....  0  50 

38.  Upon  request  to  pay  money  into  Court,         ....           ....  0  20 

39.  Notice  of  appropriation  of  money  paid  in  under  O.  14,  .  .  0  20 

40.  Upon  re<juest  for  payment  of  money  paid  in  or  appro- 

priated in  satisfaction  of  claim,  or  against  claim,.  ...  0  20 

41.  Upon  order  for  payment  out  of  Court,           ....          ....  1  00 

Stamps  shall  be  placed  on  the  document*  filed  or 
used  on  which  the  fee  is  payable  when  practic- 
able ;  when  not  practicable,  then  upon  a  pniRcipe 
or  memorandum  to  be  deposited  with  the 
Registrar. 

Referee,  Examfiiner,  dc. 

1.  Entering  reference  under  O.  33,  r.  24,             ....          ....  1  00 

2.  Summons  or  notice,           ....          ....          ....          ....  0  40 
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3.  Report  or  certificate  on  hearing,  including  engrossing,  of 

ten  folios  or  under,   ....  ...  ....  ....       $4  00 

4.  If  above  ten  folios,  for  each  additional  folio,  including 

engrossing,  ....  ....  ....  ....  ....         0  30 

5.  Certificate  on  motion  or  petition,  including  engrossing,  of 

three  folios  or  under, ....  ....  ....  1  00 

6.  Each  additional  folio,  including  engrossing,  ....  ....  0  30 

7.  Drawing   and  executing   conveyance  of   land,  including 

engrossing,  of  ten  folios  or  under,  ....  5  00 

8.  For  each  additional  folio,  including  engrossing,  0  30 

9.  Advertisement  for  sale,  of  ten  folios  or  less, ....  1  50 

10.  Each  additional  folio,        0  10 

11.  Attending  sale  under  his  direction, ....  ....  5  00 

12.  Examining  and  settling  conveyance  to  be  executed  by 

another,        ....  ....  ....  ....  ....  2  50 

13.  Short  attendance  on  summons  or  appointment,  ....  1  00 

14.  Attendance  over  one  and  not  exceeding  two  hours,      ....  2  00 

15.  Attendance  over  two  and  not  exceeding  four  hours,    4  00 

16.  Appointment  for  examination  or  adjournment,  ....  0  30 

17.  Swearing  every  witness,  ....  ....  ....  0  20 

18.  Taking  interrogatories  or  depositions,  per  folio,  ....         0  20 

19.  Every  exhibit  other  than  a  receipt  or  voucher  for  the  pay- 

ment of  money,  marked  and  put  in  evidence,         0  30 

20.  Administering  an  oath  or  taking  an  affinnation  including 

attendance,  ....  ....  ....  ....  0  40 

21.  On  asseasment  of  damages,  such  fee  as  shall  be  allowed  by 

the  Judge  or  taxing  officer, 

22.  Copies  of  necessary  papers  not  provided  for,  per  folio,  ....  010 

23.  To  each  commissioner,  in  lunacy,  dower  or  partition,  for 

each  day  actually  engaged,  not  exceeding,         ....  10  00 

24.  For  travel,  a  referee  shall  be  allowed  reasonable  disburse- 

ment«,  and  mileage  going  and  returning  at  per  mile,         0  05 


District  Clerk. 

1.  Entering  each  cause  for  trial,  ....  ....  ....  0  50 

2.  Filing  each  is.sue  or  record,  ....  ....  ....  0  50 

3.  Reading  and  filing  every  affidavit, ....  ....  ....  0  20 

4.  On  entering  findings  of  fact  and  directions  of  Judge  at 

trial  pursuant  to  Order  XXXV.,  rules  23  and  24,  and 

certifying  same,  ....  ....  ....  2  00 

5.  Entering  each  default,       ....  ....  ....  ....  0  30 

6.  Swearing  and  empanelling  a  jury,  ....  ....  ....  0  50 
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7.  Swearing  a  witness  or  constable,     ....  ....  

8.  Drawing  and  engrossing  order,  per  folio,       ....  .... 

9.  Each  paper  in  evidence,    ....          ....          ....  .... 

10.  Taking  verdict, ...            .... 

11.  Every  judgment  pronounced,  jury  discharged,  record  with- 

drawTi  or  order  of  reference  at  trial,        ....  .... 

12.  Order  for  replevin,  where  granted  ex  'parte,  ....  .... 

Where  granted  on  notice,  including  notice,    ....  .... 


0  20 

0  30 

0  10 

0  30 

0  50 

1  00 

3  00 

Sheriff — Service  of  Process ,  <lkc. 

1.  Serving  every  writ,  order^  rule,  notice,  or  other  paper, 

except  final   process, ....  ....  .... 

2.  AflSdavit  of  service  and  swearing, ....  .... 

3.  Service  of  final  process,     ....  ....  .... 

4.  Service  of  writ  of  attachment,  ne  exeat  or  scire  facias, 

5.  On  habeas  corpus, . .  ....  ....  .... 

6.  Actual  and  necessary  mileage  from  the  Court  House  to 

the  place  where  service  of  any  process,  paper  or  pro- 
ceeding is  made,  per  mile,  going  and  returning,    .... 


...   0  50 

...   0  40 

...   1  00 

1  00 

...   2  00 

0  07i 


Arrest,  dx, 

1.  Arrest  when  amount  does  not  exceed  8200,  ....  ....  2  00 

2.  Arrest  when  amount  does  not  exceed  $600,  ....  ....  4  00 

3.  Arrest  when  amount  over  $1,000,    ....  ....  ....  6  00 

4.  Bail  bond,  or  bond  to  the  limits,      ....  ....  ....  2  00 

5.  Assignment  of  the  same,  ....  ....  ....  ....  0  50 

6.  Mileage  going  to  arre.st,  when  made,  per  mile,.  .  ....  0  05 

7.  Mileage  conveying  party  arrested  from  place  of  arrest  to 

gaol,  per  mile,  ....  ....  ....  ....  0  05 

8.  Bringing  up  prisoner  on  attachment  or  habeas  coiyus,  per 

mile,  0  10 


Hetums,  dc. 

1.  Return  of  all  processes  and  writs,  except  subpoenas,  ....         0  30 

2.  Return  of  rules,  notices,  or  other  papers,        ....  ....  0  20 

3.  Drawing  every  affidavit  when  necessary  and  prepared  by 

the  Sheriff,  including  swearing..  ....  ....  0  40 

4.  Receiving,  filing,  entering  and  indorsing  all  writs,  rules, 

notices,  and  other  papers,  each,     .  .  ....  ....  0  20 
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Replevin, 

1.  WaiTant  to  Bailiff,            $0  40 

2.  Notice  for  service  on  defendant,     ....          ....          ....  0  40 

3.  Delivering  of  goods  to  party  obtaining  order  of  replevin,  2  00 

4.  On  replevin  bond,              ....          ....          ....          ....  2  00 

5.  Assignment,        ....          ....          ....          ....          ....  0  50 

6.  All  necessary  disbursements  for  the  possession,  xare  and 

removal  of  property  taken  in  replevin. 

Sales,  Poundage,  <i:c. 

1.  Poundage  on  executions  and  on  attachments  in  the  nature 

of  executions,  where  the  sump  made  does  not  exceed 

$160,  per  $1.00,  0  05 

2.  Where  the  sum  is  over  $160  and  does  not  exceed  $400,  per 

each  $4.00, 0  10 

3.  Where  the  sum  is  over  $400,  per  each  $4.00, 0  07 

(If  compromised  after  levy  or  arrest,  the  same  rate 

to  the  value  of  the  compromise). 
(Exclusive  of  mileage  for  going  to  seize  and  sell, 

and  of  all  disbursements  necessarily  incurred  in 

the  care  and  removal  of  the  property). 

4.  Schedule  taken  on  execution,  attachment  or  other  process, 

including  copy  to  defendant,  not  exceeding  five  folios,         0  60 

5.  Each  folio  above  five,        ....  ....  ....  ....         0  07 

6.  Drawing  advertisements  when  required  by  law  to  be  pub- 

lished or  posted,  ....  ....  ....  ....  1  00 

7.  Every  notice  of  postponement  of  sale,  ....  ....         0  20 

8.  The  sum  actually  disbursed  for  publishing  or  posting. 

9.  Preparing  and  executing  conveyance  of  real  property  sold 

under  execution,  ....  ....  ....  ....  3  00 

10.  On  reference  to  assess  damages  under  Order  XXXV.,  r.  27, 
such  fee  as  shall  be  allowed  by  the  Judge  or  taxing 
officer.  ^ 

Sequestration. 

1.  Upon  seizure  of  estate  and  effects  under  writ  of,  ....  2  00 

2.  Schedule  (including  copy  for  defendant),  of  five  folios  or 

less,  0  80 

.3.     Eacli  folio  above  five,        0  07 

4.  Removing  or  retaining  property  reasonable  and  necessary 

disbursements  and  allowances  to  be  made  by  taxing 
officer  or  by  order  of  a  Judge. 

5.  Poundage    followed  by   sale   and  collection,  as  on  other 

executions. 
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Writ  of  Possession, 

Executing  writ  of  possession  and  executing  writ  of  restitu- 
tion, besides  mileage, ....  ....  .... 

(Jn  a  View  by  Jury. 

1.  Attending,  ....  ....  ....  ....  .... 

2.  Travelling  expenses  actually  paid. 


Writ  of  Inquiry,  <tc. 

Presiding  or  attendance  on  execution  of  writ  of  inquiry 
or  other  writ  of  like  nature,  each  day,   ....  .... 

Summoning  jury,  ....  ....  ....  .... 


2. 


1. 

2. 
3. 
4. 
5. 


1. 
2. 
3. 
4. 
5. 
6. 


1. 
2. 


The  same  fees  shall  be  taxed  and  allowed  to  Coro- 
ners for  services  rendered  by  them  as  allowed  to 
Sheriffs  for  the  same  services  above  specified. 


Crier. 

Calling  jury,      

Every  verdict  or  judgment, ...        . . . . 

On  swearing  each  witness,   . .  . . . . 

Calling  a  defendant  on  recognizance. 
Discharging  a  person  by  proclamation. 

Constable. 

On  each  trial .... 

Attending  the  jury  in  each  cause, 
Serving  a  warrant,  .... 

Summoning  a  jury  on  inquest, 
Attendance  thereon,  .... 

Travelling,  per  mile,         .... 


Juror. 
Attendance,  per  day,         ....  ....  ....  ... 

Travelling,  5  cents  per  mile  going  and  returning. 

Allowance  to   Witnesses. 

For  attendance,  per  day,  ....  ....  ....  .... 

Physicians  and  surgeons,  barristers  and  solicitors,  engi- 
neers, actuaries,  accountants,  or  other  skilled  persons 
other  than  parties  to  the  cause,  when  called  upon  to 
give  evidence  of  any  professional  service  rendered  by 
them,  or  to  give  professional  opinions,  per  diem,  .... 


*4  00 


2  00 


3  00 
2  00 


0  20 
0  20 
0  05 
0  20 
0  20 


0  50 
0  20 
0  20 
0  40 
0  40 
0  05 


1  00 


1  00 


5  00 
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3.  If  witnesses  attend  in  one  case  only,  they  will  be  entitled 

to  the  full  allowance.  If  they  attend  in  more  than 
one  case,  they  will  be  entitled  to  a  proportionate  part 
in  each  case  only. 

4.  Travellint^  expenses  of  witnesses  shall  be  allowed  accord- 

ing to  the  sums  reasonably  and  actually  paid,  but  in 
no  case  shall    exceed  five  cents  per  mile,  each  way. 

Fees  to  Registrar  in  Certain  Matters. 

Fe(»s  payable  to  the  Registrar  for  duties  performed  by  virtue 
of  an  Act  of  the  Federal  Parliament,  or  of  any  other 
Province,  or  under  the  law  of  any  other  jurisdiction. 

Controverted  Elections. 

1.  On  filing  and  entering  petition,       ....  ....  ....        SO  60 

2.  On  receipt  or  on  payment  of  deposit,  2  per  cent. 

8.     Comparing  and  forwarding  copy  of  petition  to  returning 
officer,  per  folio,  ....  ....  .... 

4.  Entering  appointment  and  addrcvss  of  agent,    ... 

5.  Each  notice,  letter  or  certificate,     ....  .... 

().     Signing  and  sealing  every  process, ....  .... 

7.  Drawing  orders,  etc.,  of  five  folios  or  less,     .... 

8.  Certified  copies  of  all  papers,  including  sealing,  per  folio, 

9.  Copies  of  all  papers,  per  folio,  ....  .... 

10.  Entering  and  filing  each  paper,        ....  .... 

11.  Eiach  search,        ....  ....  ...  .... 

12.  Taxing  costs,  ?1.00  per  each  .«^100  or  part  of  SlOO  of  the 

bill  presented. 

13.  Entering  order  of  disniis.sion,  ....  ....  ....  1   00 

Appeal  to  Supreme  Court  of  Canada. 

1.  Copies  of  pleadings  and  papers  for  printer,  per  folio,  ....  0  10 

2.  Reading  and  certifying  case,  per  folio,  not  exceeding  500,  0  05 

3.  For  each  folio  in  exce.ss  of  500 ....  ....  0  02 

4.  Actual  disbursements  for  copies  of  plans,  &c.. 

For  services  not  otherwise  provided  for,  the  same  fees  as 
may    be   for  like  servic(\s  under  the   principal  Act. 


0  05 

0 

60 

0 

60 

0 

.50 

1 

00 

3,            0 

20 

0 

10 

0 

20 

0 

20 
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ABATEMENT.    See  Change  op  Parties. 

none  on  marriage,  death,  or  bankruptcy  of  party,  where  cause  of  action 
continues,    66 

ABOLITION  OF  EXISTING  CX)URTS,     5 

ABSCONDING  DEBTORS, 

construction  of  Act  relating  to, ,  16 

ACCOUNTANTS, 

employed  by  judge  or  referee,    108,  216 

ACCOUNTS.    See  Accounts  and  Inquiries. 
actions  for,  assigned  to  Judge  in  Equity,    9 
indorsement  on  writ  in,    99 
involving  questions  of,  may  be  referred  compulsorily,    223 
affidavit  to  verify,     109,  153 , 

allowances  for  drawing,    see  Table  of  Costs,    (App.  B) 
application  for,  under  O.  15,    55,  56 

affidavit  in  support  of,    56 
appearance  by  defendant,  in  case  of,    55 
where  no,    55 
directions,  on  summons  for,    55 
order  upon,    65 
summons,  to  be  made  by,    56 
time  for,    56 
under  O.  33,    106 
books  of,  when  prima  facie  evidence,    109 
delay  in  taking,  proceedings  on,    109 
directions,  on  summons  for,    55,  56 

to  take,    106 
exhibit  to  affidavit,  to  be  made,    100 
^ardians*,  how  passed,    153 
indorsement  of  claim  for,    39 
insufficiently  rendered,   power  of   Court  in   administration   proceedings 

where,    202 
judgment  for,    110 
just  allowances  in  taking,    110 
liquidator's,     153 
mortgage.    111 

numbered  consecutively,  items  in,  must  be,    109 

order  for,  in  administration,  where  none,  or  none  sufficient  rendered,    202 
originating  summons  for,    199 
partnership,  assigned  to  Judge  in  Equity,    9 
preliminary,    106 
receiver's,    153.    See  Rbcbivbr. 
referee,  to  be  taken  by,    106 
reference  in  matters  of,    107 
stated,  or  settled,  plea  of,    78 
surcharge,    109 
taking  of,    55 

assigned  to  Judge  in  Equity,    9 
when  may  be  ordered,    55,  106 
verification  of,    109 
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ACCOUNTS  AND  INQUIRIES  (O.  33),    106-111.    See  Accounts  ;  Refbrrb. 
delay  in  taking,    109 
dii'ected  on  application  for  new  trial,     137 

when,    106 
forms  of,    437 
partnership,    160 

action  for  taking,  assigned  to  Judge  in  Bqtffty,    9 
personal  estate,  as  to  outstanding,    110 
referee,  to  be  taken  by,    106 

ACT,  coramencement  of,    36 

constitutionality  of,  declaration  as  to,    18 

ACTION.     See  Cause  or  Matter— Writ  op  Summons— Bailable  Pimv 

CBEDING8. 

abatement  of,    66.    See  Abatement. 
assignment  of,  to  Judge  in  Equity,    9,  10 

Judge  of  trial  division,    10 
wrong,  retaining  where,    10 
causes  of,  joinder  of,    68-70.    see  Joinder. 
commeneement  of,    87 

against  parties  added,    68 
writ,  toWby,    87,226 
concurrent  writs,    40 
conduct  of,    62 

consolidation  of,    217.    See  Consolidation  of  Actioks. 
definition  of,    4 

discontinuance  of,    88,  89.    See  Discontinuance. 
dismissal  of,    89.    See  Dismissal  of  Action. 
entry  of,  for  trial,    115.    See  Trial. 

ejectment,  of,    69.    See  Land,  Action  for  Recovery  of. 
mandamus,  of,    154.    See  Mandamus. 
matters  arising  pending,    86,  87.    See  Pleading. 
meaning  of,    4 

penal,    218.  i^^e  Penal  Action. 
pending,  cannot  be  restrained,    20 

perpetuating  testimony,  for,    129.    See  Perpetuating  Testimony. 
restraining  institution  of, 

setting  down,  on  motion  for  judgment,  91.    See  Motion  fob  Judgment. 
specially  indorsed  writ,  by,     39 
stay  of,  20.    See  Stay  of  Action  or  Proceedings. 
summary  disposal  of,    54 
survival  of  cause  of,    66 
transfer  of,    10 
trial  of,    116-18.    See  Trial. 
withdrawal  of,  entered  for  trial,  by  consent,    89 

ACTUARIES, 

employed  by  judge  or  referee,     108,  216 

ADDRESS, 

appearance,  in,    48 
detendant,  of,    48 

appearing  in  person,  of,    48 
fictitious  or  illusory,    48 
for  service,  of  defendant,    48 

plaintiff,    40 
originating  summons,  of  respondent  to  be  given,    215 
party  suing  in  person,  of,  40 
plaintiff,  or,  to  be  given  on  writ,    40 
solicitor,  of,    40,  48 
where  proceedings  commence  otherwise  than  by  writ,    40 

ADJOURNMENT, 

adjudication  on  claims,  of,    204 
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chambers,  to,  from  court,    216-17 

court,  to,  from  chambers,     216—17 

motion  or  other  application,  of  hearing  of,    212 

referee,  of  trial  before,    110 

summons,  of,    216 

attendance  of  witnesses,  etc.,  15 

ADMEASUREMENT  OF  DOWER, 
proceedings  for,    174 

ADMINISTRATION, 

actions  for,  assigned  to  judge  in  equity,    9 

conduct  of,    62 
allowance  of  income  in  action  for,    151 
assets,  of,  where  estate  insolvent,    23 
attending  proceedings  in,  62,    63 
claims  in  action  for,   202 
conduct  of  action  for,   62 
creditor's  action  for,  valuation  of  securitv,    23 

claim  in,  who  to  appear  on,    63 
debts  and  liabilities  provable  in,  rules  as  to,    28 
examination  of  claims  in,    204 
executor,  Ac.,  may  obtain  Judgment  for,  against  one  legatee,  Ac.,   61 

general,  Judge  not  bound  to  oraer,    201 
eir  at  law,  etc.,  absent,   60 
Judgment  for,  at  instance  of  executor,  administrator,  or  trustee,    61 

legatee  of  legacy  charged  on  real  estate,    61 
residuary  devisee,  or  heir,    61 

legatee  or  next  of  kin,    61 
notice  of,  to  be  served  on  persons  interested,  on  direction  of 
judge,    62 
service  of,    62 

effect  of,    62 
memorandum  of,    62 
legal  personal  representatives  only  to  appear  on  claim  against  estate  in,    68 
legatees  and  next  of  kin,  rights  of,    61 
oraer  for,  of  real  and  personal  estate,    200 
originating  summons,  for,    196-00.    See  Orioinatino  Summons. 
parties  to  action  for,    67,  61,  63    See  Parties. 
personal  estate,  account  of  what  unsold,    110 
representation  of  parties  in,    60-2 
sale  in  action  for,  conduct  of,    151 
secured  and  unsecured  creditors  in,  rules  as  to,    23 
service  out  of  jurisdiction  in  action  for,    45,  46 
title  of  and  indorsement  on  notice  of  judgment  for,  62 

ADMINISTRATOR.    See  Executors  and  Administrators. 
action  by  or  against,  on  behalf  of  estate,    57 
attendance  of,  on  claim  against  estate  in  administration,    63 
denial  of  representative  character  of,    76 
joinder  of  claims  by  or  against,  with  personal  claims,    60 
pendente  lite^    63 

ADMISSIONS  (O.  32),    104-6 

case  of  other  party,  of,  notice  of,    104 

writing,  to  be  in,    104 
costs  of  proving  what  ought  to  be  admitted,    105 

occasioned  by  refusal  to  admit  documents,    105 
denial  not  specific,  where,    73 

documents,  of,  party  may  be  required  to  make,    101 
notice  for,  costs  of  unnecessary,    106 
form  of,    105 
time  for,    105 
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ADMISSIONS  (O.  S2h-C(mtinued. 
facts,  of,  notice  to  make,    105 

time  for,    105 
of,  105 

form  of,    105 
time  for,    105 
party  may  call  on  other,  party  to  make,    106 
refusal  of,    105 

effect  of,  on  costs,    105 
infants,  by,    73 
judgment  on,    105 

application  for,    105 
lunatic,  by,    73 
notice  in  writing  of,    106 

form  of,    106 
payment  into  court,  by,    81 
pleading,  by,    104 

insufficient  denial  in,    78 
signature  to,    105 
solicitor,  by,    105 
time  for,  105 

ADVERTISEMENTS, 

affidavit  of  service  ol  notice  of  writ  by,  form  of,    287 

allowances  for.    See  Table  of  OoeTS  (App.B). 

claimants,  for,  to  be  submitted  to,  and  signed  by  ju^e  or  rotoeo,    903 

cn^itors  and  claimants,  for,    203 

preparation  and  signature  of,  by  solicitor,  208 
excluded  from  benefit  of  Judgment  on  failure  to 

prove  after,    202 
form  and  coi^teBtaoC  2Q6 
forms  of,    414-6 
peremptory,    202 

production  of  security  by  creditors,    203 
proving  after  time  fixed  by,    205 
forms  of,    203,414^ 

affidavit  of  service,  of,    287 
insertions  of,  number  of,    202 
peremptory,    20S 
referee  may  issue,    206 
substituted  service  by,    43 

form  of,    287 

ADVICE  OF  COURT, 
to  trustee,    108 

AFFIDAVIT  (O.  37),    130-4 
accounts,  verifying,     100 
address  of  deponent  in,    132 
agent,  by,  for  corpm^tion,    181 
alterations  in,    132 
application  under  O.  XIV.,  on,    63 
O.  XV.,  on,    66 
belief,  gn:^unds  of,  when  may  be  stated  in,    131 
blind  persons,  by,     132 
contents  of,    131 
corporation,  by  officers  for,    131 
costs  of  improner  matter  ia,    l-^il 

title  of,     131 
cross-examination  on,     125,  ISO  -4 
default  of  appearance,  on,    49—62 
defective,  judge  may  receive,     133 
deponents,  by  two  or  more,     132 

description  and  address  of,  to  be  stated  in,    132 
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AFFIDAVIT  (O.  87V-Confinu«d. 

documents,  of,  100,    See  Discovery. 

extracts,  from,  in,     181 
erasures  in,    182 
evidence  may  be  given  by,    121 

by  order,    121 
under  agreement,    121 
upon  motion,  petition,  or  summons,    190 
exhibits  to,    100,132 

marking  of,  132 
facts  to  be  deposed  to  by,    131 
fees  to  counsel  for  settling,  ^0 
filing  of,    132 

guardian  ad  litem,  for  appointment  of,    60 
trial  on  affidavit,  where,    188 
foreclosure  action,  on  judgment  by  default  in,    62,  02 
form  of,    182 

costs  of  affidavits  departing  from  rule  as  to,    181 
forms  of, 

documents,  of,    201 
interpleader,  on,    800 
Order  XIV.,  on  application  under,    200 
service,  of,      284—7—300 
guardian  ad  lUem,  on  appointment  of,    60 
illiterate  persons,  by,    132 
in  reply,    181 

information  and  belief  in,    131 
interpleader,  on,  form  of,    800 

interrogatories,  in  answer  to,    100.    See  Answer  to  Interrogatories. 
interlineations  in,    132 
Jurat  to,  form  of,  in  case  of  blind  or  illiterate  person,    132 

irregularities  in,    183 
knowledge  not  belief  to  be  sworn  to  in,  except  on  interlocutory  motions,  131 

of  officer  or  agent,  statement  that  he  has,     131 
motion,  evidence  on,  by,    130 
names  in,    232 

notice  to  produce  documents,  of  service  of,    106 
officers,  by,  for  corporation,    131 
Order  XI V.  on  summons  under,    53 
paragraphs  in,  to  be  numbered,  132 
petition,  evidence  on,  by,    180 
prolixity  in,    131         • 
receivers  account,  verifying,      153,  437 
reply,  in,  to  be  confined  to  matters  strictly  in  reply,     131 
scandal  in,  striking  out,    182 

costs  of  application  for,     132 
service,  of,    60,  52,  131 
filing,    60—2 
forms  of,    284—7—800 
limit  of  time  for,    131 
notice  of  writ,  of,    105 — 6 

by  advertisement,  form  of,    287 
8vhpcB7ia,  of,    128 
to  produce  documents,  of,    106 
writ,  &c.,  of,    60 

filing  of,    50,  52 

forms  of,    284—7 

inmate  of  house,  on,  form  of,    286 

manager  of  partnership  firm,  on,  form  of 

partners,  on,  form  of,    285 
post,  by,  form  of,    286 
wife,  on,  form  of,    286 
out  of  the  jurisdiction,  on  application  for  leave  to  issue  writ  for,    46 
substituted  service,  on  application  for,    44 
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summons,  evidence  on,  bv,    180 
under  Order  14,  on,    58 

Order  16,  on,    66 
swearing  of,    188 

before  wbom  may  be  taken,  where  to  hold  to  bail,    188 
not  solicitor  of  party,    138 
nor  his  clerk,  or  partner,    138 
time  and  place  of,  to  be  expressed  by  commissioners,    131 
time  and  place  of  taking,     131 
title  of,    131 

costs  caused  by  prolixity  of,    131 
trial  on,    133 

cross-examination  upon,    133—4 
notice  of  trial  in  case  of,    134 

time  for  filing  and  delivering  defendant's  affidavits  on,    133 
plaintiff's  affidavits  on,    133 

in  reply,  on,    133 
unnecessary  matter  in,  costs  of,    131 
use  of,  defective,    133 
witness  refusing  to  give,    1^ 

AFFIRMATION, 

included  in  oath,    5,  126 

AGREEMENT,  pleading  to,    75 

ALLOCATUR  FOR  COSTS, 

when  death  or  resignation  of  judge,    265 

ALLOWANCE  TO  WITNESSES,    248.    See  Table  of  Costs  ( App.  B.). 

AMENDMENT  (O.  29),    95 
application  for,    96 
appeal  in  court  of,    233 
clerical  mistakes,  of,    96 
counterclaim,  of,    95 
costs  of,    97 

date  of  order  of,  to  be  marked,    96 
defendant,  by,    95 
delivery  of  amended  pleadings,    96 
disallowance,  of,    95  * 

failure  to  amend  after  order,    96 
general  power  of,    96 
indorsement,  of,    95 
mode  of,    96 

order  for,  not  to  be  drawn  up,    213 
order  XIV.,  for  purposes  of,    53 
parties,  as  to,    58 

where  wrong  person  plaintiff,    56 
plaintiff,  by,    95 
pleadings  of,    74,  95 
pleading  to,    96 
service  after,    96 
set  off,  of,    95 
slips,  of,    96 

specially  indorsed  writ,  of,    53 
writ,  of,  order  for,  not  to  be  drawn  up,    213 

parties,    58,  69 

party  added,    59 
writ  of  capias,  of,    213 

ANSWER  TO  INTERROGATORIES,  99.  <S«c  Interrogatories;  Disco vrry. 
affidavit,  by,    9»— 100 
exception  to,    100 
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▲NSWBR  TO  INTBRROGATOBIBS— ConfinttMi. 
form  of,    100 
further,  order  for,    100 

by  viva  voce  examination,    100 
insufficient,    100 

objections  to  interrc^atories  may  be  taken  by,    00 
omission  to  make,    100 
order  for,  or  for  further,    100 

non-compliance  with,    103 
sufficiency  of,    100 
time  for,    00 
use  of,  at  trial,    104 

APPEAL.    See  Appbah  to  Court  of  Appeal. 
admeasurement  of  dower,  fi'om,    178 
arbitration,  in,    120,  223 
award,  on,    120,  223 

chambers,  from  orders  made  in,    217 — 33 — 35 — 37 
County  Court,  from,    238—9 
Court  of  Appeal,  to,    8,  233 
custody  of  mfant,  order  respecting,  from,    180 
default  judgment.    02—116 
Divorce  and  Matrimonial  Court,  from,    237 

evidence,  admitting  further,  on,    234.    See  Appeal  to  Court  of  Appeal 
interlocutory  order  or  judgment  from,    233 — 35 — 37 
interpleader,  in,    200 
Judge  in  Chambers,  from,    217 — 33—35 — 37 

of  ai>peal,    8 

of  trial  division,  from,    8 

not  to  sit  on,  from  order  made  by  himself,    8 
judge's  notes,  copy  of,  to  be  supplied,  235 — 6 
judgment  by  default,  from,  02—116 

pronouncing  of,  in  Court  of  Appeal,  in  absence  of  judge,    8 
jurisdiction  of  Court  of,    8 
Official  Keferee,  from,  120 
Probate  Court,  from,    237 
Registrar  to  Judse  in  Equity,    12 

time  for,    217— »— 85— ^.    See  Appeal  to  Court  op  Appeal. 
trial  division,  from.  Judge  of,   '8 

APPEAL  TO  COURT  OF  APPEAL  (O.  67),   233—80.      See  Appeax— New 
Trial. 
affidavits  on,    235 
amendment  upon,    233 — 4 
case  on,  when  printed,    236 

not  printed,    236 
chambers,  orders,  from,    217—83—35—37 
County  Court,  from,  to,    238 — 0 

costs  of,   printing  evidence,  et^;.,  on.    See  Table  op  Costs  (App.  B.) 
Court  to  pronounce  judgment  upon,  that  ought  to  have  been  made,    2Si 
cross,  notice  of,  234 

length  of,  234—5 
time  for  giving,  234 
directions  incidental  to,  may  be  made  by  single  Judge,    17 
Divorce  and  Matrimonial  Court,  fi-om,    237 
entry  of,    235—38—30 

evidence  on,  as  to  question  of  fact,  mode  of  bringing  before  Court,    235 
further,  Court  can  admit,    234 

interlocutory  applications,  in,    234 
Judges's  notes,  of,    235—36 
printing,    236 

shorthand  writer's  notes  of,  235—36 
ex  parte  application,  from  refusal  of,    235 
hearing  by  two  judges,    8 
inferences  of  fact  on,    234 
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APPEAL  TO  COURT  OF  APPEAL  (O.  fny-CtnUinued. 
interest  allowed  for  delay  of  execution  by,    238 
interim  order  to  prevent  preiudice  pending,    17 
interlocutory  oraer,  from,    233 — 86 — 37 

length  of  notice  of,  from,    233 
notice  of  appeal  from,  need  not  be  printed, 
when  to  set  down,    237 
Judge's  notes,  production  of,  on,    236 — 6 
jurisdiction,  on,    8,  233—4 
motion,  to  be  by,     134,  233 
new  trial,  power  of  court  to  order,  on,    234 

upon  motions  for,  136 
notice,  to  be  by,    134—233 
amendment  of,    233 
contents  of,    134,  233 
cross-appeal,    234—36 
filing  of,    236 
printing  of,    134 

respondent,  by,  not  necessary,    234 
service  of,    233 

to  state  what  part  of  order  is  appealed  from,    233 
when  to  be  given,    233 
part  of  order,  against,  233 

pending,  interim  order  to  prevent  prejudice,    17 
printed  case,  on,    230 
Probate  Court,  from,    237 
setting  down  of,    237 
settling  case  on,  236-^36 
shorthand  writer's  notes  on,    236—30 
stay  of  execution  on,    238 

application  for,    238 
interest  on,    238 
time  for,    217—33—37 

chambers'  decision,  from,  217— 33--37 
extension  of,  application  for,  233 — 37 
interlocutory  order,  from,    233 — 37 

APPEARANCE  (O.  12),    47—9 

action  for  recovery  of  land,  in,  as  landlord,    48 

person  in  possession,    48 
address  for  service  to  be  given  upon,    48.    See  Address. 
conditional,    69 

not  necessary  before  moving  to  set  aside  writ,    49 
counterclaim ,  to,    80 

default  of,    49-^.    See  Default  of  Appearance. 
defence,  limiting,  by,    49 
defendants,  by,  m  person,    48 

of,  by  solicitor,    47—8 

several,  by  same  solicitor,    48 
delivery  of  pleadings  where  no,    73 
entry  of,  with  Registrar,    47 
mode  of,    47 
time  for,    48 
infants,  by,  69.    See  Infants. 
judgment,  after,    48 
landlord  not  named  in  writ,  by,    48 
limiting  defence  by,    49 
memorandum  of,    47 

contents  of,    47 
filing  of,    47 
form  of,    47,  272 
service  of,    47 
motion  to  set  aside  writ  before  entering,    49 
new  party,  of,    07 
notice  of,    47 
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APPBAKANCE  (O.  12)— Con«rm«d. 

originating  summons,  of  person  served  with,  default  of,    62 
partners,  by,  where  sued  In  name  of  Arm,    159 
party  not  named  in  writ,  of,    49 

served  with  notice  of  judgment,  by,    62 
person,  in,    48 

not  a  party,  by,    49 

served  with  notice  of  judgment,  by,    62 
protest,  by  person  under  partnership,  in  action  against^    169 
recovery  of  land,  in  actions  for,  by  person  not  party,    49 

limiting  defence,    49 

notice  of,    49 
representative  of  deceased  part^,  by,    63 
service  out  of  the  jurisdiction,  time  for,  to  be  fixed,    47 
setting  aside,    48 

writ  before,    49 
solicitor,  by,    42,  47 

defendants  by  same,  of,    48 
not  entering,  after  undertaking,    48 
undertaking  for  breach  of,  by,    48 
third  party,  by,    64 

counterclaim,  to,    80 
default  of,    64 
time  for,    48 

appearance  after,    48 

enlargement  of,    48 

in  case  of  service  out  of  the  jurisdiction,    47 

APPLICATIONS, 

at  chambers,    214 — 17.    See  Chambers. 

converted  into  hearing  on  motion  for  judgment,    137 

interlocutory,    212 

to  court  to  be  by  motion,    211 

judge  in  court,  to  be  by  motion,    211 

ARBITRATION  (O.  64),  218—25 
application  of  order,    225 

to  crown,    225 

BEFEBBNCB  TO: 

compulsory,  under  Order  of  Court,  228 
evidence,  power  of  referee,  119 
inquiry  and  report,  for,    ^     See  Refbrbb. 

conduct  of  reference,     119—21 
official  referee,  to,    106,  120 
special  referee,  to,    121 

time  for  appealing  from  referee's  award,    243 
trial,  for,    223.    See  Rbferbb. 
consent  out  of  court,  by,    218 
submission  under,    218 

award,  appeal  from,  223 

enforcing,    145,  223 

finality,    219 

judgment  on,  form  of  (App.  F.  20),    356 

remitting,    ^22 

setting  aside,    212,  223 

motion  for,    212 
time  for  application  for,    243 
time  for  making,    218—22 

enlarging,    222 — 43 
umpire,  by,    219 
efiPect  of,    218 

evidence  in  case  of,    219—22 
implied  provisions  in,    218 — 9 

arbitrators,  evidence  before,    219 
number  of,    218—20 
powers  of,    222.    See  Arbitrator. 
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ARBITRATION  (O.  04>-.(7on«nii«d. 

award  in  writhiff,    218 
flnaltvoC   219 
time  for,    218 

enlarging,    219 
books  and  documents,  production  of,  before  arbitrator,    219 
costs,  discretion  as  to,    219 
examination  of  puiiies  and  witnesses,    219—24 
official  referee  to,    220 
revocation,    218 
special  case  stated,    224 
stay  of  proceedings,    220 

application  for,    220 
oraer  for,    220 
cosU,    219—24 
evidence  on,    219—22 
ARBITRATOR.    See  Arbitration  ;  Rbfbrbb. 

appointment  of,  by  the  court  in  certain  events,    221 
notice  for,    221 
setting  aside,    221 
vacancy,  in  case  of,    220 
award,    218—22.    See  Arbitration. 
death  of,    220 

disagreement  between,    218 
misconduct  of,    223 
oaths,  administration  of,  by,    219—22 
powers  of,  affirmation,  to  take,    219 

award,  correcting  clerical  error  in,  222 
costs,  as  to,    219 

examination  of  parties  and  witnesses  as  to,    219 
generallv,    121 

oaths,  of  administering,    219—22 
special  case,  to  state,    224 
umpire,  as  to  appointment  of,    218 
refusal  of,  to  act,    220—21 
remitting  matters,  to,    222 
removal  of,    223 
remuneration  of,    219—24 
special  case,  power  of,  to  state,    224 
umpire,    218—20 
vacancy  of,  power  of  parties  to  supply,    220—21 

ARREST.    See  Bailable  Proceedings— Attachment. 

Act  relating  to,  and  imprisonment  and  examination  of  debtors,  construction 
of,    16 

ASSIGNMENT, 

cause  or  matter,  of,  Judge  in  Equity,  to    9 

made  how,    10 
court  may  retain  or  transfer  after,    10 
choses  in  action,  of,    22. 
debt,  of,    22 

equity  business,  to  judge  in  equity,    9 
interpleader  at  instance  of  debtor,    22 
notice  of,  express,  debtor,  to,    22 
trial  division,  to,  from  judge  in  equity,    10 
title  pendente  lite,  of,    66—7.    See  Change  of  Parties. 
carrying  on  proceedings  after,    67. 

ASSISTANT  REGISTRAR,    29,  80 

ATTACHMENT  (O.  43),    146 
application  for,    146 

notice  6f,  146 
bench  warrant  in  aid  of  subpoena,    129 
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ATTACHMENT  (O.  48)— (7on«nu«d. 
directors  of  corporation  against,    145 
discharge  of  prisoner  under,    1^ 

application  for,    146 
discovery,  for  non-compliance  with  order  for,    108 
issue  of,    146 

judgments  enforceable  by,    140 
memorandum  indorsed  on  judgment,    188 
motion  for,  must  show  grounds,    212 
order  for,  service  of,    269 
referee  cannot  order,    120 
relief  from,  146 

rule  nisi  or  order  to  show  cause  for,  not  to  be  made,    211 — 12 
solicitor  of,  not  entering  appearance,  &c.,  after  undertaking,    48 

giving  client  notice  of  order  for  discovery,    104 
writ  of,    146 

effect  of,    146 
issue  of, 

leave  for,    146 

application  fur,    146 

ATTACHMENT  OF  DEBTS, 
owing  from  firm,    160 

ATTORNEYS, 

existing  at  passing  of  Act,    15 
laws  relating  to,    16 
••Solicitor,'' includes,    262 

ATTORNEY-GENERAL, 

action  by,  as  to  validity  of  statute,    18 

perpetuation  of  testimony,  when,  should  be  party  to  action  for,    180 

AUDITA  QUERELA, 

proceedings  by,  abolished,    144 

AWARD.    See  Arbitration. 

BAILABLE  PROCEEDINGS,    225-32 

affidavit  to  hold  to  bail,  in,  before  whom  may  be  sworn,    183 
filing  of,    232 
names  of  parties  in,    232 
duty  of  plaintiff  to  prosecute  action  without  delay,    281—82 
relief  of  bail,    231 

render  of  defendant  in  discharge  of  bail,    227—28 
special  bail, 

after  render,  231 
exception  to,  228 
justification  of,    229 

affidavit  of,    229 
perfecting  of,    230 
putting  in  of,    228 

before  commissioner,  when  irreg^ar,    231 
time  for,    228 
transmission  of  bail  piece,  where  put  in  before  commissioner, 

228-30 
qualification  of,    220 
writ  of  capias, 

commencement  of  action  by,    225 

concurrent,  226 

forms  of  ( App.  A. ).    Nos.  6—8 

indorsement  of,    225 — 226 

teste  of,    226 

duration  of,    226 
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BAILABLE  PROOBBDINGS— Con^intwjd. 
writ  of  capias, 

delivery  of,  to  sherifiP,    226 

execution  of,    226* 

irregularity  in,    281 

issue  of,  after  commencement  of  action,    227 

names  in,    232 

service  of,  where  not  indorsed  for  bail,    227 

BANKRUPTCY,    See  Insolvent  Estate. 
action  not  to  abate  on,    06—7 
administration  in,    23        . 

claims  by  assig[nee,  not  to  be  joined  with  claims  in  other  capacity,    69 
change  of  parties  on,    66 — 7 
proceedings  after,  order  for  carrying  on,    67 

application  for,    67 
rules  of,  to  apply  in  certain  cases  to  administration,    23 
valuation  of  security,    ^ 

BARRISTERS, 

at  passing  of  Act,    15 
laws  relating  to,    16 

BENCH  WARRANT, 

for  defaulting  witness,    120 

BILLS  OF  EXCHANGE, 

action  on,  with  spc^cially  indorsed  writ,    30 
defence  in,    78 

BOND, 

action  on,  with  specially  indorsed  writ,    30 
default  of  appearance  where  claim  on,    62 
judgment  on,  where  default  in  appearance,    52 
security  of  costs  g^ven,  246 

BOOKS, 

production  of,  before  examiner,  125 

arbitrator  or  umpire,    210 

BREACH  OF  CONTRACT, 

injunction  against  repetition  of,    151 

BREACH  OF  TRUST, 

particulars  of,  pleading,    72 

CAMERA,  IN, 
hearing,    117 

CANCELLATION  OF  INSTRUMENTS, 

actions  for,  assigned  to  Judge  in  Equity,    0 

CAPIAS.    See  Baiuiblb  Prochbdinos. 

"CAUSE." 

meaning  of,    4 

CAUSE  OF  ACTION, 
assignment  of,    66 
change  or  transmission  of,    67 
continuing,  ascertainment  of  damages  in  case  of,    110 
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CAUSE  OP  ACTION— Con<inu«d. 

joinder  of,    68—70.    See  Joikdhr  of  Causss  of  AcnoN. 

order  for  exclusion  of,    70 

striking  out  where  no  reasonable,    88 

flurvinil  of,  on  death,  &;c.,    06 

CAUSE  OR  MATTER,    See  Acjtion. 
abatement  of,  no,  in  what  cases,    06 
continuation  of,  after  assignment,  &c.,  of  estate,    06 
information  as  to  the  state  of  any,    267 
meaning  of,    4 
transfer  of,    10. 

where  no  proceeding  in  for  one  year,  month's  notice  of  intention  to  proceed 

to  be  giv^en,    243 

CERTIORARI,    (O.  68),  2*^-41 
ordw  for,    20^-40 

form  of,    240 
with,  to  show  cause,    440 
indorsement  on,    d40 
issue  of,    240 

grounds  for,  to  be  stated,    240 
service  of,    507 
returnable  before  Court  of  Appeal  or  Judge  in  Court,    240 
showing  cause  on  return,    241 
transfer  on  return  of  writ  to  Court  of  Af^al,    241, 

CKSTUIS  QUE  TRUSTS, 

actions  by,    57.    See  Partiks. 

claims  by,  against  trustees,  how  efiPected  by  Statute  of  Limitations,     21 

execution  of  trust,  any  one  of,  may  have  judgment  for,    61 

CHAMBERS  (O.  61),    214—17 

accountants,  etc.,  power  to  Judge  to  employ,     216 
adjournment  into  court  from,    216 — 17 

from,  into  court,    217 
administration  proceedings,  attendances  on,    68 
appeal  from,    217—38—86 
application  at,  to  be  by  summons,    214 
costs  occasioned  by  neglect  or  ncHi-attandance  in  proceedings  in,    215 — 16 

of  necessary  appearance  in,  252 
distinct  solicitor  required  by  judge  for  separate  parties,  in,    210 
ex  parte  applications  in,    214 

hearing  in,  on  failure  of  party  to  attend,    215 
further  attendance  in,  where  summons  not  disposed  of,    216 
jurisdiction  of  judge  in,    217 
originating  summons,    215 

appearance  to,    215 
attendance  under    215 
form  of,    214 
service  of  summons,  not  originating,    215 
sittings  in,  in  Saint  John,    17 
summonses  in,  form  of,  ordinary,    216 

originating,    214 
matters  included  in  single,    216 

CHANCERY  BUSINESS.    See  Judge  in  Equity. 
assignment  of,  to  Judge  in  Equity,    0 
jurisdiction  of  Judge  in  Equity,  over,    9 
jury,  trial  by,  right  to  in  equity,    24 
matters  assigned  to  Judge  in  Equity,    9 
transfer  of,  to  Judge  in  Equity,    10 
trial  of  matters  assigned  to  Judge  in  Equity,    10 
writ,  endorsement  of,  with  word  "Equity,"    10 
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CHANGE  OF  PARTIES  (O.  17),  65-8 

assignment,  creation  or  devolution  of  estate  pendente  lite,  on,    06—7. 

bankruptcy,  on,    66—7 

death  of  plaintiff  and  defendant,    66-^ 

after  verdict  and  before  judgment,    66 
sole,    68 
defendant,    66—8 
successor  made  party  on,  by,    67 
devolution,  of  estate  on,  66 — 7 
execution  of  judgment  after  death  of  party,    68 
failure  to  proceed  on,    68 
judgment  after  death,    66 

marriage,  death,  or  bankruptcy  of  party,  on,    66—8 
order  to  carry  on  proceedings  on,  application  for,    67 

judgment  after,    68 
discharge  of,  when  person  not  under 

disability,    68 
under  disability,    68 
effect  of,    67—8 

against  infant,  Ac,    68 
service  of,    67 
successor  made  party  on,    67 

CHARGE, 

on  land,  causes  relating  to  raising  of,  assigned  to  Judge  in  Equity,    0 
sale,  kc.t  of  property  subject  to,  or  lien,  assigned  to  Judge  in  Equity,    0 

CHEQUE, 

action  on,  with  speciallyindorsed  writ,    89 
defence  in,    78 

CHIEF  JUSTICE, 

assignment  of  sittings  of  judges  of  trial  division,  by,    14    . 

member  of  Court  of  AppeisU,    6 

precedence  of,    6 

title  of,    6 

vacancy  in  office  of,    268 

writs  to  be  tested  in  name  of,    38 

CHILDREN,  CUSTODY  AND  ADOPTION  OF,    17»-8i.    See  Infants. 

CHOSE  IN  ACTION, 
assignment  of,    22 

CIRCUIT  CLERKS,    32.    See  District  Clbrks. 

CLAIM,  STATEMENT  OF,    76—8.    See  Statbmbnt  of  Claims. 

CLASS, 

representation  of,    60,  62 

CLERICAL  ERRORS, 
judgments,  in,    96 

CLERKS  OF  CIRCUIT  COURTS,    32.    See  District  Clerks. 

CLERK  OF  PLEAS.     See  Registrar. 

assistant  and  deputy  of,  construction  of  existing  laws  relating  to,    16 
construction  of  existing  laws  relating  to,    16 

CO-DEFENDANTS, 
claim  against,    66 
contribution  between,    66 
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COGNOVIT  ACTIONEM  (O.  28X  03—4 
execution  of,    03 

defeasance  with,  to  be  written  on  the  same  paper,    03 
agent's  authority  to  execute  warrant,    04 
date  of,  etc.,    04 

filing  of,  or  copy,  with  Registrar  of  Deeds,    03 
leave  to  enter  judgment  upon,  when  to  be  obtained,    03 
solicitor's  duty  on  signing  confession  of  judgment,    04 
wan*ant  to  be  filed  on  judgment  being  sign^,    04 

COMMENCEMENT  OP  ACT, 
meaning  of,    5 
when,    36 

COMMISSION  TO  EXAMINE  WITNESSES,    122-8 
abroad,    123 

aged  or  infirm  witnera,  or  witness  unable  to  travel,    122 
costs,  127 

transmission  of,  to  court,    126 

disobedience  of  witness  to  be  examined  within  province,     124 
depositions,  admissibility  of,    127 

may  be  in  shorthand,    126 

not  to  be  opened  before  trial  without  order  or  consent,    127 

to  be  signed,  when,    126 

to  be  under  oath,    126 
form  of  order,  for,    123 

writ,    123 
interrogatories  on,    123 
notice  of  execution  of,    123 
motion  for,    123 
order  for,    1:23 

person  refusing  to  make  affidavit,    125 
production  of  documents,  etc,  under,    124,  6 

copies  as  evidence,    126 
special  report  by  commissioner,    128 
writ  of,    123 
within  province,    122—3 

COMMISSIONER, 

administer  oaths,  to,  continuance  in  office  of,    16 

existing  laws  relating  to,  construction  of,    16 
assize,  of,    14 

jurisdiction  of,    16 — 23 

power  of  Judge  of  Court  of  Appeal  to  act  as,      15 
special  bail  before,    228 — 31 

COMMITTAL,    146.    See  Attachment. 

COMMITTEE, 

lunatic,  of,  service  on,    44 

COMPANY,    See  Corporation. 
affidavits  by  officers  for,    131 
denial  of  incorporation  of,    76 
interrogatories  to,    00 
judgment  against,  enforcing,     145 
service  of  writ  on,    44 

COMPROMISE, 

approved  by  Court  on  behalf  af  absent  parties,    58 
power  of  Court  to  sanction,  in  absence  of  some  parties,    68 
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CONCURRENT  WRITS  (O.  6).    40-1 
how  fong  in  force,    41 
marking  teste  of,    40 
service  out  of  jurisdiction  of,    41 

CONDITION  PREOEDBNT, 

pleading  breach  or  performance  of,    74 

CONDUCT  OF  ACTION, 
to  whom  given,    02 

CONFESSION, 

defence,  of,    87.    See  Dbfbncb. 

CONSENT, 

appeal  being  heard  by  two  judges,    8 

juagmeut  by,    1S9.    See  Judombnt. 

person  added  as  party,  of,    58 

procedure,  &c.,  to,  when  party  under  disability,    60 

CONSOLIDATION  OF  ACTIONS  (O.  02),    217 
order  for,    217 
payment  into  court  in  case  of,    84 

CONSTABLES, 

to  be  officers  of  court,    10 

CONSTITUTION  OF  COURT,    0 

CONSTITUTIONALITY  OF  ACT, 
declaration  as  to  validity,    18 

CONTEMPT     See  Attaohmbnt. 

court,  of,  punishable  as  heretofore,    10 
disobedience  to  order  to  attend  to  produce  documents,    125 
non-attendance  of  parties  and  witnesses  before  refsree  constituting,    2D7 
relief  of  party  in,    140 

CONTRACT, 

action  upon,  service  out  of  the  jurisdiction  in,    45  ^ 

with  specially  indorsed  writ,    39 
construction  of,  same  in  law  as  in  equity,    22 
denial  of,  in  pleading,  how  construed,    76 
essence  of,  when  stipulations  to  be  considered,    22 
execution  of,  by  order  of  court,     174 
implied  from  letters,  how  pleaded,    75 
injunction  against  repetition  of  breach  of,     151 
stipulations  m,  to  receive  same  construction  as  in  equity,    22 

CONTRIBUTION  OR  INDEMNITY,    04—0 

CONTROVERTED  ELECTIONS, 

construction  of  Act  relating  to,     10 

CONVEYANCE.    See  Sale— Vesting  Ordbr. 
execution  of,  by  order  of  Court,     174 

COPIES  (O,  72),    259 

affidavits,  etc.,  of,  on  application,  to  be  delivered  within  48  hours,    259 

allowances  for,    259 

application  for  and  delivery  of,  259 

business  books,  verified  of,  on  discovery,    102 

furnished  by  opposite  partv,  for  case  on  appeal,    290 

written  application  for  ana  delivery  of,    259 
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CORONER, 

inauisitions,  etc.,  to  be  transmitted  to  District  Clerk,    88 
juoge,  ex  officio,    6 
"Shenff,"  to  include,    262 

CORPORATION.    See  Company. 
affidavits  by  officers  for,    131 
denial  of  incorporation,    76 

enforcing  order  or  judgment  against,  wilfully  disobeyed,    145 
interrogatories  to,    99 
service  of  writ  upon,    44 

COSTS  (O.  70),    243—65.    See  Security  pok  Costs. 
adjournment  of  trial,  on,     116 

administration  of  trusts  and  estates  in  discretion  of  court,  of,    243 
administrator,  of,    243 

advertisements,    See  Table  op  Costs  (App.  B). 
advice  of  counsel,  of,    250 
affidavit,  of,  attending  deponent  to,    249 

containing  improper  matter,     131,  251 
disbursements,    248 

drawing.    See  Table  op  Costs  (App.  B). 
prolix  title,  with,     131 

scandalous  matter  in,  of  application  to  strike  out,     132 
settling,    :^ 
swearing,  of,     249 
allocatur  for,  death  or  resignation  of  jildge,  where,    255 
amendment,  of,    96 — ^7—263 

pleadings,  of,    253 

plaintiff  refused,    253 
appearances,  of.    See  Table  of  Costs  (App.  B). 
apportionment,  of,    244 
arbitration,  in,    219 — 24 
assessment  of  damages.   'See  Table  op  Costs  (App.  B). 

sum  for,  on  delay,    253—4 
attendance  at  chambers,  of,    6—250 

attendances,  scale  of  allowances  for.    See  Table  op  Costs  (App.  B). 
award,  on,    219—24 
bail,  justification  of,     230 
bill  of,  form  of,     248 

brief,  of.    See  Table  op  Costs  (App.  B). 
certificate  of  registrar.    See  TabLe  op  Costs  (App.  B). 
claim  for,  indorsement  of,    39 
confession  of  defence,  after,    87 
copies  of  documents,  of,    259.    See  Copies. 
counsel,  fees  of,    250.    See  Table  op  Costs  (App.  B), 
counterclaim,  of,     243 

county  court,  where  offer  to  suffer  judgment  by  default  accepted,  and 
amount  could  have  been  recovered  in,    244 
where  amount  recovered  no  greater  than  might  have  been 
recovered  in,    244 
creditors  not  producing  evidence  of  their  debts,    2(M 
default  of  pleading,  of  action  on,    89 — 90 

defendants,  entitled  to,  against  plaintiff  improperly  joined,    56 
delay  occasioned  by,     253 
directions,   summons  for,   of  applications  which  ought  to  have  been 

included  in,    98 
disallowance  of,  bill  reduced  by  one-sixth,  where,    39,  254 
improper  pleadings,  &c.,  of,    251 
jucige,  by,     251 

neglect  of  solicitor,  because  of,    246 
taxing  master,  by,    251 
discontinuance  of  action,  upon.    88 

judgment  for,    89 

staying  fresh  action  until  payment  of,    88 


Digitized  by 


Google 


18  IVDBX. 

COSTS  (O.  10)—C(mtintLed. 

discovery,  of,  interrogatories,  by,    90 
discretion  of  court  as  to,    244 
dismissed  summons,  of,    262 
documents,  of  inspecting,    260 
of  proving,     105 

unnecessary  notice  to  admit  or  produce,    106 
matter  in,    251 
drawing  pleadings*  etc,  alkiwaaces  for.    See  Table  of  CkMTS  (App.  B). 
enforcing  pavment  of,     142-— 46 
estate,  out  of,    247 
execution  for,    142 

amount  to  be  levied  for,    142 
executors,  of,    243 
extend  time,  of  applications  to,    262 
fi,  fa,  to  enforce,    142 
folios,  and  flg^ures,  how  to  be  counted,    260 
fund,  to  be  paid  out  of,    254 
gross  sum  for,    248 — 54 
Kuardian  ad  Utem,  of,    247 

improper  matter  in  pleadings,  evidence,  ioc,,  of,    251 
indorsement  of  claim  for,    99 

instructions,  of,    249.    See  Table  op  Costs  (App.  B). 
interpleader  proceedings,  of,    210 
interrogatories,  of,    99 

irregularity,  of  summons  to  set  aside  proceedings  for,    262 
issues,  of,  to  follow  the  event,    243 
loining  persons  not  entitled  as  plaintiiTs,  of,    56 
judgment  for,  how  enforced,    142 

for  costs  of  action  upon  confession  of  defence,    87 

where  offer  to  suffer  judgment  by  default,    65 
where  payment  into  court  in  satisfaction,    84 
lien  for  not  to  prevent  setoff,    247 
misjoinder  of  parties,  on,    56 
mortgage  action,  where  amount  under  $300,    170 
motion,  of,    253.    See  Motion. 

neglcK^t  or  non-attendance  on  proceedings  in  chambers,  of,    260 
non-attendance  at  chambers,  thrown  away  by,    250 
notices,  allowances  for.    See  Table  op  Costs  (App.  B). 
offer  to  suffer  judgment  by  default — where  amount  accepted  witliin  juris- 
diction of  county  court — where  offer  not  accepted,  and  amount 
recovered  not  fpre&teT  than,    244 
official  referee,  discretion  as  to,    121 
Order  14,  of  applications  under,    55 
particular  estate  or  fund,  out  of,    247 
partition  action,  of,    172 
payment  of,  court,  into,  on,    84 
enforcing,    142 
separate  writ  for,    142 
seauestration  for,    145 
€uhpcena  for,  not  to  issue,    146 
perusals,  of,    250.    See  Table  op  Costs  (App.  B). 
pleadings,  of,    72 

delivery  of,    249 
drawing  of,    249 
struck  out,    76 
printing,  of.    See  Table  of  Costs  (App.  B). 
prolix  forms  of  writs,  of,    87 

pleadings,  of,    71—2 
prolixity,  of,    251 

affidavits,  in  title  to,     131 
proving  documents  of,     105 

facts  that  should  have  been  admitted,  of,     79 
referee,  discretion  of,  as  to,    121 
rules  dealing  with,    243 — 55 
scientific  witnesses,  of.    See  Table  of  Costs  (App.  B). 
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COSTS  (O.  lOy-Contimied. 

security  for,    244-6.    See  Sboubity  for  Costs. 
services,  of,    249.    See  Table  of  Costs  (App.  B). 
set-off  for.    See  Sbt-off. 
damages  and,    247 
when  directed,    251 
solicitor  guardian  ad  litem^  of,    247 

ordered  to  be  paid  by,    244-46 
same  for  both  parties,  where,    250 
special  allowances  for,    249 
specially  indorsed  writ  to  state  amount  of,    89 
stay  of  action  pending  security  for,    246 
subpoena  for  payment  of,  not  to  issue,    146 
table  of.    Appendix  B.,    446 
taxation  of,  action  dismissed  with  costs,  of,    258 
attendance  of  parties  on,    252 
award,  on  an,    247 
by  rcMzistrar,    29 
certificate  of,  to  state  amount  of  costs  taxed  when  costs  paid  out 

of  fund  in  court,    256 
costs  of.    See  Tajsub  of  Costs  (App.  B). 
delay,  of,  powers  of  taxing-master  on,    246 — 53 
gross  sum,  at  a,  in  oa«e  or  delay  or  improper  conduct  of  liti- 
gation,   25a<^ 
inspection  of  documents,  of,    250 
motion  refused  with  costs,  of,    263 
notice  of,    248 

where  not  necessary,    248 
petition  dismissed  with  costs,  of,    268 
refusal  or  neglect  to  procure,    252 
review  of,  by  judge,    256 

application  for,    255 
objections,  on  points  raised  by,    254-*^ 
taxing  officer,  by,    254 
term  fees,  for.    See  Table  of  Costs  (App.  B). 
third  parties,  of,    66 
time,  of  applications  for,    252 
trustees  and  executors,  of,    248 
unsuccessful  defendant,  where  one  or  more  plaintiffs  not  entitlad  to  relief, 

56 
vexatious  matters  in  documents,  &c.,  of,    251 
witnesses,  of.  See  Table  of  Costs  (App.  B). 

affidavit  of  mileage,  &c.,    248 
work  and  labor,  for,  where  no  special  allowance,    252 
writs,  of  endorsement  on,  specially  endorsed^    ^ 
prolix,    37 

COUNSEL, 

existing,    15 

fees  to,  advice  on  pleadings,  &c.,  for,    250 

affidavit  of  pavment  of,    248 

retainer  not  allowed  as  between  party  and  party,    265 
King*s,  existing,    15 
laws  relating  to,    16 
signature  of,  to  pleadings,    72 

special  case,    112 
speeches  of,  on  trial,    117 

COUNTERCLAIM,    72.  78.    ^  Pbfsinc;!:  and  Cqunt»»claw. 
amendment  of,  without  leave,    96 
appearance  to,  by  third  party,    80 
costo  of,    243 

cross  action,  to  have  effect  of,    72 
defence  to,  of  matter  arising  pending  the  action,    87 
defendant  to,  may  set  up,    li 
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COUNTERCLAIM— Can<intt6d. 
delivery  of,    71 
denial  of,  to  be  specific,    73,  74 
discontinuance,  effect  of,  upon,    80 
dismissal  of,  action,  effect  on,    80 
equitable  defence,    20 
exclusion  of,    72 
form  of,  329 

pnx>unds  of,  to  be  stated,    74 
mconvenient  or  improper,    72 
judgment  on,    72 

upon,  for  balance,    80 

by  plaintiff  at  trial  on,    116 
matters  arising  pending  action,  as  to    87 
misjoinder  of  plaintiffs  does  not  affect,    66 
party  to,  not  party  to  action,  bow  summoned,    80 
payment  into  court  in  satisfaction  of,    84 
plaintiff,  improperly  joined,  against,    56 
pleading  a,    70 

proceeding  with,  although  action  stayed.  Sec,    80 
pi*oof  of,  at  trial  wher^  plaintiff  does  not  appear,    116 
provisions  for,     20 

relief  claimed  by,  to  be  stated  specifically  as  counterclaim,    70 
founded  on  separate  grounds,    78 

may  be  gp^anted  on,    20 
reply  to,    87 

by  third  party,    80 
time  for,    80 
refusal  to  allow,  in  action,    72 
service  of,  on  defendant  thereto,    80 
stay  of  action,  effect  of,  on,    80 
striking  out,    80 
third  parties  brought  in  by,    79,  80 

party,  relief  and,    79 

reply  by,    80 

service  on,    80 
title  of,    79 

where  parties  added,    79 
trial,  proof  of,  at,    116 

COUNTY  COURTS, 

Act  not  to  apply  to,    36 

exception,    23,  36 
appeal  from,    238 — 9 
costs,  on  scale  of,  when,    244 

Procedure  applicable  to,    36 
^ules  of  Court,  not  applicable  to,    36 
law,  applicable  to,    23 

"COURT," 

meaning  of,    4 

COURT  OF  APPEAL.    See  Appeai^Appeal  to  Court  of  Appfal. 
appeal  to,  when  lies,    8,  238 
assignment  of  judge  of,  to  trial  division,    14 

powers  of,  sitting  in  trial  division,     15 
attendance  of  judge  of  trial  divison  in,    8 
constitution  or,    5,  7,  8 

disability  of  judge  of,  to  sit  on  appeal  from  own  judgment,    8 
judges  of,    6,  7,  8.    See  Judge. 
judgment,  pronouncing,  that  ought  to  have  been  given,    234 

final  on  motion  for  new  trial,     137 
jurisdiction  of,    6 — 7 — 8 — 239 
appellate,    8 
smgle  judge  of,     17 
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COURT  OP  APPEAlr-Cantinued, 
new  trial,  motions  for,  to  be  to,    134 
number  of  judges  to  sit  in,    7,  8 
pending  matters,  motions,  etc.,  in,  to  be  to,    19 
registrar,  duties  of,  in,    29 
reporter  of,    30 
sittings  of,    7—8 
usher  and  messenger  of,    31 
vacation,  interim  orders  by  judge  of,  in,    17 

CREDITORS, 

administration,  originating  summons  for,  by,  199 
advertisements,  for,  202.  See  ADVBRTiSBifBNTS. 
claims  by,    202—6 

adjudication  on,    204 

adjournment  of,    204 
affidavit  by  executor  as  to,    204 

form  of,  204 
postponement  of,    204 
in  support  of,  when  not  required,    203 
appearance  on,    63 

attendance  of  creditor  in  support  of,    203 
costs  of  proving,    205 
debt,  production  of  evidence  of,  on,    203 
further  evidence,    204 
examination  of,    204 
hearing  of,    204 

adjournment  of,    204 
interest  on,    206 
list  of,  allowed,    206 
notice  of  allowance  or  disallowance  of,    205 

form  of,    205 
service  of,    205 
proof  of,    203,  4 

securities,  production vof,  on,    203 
taxation  of  costs  of,    205 
time  for,    203 

fixed  by  advertisements,  after,  '  202 
verification  of,    204 
costs  of  establishing  debts,    205 

taxation  of,    205 
notice  to,  to  produce  documents,    203 

neglecting  after,    204 
secured  and  unsecured,    23.    See  Insolvent  Estate. 

CRIER, 

allowances  to.    See  Table  of  Costs  (App.  B). 
fees  of,  payable  to  Registrar,    32 

CROSS  ACTIONS,    72.    See  Counterclaim. 

CROSS-EXAMINATION.    See  Witnesses. 

affidavit,  on,    125—130—4 

order  for  attendance  for,    125 — 30 
producing  deponent  for,  notice  as  to,    133 — 4 
trial,  at,    133 

attendance  for,    121—125—130-4 

notice  to  produce  for,    133 — 4 

vexatious  questions  in,  may  be  disallowed,    117 

CUSTODY  OP  INFANTS,    179-^80     See  Infants. 
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DAMAGES, 

ascertainment  of,  calculation,  where  matter  of,    118 
official  referee  or  sheriff,  by,    118—9 
some  of  several  defendants  making  default  in  appear- 
ance, on,    50—1 
making  default  in  plead- 
ing, on,    00 
writ  of  inquiry,  under,    118 
-    assessment  of,  in  respect  of  continuing  cause  of  action,    119 
default  of  appearance  in  action  for,    50—1 
defence  to  action  for,    79 
evidence  in  mitigation  of,  in  actions  for  libel  or  slander,    117 

on  assessment  of  damages,    121 
injunction  in  lieu  of,    151 
inquiry  as  to,    118—9 

costs  of.    See  Table  of  Costs  ( App.  B). 
interest  as,  in  certain  actions,    26 
offer  to  suffer  judgment  by  default  in  respect  of,    85 
payment  into  court  in  respect  of,    81 
reference  to  officer  of  Court  to  ascertain,    118 — 9 
specific  performance,  in  lieu  of,    151 
writ  of  inquiry  to  assess,  on  default  of  pleading  in  certain  cases,    90 

without  notice  to  de^ndant,  where  he  has  not 
appeared,     119 

DAY, 

clear,  meaning  of,    242 
time  of,  for  service,    242 

DEATH  OF  PARTIES,    66—8.    See  Change  op  Parties. 

DEBENTURE  HOLDERS. 

action  by,  order  for  sale  when  to  be  made  in,    161 

DEBT, 

assignment  of,    22.    See  Assignment. 

attachment  of,  owing  from  firm,    160 

indorsement  of  claim  for,    39 

interest  on,    26 

offer  to  suffer  judgment  b^  default  in  action  for,    85 

payment  into  court  in  action  for,    81 

proof  of,  in  administration,    23 

DECLARATORY  JUDGMENT,    88 

DECREE.    See  Judgment  (Judgment  or  Order). 
included  in  **  judgment,**    5 

DEEDS, 

actions  for  rectification,  etc.,  of,  assigned  to  Judge  in  Equity,    9 

equitable  relief  against,     19 

execution  of,  how  enforced,    174.    See  Vesting  Order. 

DEFAMATION.    See  Slander;  Libel. 

DEFAULT, 

complying  with  order  for  discovery,  in,    103 
•filing  affidavit  of  documents,  in,    103 
giving  notice  of  time  for  inspection,  in,    102 
Judgment  by,    49—52—80—92—116.    iSec  Juix^MBNt. 


Digitized  by 


Google 


Ikdbx.  23 

DEFAULT  OP  APPEARANCE  (O.  13),    49—52 

affidavit  of  service  to  be  filed  before  proceeding  on,    60 — 2 

certificate  of,    52 

form  of  judgment,    348 — 60 

hearing,  at,    116 

infant  or  person  of  unsound  mind,  by,    40 

assignment  of  guardian  of,  upon,    48 

application  for,    49 

notice  of,    49 
dispensed  with,  50 
service  of,    49 
judgment  upon, 

bond,  on  claim  on,    52 
damages,  in  case  of  claim  for,    60 — 1 
and  liquidated  demand,    51 
mode  of  ascertaining,  in  case  of,    51 
detention  of  goods,  etc.,  in  case  of  claim  for,    50—1 
foreclosure,  etc.,    52 
joinder  of  claims,  where.      50 
land,  recovery  of,  in  action  for,    51 
and  damages,    51 

mesne  pi*oflts,  etc.,    51 
liquidated  demand,  in  case  of  claim  for,    50  -1 

where  several  defendants,  and  default  by 
some,    50 — 1 
originating  summons,  in  case  of,    52 
setting  aside,    52 

specially  indorsed  writ,  on,    50 — 1 — 73 
pleading,  delivery  of  by  filing  in,    50-— 73 
proceedmgs  upon,  actions  not  specially  provided  for,  in,    50 
third  party,  by,    64 
trial,  at,    116 

DEFAULT  OF  PLEADING  lO.  27),    89-92 
actions  not  provided  for.  in,    91 
claim,  statement  of,  by  non-delivery  of,    89 

dismissal  of  action  upon,    89 

application  for,    89 
defence,  by  non-delivery  of,  judgment  upon.    89—92.      See  Motion  for 

Judgment. 
defendant,  by,  where  action  for  debt  or  liquidated  demand,    89 

and  there  are  several  defendants,    89 
detention    of   goods   and  pecuniary  dam- 
ages,   90 
if  several  defendants.    90 
debt  or  liquidated  demand  and  detention 

of  goods  and  pecuniary  damages,    90 
foreclosure,    92 
recovery  of  land,    90 

with    claim    for    mesne 
profits,  etc.,    91 
where  defence  to  part  only  of  claim,    91 
dismissal  of  action  on,    89 
entry  of  judgment  in,    89 
judgment  by  default,  setting  aside,    92 
redemption  actions,  in^    92 
statement  of  claim,    89 
third  party,  by,    92 

judgment  on,    92 

DEFENCE  (AND  COUNTERCLAIM)  (O.  21),    78—81.     See  Counterclaim- 
Pleading. 
abatement  in,    81 
Act  of  Parliament,    73—81 
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DEFENCE  (AND  COUNTERCLAIM)  (O.  2l)-'Continued. 
confession  of,    87 

counterclaim  set  up,  where,    87 
discontinuance  instead  of,    88 
form  of,    87 

judgment  for  costs  upon,    87 
costs  of  proving  what  ought  to  be  admitted  by,    79 
damages  deemeid  to  be  put  in  issue  by,    70 
default  of  appearance,  time  for  delivery  in  case  of,    79 
delivery  of,    71 

default  in,    89  et  aeq. 
time  for,    71—9—80 
denial  in  actions  on  bills,  etc.,    78 

under  O.  2,  r.  5,  A.  A  B..    78 
of  claim  in  a  representative  capacity,    76 

debt,  by  mere,    78 
where  damages  claimed,    79 
discontinuance,    88 
equitable,    19 
further,  and  better,    73 

where  matter  arises  pending  action  and  after  defence,  87 
land,  in  action  for  recovery  of,  of  possession,    81 
leave  to  put  in,  under  Order  XIV.,    54 — 79 
limiting,  in  action  for  recovery  of  land,    49 
matter  arising  pending  the  action,  of,    86 

ofifer  to  suffer  judgment  by  default  before  or  at  delivery  of,    85 
part  of  claim  only,  to,    91 
particulars  of,    73.    See  ParticulaJis. 
payment  into  court  before  delivery  of,    81  et  seq.    See  Payment  into  and 

OUT  OF  Court. 
payment  into  court  to  be  signified  in,    82 
relief  claimed  by,  to  be  specifically  stated,    77 
separate  and  distinct  grounds  of,    78 

service  of  copy  of,  on  party  added  by  counterclaim,    79 — 80 
specially  indorsed  writ  to,    79 
statement  of,  prolix,  costs  of,    71 ' 

in,  of  facts  founding  distinct  defences,    78 
striking  out,    76 

for  non-compliance  with  order  for  discovery,  etc.,    103 
tender  before  action,  of,    82 

money  to  be  brought  into  court  in  case  of,    82 
time  for  delivery  of,    79 

extension  of,    79 

filing  in  default  of  appearance  for,    79 
order  for  delivery,  in  case  of,    79 
specially  indorsed  writ  to,    79 
where  leave  to  defend  g^ven  under  O.  14,    79 
withdrawal  of,    88 

DEFENDANT, 

adding,    58 
address  of,    48 

in  person,    48 
arrest  of,    225  et  seq, 

bankruptcy  of,    66.    See  Change  oe  Parties. 

claiming  contribution,  etc.,  as  against  another  party,   66.    See  Co-defend- 
ants. 
third  party,   64.    See  Third  Party. 
costs  of,  where  plaintiff  improperly  joined,    56 
counterclaim  by,    20 
death  of  sole,    68 
discontinuance  bv,    88 
e<]^uitable  claims  by,    19,  20 
jomt,  or  joint  and  several  liability  of,    57 
judgment  against  one  or  more,     57 
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DEFENDANT— Continued. 

marriage  of,    06.    See  Chanob  of  Parties. 

meaning  of,    4 

not  interested  in  all  the  relief  claimed,    57 

payment  into  com^  by,    81     See  Payment  into  Court. 

representative  capacity  of,  to  be  shown  in  writ,    38 

service  on,  42—7.     See  Sbrvicb  op   Writ  op  Summons  —  Substituted 

Sbrvice. 
third  party  added  by,    20 

undertaking  b^,  on  compounding  penal  action,    218 
who  may  be  joined  as,    57 

DELAY  IN  PROCEEDINGS, 
notice  after  one  year's,    243 

DELIVERY,  WRIT  OF  (O.  46),    148.     See  Writ  of  Delivery. 

DEMURRER  ABOLISHED,  87.     See  Proceedings  in  Lieu  of  Demurrer. 

DEPOSITIONS.     See  Commission  to  Examine  Wetnesses— Evidence. 

DEVISEE, 

residuary,  may  have  judgment  for  administration,    61 

DIRECTIONS  (O.  30),    97—8 

affidavit  none  to  be  used  except  by  special  order,    06 

costs  of  subsequent  applications,    08 

evidence,    98 

notice  for  subsequent,    98 

order  for,    97 

form  of,    383 
plaintiff's  application  for,    97 
sunmionsfor,    97—8.    See  Summons  for  Directions. 

evidence  on,    98 

form  of,    97—88^—4 

interlocutory  proceedings,    97 

plaintiff  by,    97 

time  for  issue,    97 
third  party,    65.    See  Third  party. 
trial,  as  to,  of  action,  where  writ  specially  indorsed,    55 

DISBURSEMENTS, 
affidavit  of,    248 

DISCONTINUANCE  (O.  26),  88-9 
befoi*e  receipt  of  defence,    88 
consent  by,    89 
costs  of  action  on,    88—9 

counterclaim  may  be  proceeded  with  after,    80 
defence,  before,    88 
defendant,  by  leave,  by,    88 
entering  judgment  on  discontinuance,    89 
entry  for  trial  after,    89 
judgment  after  notice,    88 

for  costs  of  action  upon,    88 — 9 
leave  of  the  court  for,    88 
new  action  after,    89 
notice  in  writing  by,    88 
plaintiff,  by,  after  defence,    88 

before  defence,    88  • 

defendants,  where  several,    88 
stay  of  new  action  brought  before  payment  of  costs  of  discontinued  action,  89 
taxation  of  costs  on,    88—9 
trial,  entry  for,  after,    89 
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DISCONTINUANCE  (O.  2d)— Continued. 
withdrawal  by  consent,    89 
of  defence,    88 

DISCOVERY  (AND  INSPECTION)  (O.  81),    98—104 
affidavit  of,  in  action  by  or  against  sheriff,    104 
application  for.  may  be  in  summons  for  directions,    07 
attachment  for  failure  to  comply  with  order  for,     103 
by  and  from  whom  may  be  obtainable,    98 — 100—4 
default  in  making,    103 
documents,  of,    100—1 

affidavit  of,     100—2 

default  in  filing,    103 
f6rm  of,    100 
further,    100 

objection  to  produce  to  be  taken  in,     100 
application  for,    100 
guardian  ad  litems  by,    104 
infant,  by,    104 
made  by  whom,    100 
next  friend,  by«    104 
order  for,     102 
place  of  production,    101 
produce,  notice,  to,     100 
verified  copies,    102 
infants,  by,    104 
interpleader,  on,    210 

interrogatories,  by,    08.    See  Interrogatories. 
next  friend,  from,     104 
non-compliance  with  order  for,    103 

action  dismissed,  for,    103 
attachment  for,    103 
defence,  striking  out,  for,    103 
premature,    103 

production  of  documents,  by,    100.    See  Documents. 
referee,  authority  of,  as  to,    110—20 
service  of  order  for,  on  solicitor,     103 
sheriff  against,    104 
solicitor  not  giving  notice  to  his  client  of  order  for,    104 

DISMISSAL  OF  ACTION,    89—116 
application  for.    89 

counterclaim  may  be  proceeded  with  notwithstanding,    80 
default  for  appearance  by  plaintiff  at  trial,  of,    116 
pleading,  of,    W 
trial,  serving  notice  of,    115 
defendant  may  apply  for,  instead  of  giving  notice  of  trial,    115 
frivolous  and  vexatious,  where,    88 
non-compliance  with  order  for  discovery,  for,    103 
plaintiff's  non-appearance  at  trial,  on,    116 

pleadings  disclosmg  no  reasonable  cause  of  action,  in  case  of,    88 
point  of  law,  on,    §7 
security  for  costs  not  given,  when,    245 
want  of  prosecution,  for,    115 

on  default  in  complying  with  order  for  discovery,  103 
delivering  statement  of  claim,  80 
giving  notice  of  trial,    115 

DISTRESS  BY  MORTGAGOR,    22, 

DISTRIBUTION  OF  ESTATE, 

not  to  be  delayed  by  difficulties  as  to  some  shares,    247 
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DISTRICT  CLERKS. 

application  to,  for  replevin  order,    154 

appointment  of,    32 

certificate  of,  for  judgment,    118 

commencement  and  termination  of  trial,  to  be  noted  by,    118 

continuance  in  office  of  present,    33 

docket  of  cases  to  be  made  up  by,    26 

duties  of,    32 

fees  of,    32—3 

findings  of  fact  to  be  entered  by,     118 

inquisitions,  etc.,  to  be  transmitted  to,    33 

oath  by,    33 

powers  of,    32 

to  issue  replevin  order,    154 
replevin  rules,  under,    155 
transmission  of  documents  to,    257  ' 

title  of,    32 

DIVORCE  COURT, 
appeals  from,    237 

DOCUMENTS, 

admission^  of,    1(H     See  Admissions. 
affidavit  of,    100.    See  Discovery. 
attendance  of  person  ordered  to  produce,    124 

enforced,  how,    125 
copies  of,    102—259 

costs  of  proving  after  refusal  to  admit,    104 
^  unnecessary  notice  to  admit  or  produce,    106 

delivery  of,  includes  filing,    76 
discovery  of,    100.    See  Discovery. 
execution  of,  by  order  of  Court,    174 
inspection  of,  application  for,    102 

bank  and  trade  books,    101 

default  in  giving  notice  of  time  for,    102 

notice  in  writing  required  for,     101 

non-compliance  with,    101 
fixing  time  for,    101 

form  of,    101 
order  for,    102 

non-compliance  with,    103 
service  of,  on  solicitor  sufficient,    103 
persons  to  whom,  allowed,    101 
premature,    lOB 

referred  to  in  pleadings  or  affidavits,    101 
time  for.    101 
notice  to  admit,    104 

effect  of,  on  costs,    104—6 
form  of,    106 
inspect,  time  for,    101 
form  of,    101 
produce,    101 — 6 

costs  of  unnecessary,    106 
form  of,    106 

where  documents  referred  to  in  pleading,    101 
non-compliance  with,  effects  of,    103 
pleaded,  how,    75 

inspection  of,    101 
production  of,  arbitrator,  before,     219 

authority  of  referee  to  compel,    120 
bankers*  books,    101 
non-compliance  with  order  for,    103 
notice  for,  form  of,    101 — 6 
order  for,     100 

attendance  to  produce,    125 
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DOCUMENTS, 

production  of — contvtvaed. 

referred  to  in  affidavit  or  pleadings,    101 

default  in,    101 
time  for,    100—1 

underwriters,  by,  form  of  order,    300 
verified  copies,    102 
remova.!  of,  from  Registrar's  Office,    257 
transmission  of,  by  officers  of  Court,    257 


DOWER, 
admec 
proceedings  for,    174—1 


admeasurement  of,  assigned  to  Judge  in  Equity,    9 
'     179 


DRUNK  AJID, 

estates  of,  assigned  to  Judge  in  Equity,    10 
proceedings  as  to,     186  etseq. 

EJECTMENT,    69.    See  Lakd  (Action  fob  Recovery  op). 

ELECTIONS,  CONTROVERTED,  Construction  of  Act  relating  to,     16 

EMBARRASSING, 

pleading,  etc.,  struck  out,    76 

EQUITABLE  CLAIMS, 

court  to  entertain,  by  defendant,    19,  20 

counterclaim,  by,    20 
third  parties,  against,    20  • 

plaintiff,    19 
equities  to  be  recognized,    20 

appearing  incidentally,    20 

EQUITABLE  DEFENCES, 
court  to  entertain,    19 

will  follow  e<^uitable  practice  in  dealing  with,    19 
•     incidentally  appearmgf    20 
plea  of  possession,    81 
specific  performance,  injunction,    20 

EQUITABLE  EXECUTION,    152,    See  Execution— Receiver. 

EQUITABLE  WASTE, 

tenant  for  life  not  to  commit,    21 

EQUITY, 

administration  of  law  and,  to  be  concurrent,    19 

business  assigned  to  Judge  in  Equity,    9.    See  Judge  in  Equity. 

rules  of,  to  prevail  where  conflict  or  variance  between  law  and,    23 

ERROR, 

power  to  amend,    96 

EVIDENCE  (O.  36),   121—28.      See  Commission  to  Examine  Witnesses— 

SuBP<ENA— Witnesses. 
accounts,  in  taking,    109 
admissions,  of,    105 
affidavit,  by,    121.    See  Affidavit. 

agi*eement  by,  between  the  parties,    121 

by  order,    lal 

infant  concerned,  where,    60 

refusal  of  person  to  give,     125 

trial,  on,     133 

upon  motion,  petition,  and  summons,    131 
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EVIDENCE  (O.  36)—Contintted. 

answers  to  interrogatories  may  be  used  as,    lOi 
appeals,  on,    235 

printing  of,    236 — 6 
arbitrator,  before,    219—22 
assessment  of  damages,  at,    118 

books  of  account  prtmafade^  in  taking  accounts,    109 
commission  for  taking,    123.    See  Commission  to  Examine  Witnesses. 
form  of  order  for,    123 
writ  of,    123 
copies  of  documents  as,     122,  125 
cross-examination  on  affidavit,    125,  30.    See  Cross-Examination. 

witness  of,    117.    See  Witness. 
depositions  when  given  in,     122—27  ^ 

directions  as  to  taking,     123 

documents  from  registrar's  office,  copies  of,  receivable  in,    122 
order  on  party  to  attend  U)  produce,     124 
disobedience  to  order,    125 
examiner,  on  examination  before,     122 — ^28; 
further.    233-4 

infants,  on  applications,  as  to,     183 

mitigation  of  damages,  in,  in  action  for  libel  or  slander,     117 
mode  of  giving,  order  of  court  as  to,     121 
motion  on,    1«^ 

notice  to  produce  witness  for  cross-examination  on  affida'vit,    134 
open  court,  to  be  given  in,     121 

perpetuate,  action  to,    120—30    See  Perpetuating  Testimony. 
petition,  on,     130 
pleading,  not  to  state,    72 
printing,  for  appeal,    235 — 6 
references,  on,     119 
shorthand- writer's  notes  of,  under  commission,    126  ^ 

appeal,  on,    235 
summons,  on,    130 

for  directions,    98 
taken  in  other  causes  or  matters,  reading  of,     122 

order  for,    122 
technical  obiections  to,  where  taken  under  commission,    127 
trial,  at,  to  be  viva  voce  in  open  court,     121 

before  referee,     119 
vexatious  questions,  disallowance  of,  on  cross-examination,     117 
viva  voce,  to  be  generally,     121 
witness,  neglecting  to  appear  under  commission,     124 — 5 

aged,  infirm,  or  unable  to  travel,  taking  evidence  of  under  com- 
mission,   122 

EXECUTION  (O.  41),    140—5.    See  Attachment. 
change  of  parties,  leave  to  issue,  after,     123 
corporation,  against,     145 
costs  for,     142 

of,  amount  to  he  levied  for,     142  • 
deeds,  of,  enforcement,     174 
equitable,     152 

receiver,  appointment  of,  by  way  of,     152 
expenses  of,     142 
firm,  against,     150 — 60 
forms  of,     145 

instruments,  of,  enforcing,    144 — 174 
interest  allowed  for  delay  of,  on  appeal,    238 
issue  of,  by  leave  in  certain  cases,    143 

actions  between  co-partners,  in,     160 
meaning  of,  writ  of,     141 
praecipe,  for,     256 
time  for,     143 
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EXECUTION  (O.  i\)—Continv£d, 

judgment,  or  order,  condition  od,  not  complied  with,    140 — il 

issue  directed,    141 
delivery  of  land,  for,  of,     14tf-4l— 7 
mandamus,  injunction,  specific  performance,  of,    144 
payment  into  court,  c^,    140--4o 

money  and  costs  of,    142 
recovery  of  property  other  than  land  or  money  of, 

141-48 
special  case,  on  decision  after,    118 
to  do  or  abstain  from  any  act  oth^  than  payment  of 

money,  of,    141 
in  a  limited  time,    145—6 
leave  to  issue,  certain  cases,  in,    143 

actions  between  co-partners  in,    160 
order,  of,  like  judgment,    144 

to  do  act  at  expense  of  party  refusing,    144 
partners,  against,    150,  60 
person  not  a  party,  by  or  against,    144 
poundage,  etc.,  levied  upon,    142 
praecipe,  for,    256 
renewal  of,    143 

sale  of  goods  seized  under,  in  interpleader  proceedings,    210 
saving  of  existing  modes  of,     144 
separate  writs  of,  for  money  and  costs,    142 

recovery  of  land  and  costs,    147 
stay  of,    144 

pending  appeal,    238.    See  Appeal  to  Court  of  Appbal. 
time  for  issue  of,    142—3 
writ  of,  date  of,    141 

directed  to  sheriff,     142 
•     duration  of,    143 
form  of,    142 
indorsement  on,  of  amount  of  money  to  be  recovered,    142 

name  and  address  of  solicitor  or  party  suing 
out,    141 
issue  of,    141 

leave  for,    143 
order  of,    144 
time  for,    142—3 
meaning  of,    141 
prcedpe  for,    256 
renewal  of,    143 

evidence  of,    1^ 
separate,  for  money  and  for  costs,     142 

• 

EXECUTORS  (AND  ADMINI8TBAT0BS), 

ad  liteniy  court  mav  appoint  a  representative,  where  no,    60 

administration,  juagment  for,  obtained  by,    61 

appearance  of,,  on  claims  in  chambers,    63 

claims  by  and  against,  joinder  of,    69 

costs  of,    243 

deceased  party,    67 

pleading  denial  of  representative  character,    76 

representing  estate,    57.    See  Parties. 

EXHIBITS.    See  Affidavits. 
affidavit,  to,     109—132 
perusing,  costs  of.    See  Table  of  Costs  <App.  B). 

"EXISTING," 
meaning  of,    5 


Digitized  by 


Google 


Index. 


31 


EX  PARTE  APPLICATION. 

appeal  from  refusal  of,  time  for,    235 
cases  in  which  order  may  be  made  on,    212 
injunction,  for,     149—60 
interlocutory  orders,  for,    149 
proceedings  in  chambers  by,    214 

EXPERT, 

employment  of,  to  assist  judge  or  referee,    108,  216 

EXPRESS  TRUSTS, 

Statute  of  Limitations  inapplicable  to,    21 

FALSE  IMPRISONMENT, 

trial  of  action  for,  with  jury,    24 

FIERI  FACIAS,    145.    See  Writ  of  Fieri  Facias. 

FILING, 

accoimts  of  receiver,    1&3 
affidavit  to  hold  to  bail,    232 

of  seJrrice,  of  writ,    60 — ^2 
affidavits,    1S2.    See  Affidavit. 
answer  to  ioterrogatorie*,    90 

authority  to  use  person's  name  as  next  friend  or  relator,    60 
bail  piece,    228 — 30 

cogpiovits  and  warrants  of  attorney,    93—4 

date  of,  pleadlnflrs  and  other  proceedinffs  in  Registrar's  Of&ce  on,    256 
delivery  of  pleadings,  etc.,  includes,    To 
indexes  to  documents  filed  to  be  kept,    266 
next  friend,  authority  to  use  name  as,    60 
pleadings,    76 

report  on  references,  as  to  amount  of  da^mages,    139 
satisfaction  piece,    140 
special  case,    112 
statement  of  claim,    50 
stamps  on.    See  Table  of  Costs  (App.  B). 
taking  off  file,  etc.,    ^7 

time  of,  documents  to  be  entered  in  book,    266 
marked  thereon,    266 
warrant  of  attorney,    94 

FIRM,  ACTIONS  BY,  AND  AGAINST,    158--60.    See  Paktnbrs. 

FOLIO, 

to  be  one  hundred  words,    250 

FORECLOSURE,  ETC., 
absolute  order  for,    160 
action  for,  assigned  to  Jud^e  in  Equity,    9 

application  for,  by  originating  summons,    201.    See  ORiemATma  SuanfONS. 
claim  for  possession  may  be  joined  in,    69 
costs  where  amount  due  under  $900,    170 
form  of  indorsement  for,  and  sale,    274 
judgment  for,  in  default  of  appearance,    SZ 

defence,    92 
before  registrar,    11 
memorial  of,    160 
order  nisi  for,    160 

to  stand  for  balance  of  principal,  where  part  payment  made,    168 
originating  summons,  for,    201 
period  for  redemption,    169 
sale  instead  of,    160  et  seq. 
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FOREIGN  CORPORATION, 
service  on,    44 

FOREIGN  JUDGMENT, 

Act  relating  to,  construction  of,    16 

FORFEITURE, 

relief  against,    19 

FORMS, 

in  appendices,  use  of,    257 — 63 

FORMS  IN  APPENDICES, 

acceptance  of  service  of  writ  by  solicitor,    284 
administration,  proof  of  claims  in, 

accounts  and  enquiries,  of  ordering,    488 
of  personal  estate,  of,    4& 
receiver,  of,    427 
rents  and  profits,    426 
advertisements  for  claimants  not  being  creditors,  of,    414 

creditors,  of,    416 
affidavit  of  executor  or  administrator  as  to  claims  of  creditors,  of,     416 
verifying  accounts  and  answering  usual  enquiries  as  to  real  and 
personal  estate,  of,    421 
accounts  of  receiver,  of,    437 
exhibit  referred  to  in  affidavit  (No.  5),    417 
list  of  annuities  and  arrears  due,  of,    430 

apportionments  abiongst  creditors  or  legatees,  of,    481 
debts  allowed,  of,    429 
legacies  remaining  unpaid,  of,    480 
notice  to  creditor  to  produce  documents,  of,    415 
of  allowance  of  claim,  of,    418 
.  to  prove  his  claim,  of,    419 
report  of  referee,    419 
affidavit,  of, 

documents,  as  to,    291 
interpleader,  on,    300 
Ord.  XIV.,  on  application  under,    299 
service,  inmate  at  dwellinp^,  on,    286 

manager  of  partnership  firm,  on,    285 

notice  of  writ  by  advertisement,    287 

partner  in  a  firm,  on,    285 

personal  service  of  writ  of  summons  whether  within  or  without  the 

jurisdiction,    284 
substituted  service  by  post,    286 
summons,  of,    299—300 
appearance,     272 

affidavit  for  entry  of,  as  guardian,    273 
bench  warrant,    372 

bond  of  committee  of  drunkard's  estate,    411 
certificate  of  state  of  cause,    362 
certiorari,  writ  of,    373 

order  for,    240 
commission  to  examine  witnesses,  of,    373 — 8 
counterclaim,  of,    342 

declaratory  order,  etc.,  respecting  drunkard's  estate,    410 — 13 
defence,  of.    Appendix  D.,     329—42 

actions  of  an  equitable  nature,  in,     330 — 4 

damages  for  breach  of  contract  or  duty,  to  actions  for,    338 — 9 

general  form,    329—30 

injunctions,  damages,  or  declarations  of  right  founded  on  wrongs,  to 

actions  claiming,    339 — 42 
Order  II,  Rule  5,  Clauses  A,  B,  c,  D,  E  and  F,  to  actions  included  in,    334 — 8 
point  of  law,  including  an  objection  in,    346 
recovery  of  land,  to  actions  for,    342 
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FORMS  IN  APPENDICES  -Continued, 
directions,  order  for,    383 

third  party  directions,    384 
summons  for  third  party  directions,    884 
indorsements  on  writs  of  summons,  of,    273 — 283 
equitable  nature,  in  matters  of,    278 — 6 
character  of  parties,  of,    282—3 
costs,  for,    278 
damages,  for,    278 

money  claims  where  no  specicCl  indorsement  under  O.  2,  r.  5,    275 — 7 
special,    285 — 8 
interrogatories,  of,    290 

answer  to,    290 
judgment,  of.    Appendix  F.,    348 

appearance  ana  order  under  Order  XIV.,  R.  1,  after,    350 
costs  after  acceptance  of  money  paid  into  court,  for,    354 
of  defendant  on  discontinuance,  for,    353 

plaintiff  after  confession  of  defence,  for,  353 
damages,  after  assessment  of,  by  official  referee,  350 
default  of  appearance  and  defence  in  case  of  land,    348 

liquidated  demand  in,    348 
after  assessment  of  damages,  in,    350 
or  defence  where  demand  unliquidated,  interlocu- 
tory, in,    349 
against  m£m:*ied  woman  alone  or  with  others,   348 
in  case  of  ante-nuptial  debt,    349 
-  in  action  for  recovery  of  land,  in,    349 

dismissal,  of,    353 
judge  without  a  jury,  at  trial  by,    361 

after  trial  by,    352 
jury,  after  trial  with  a,    351 

where  no  judgment  entered  at  trial  by,    354 
married  woman,  default,  alone  or  with  others,    348 
memorial  of,    356 
motion  for  judgment,  upon,    352 

after  trial  of  issue,    355 
referee,  after  assessment  of  damages  by,    350 

questions  of  account,    419 
under  award,    356 
memorial  of  judgment,    356 
notices,  of.    Appendix  B.,    288 — 301 

appointment,  of,  to  hear  originating  svunmons,    380 
confession  of  defence,  of,    ^9 
counterclaim,  of,    289 

cross-examination  of  deponents  at  trial,  of,    298 
documents,  to  admit,    292 
inspect,    292 
produce,    292 
discontinuance,  of,    297 
execution,  of  claim  to  goods  taken  in,    301 

renewal  of  writ  of,    298 
facts,  admission  of,  pursuant  to,    295 

to  admit,    294 
payment  into  court,  of,     289 

acceptance  of,    289 
produce,  to,    296 
third  party,    288 

title  oi  claimant,  of  plaintifif,  of  admission  or  dispute  of,    301 
trial,  of,    296—7 
oaths,  form  of  clerk's,    376 

commissioner's,    376 
interpreter's,    376 
witness's,    376 
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FORMS  IN  APPENDICES— Con<inu«i. 
orders,  of.     Appendix  K.,    379 — 413 
amend,  to,    887 

appointment  of  committee  of  estate  of  drunkard,  for,    410 
commission  to  examine  witnesses  (long  order),    396 

(short  order  for  issue  of),    396 
contribution,  for  issue  of  notice  claiming,    392 
directions,  for,    383 

discharge  or  vary  on  application  by  third  party,  to,    388 
dismiss  for  want  of  prosecution,  to,    389 
dismissing  summons  (generally),    404 
documents,  for  affidavit  as  to,    389 

to  produce  for  inspection,    890 
examination  of  alleged  drunkard,  for,    410 

witnesses  before  trial,  for,    395 
examiner  to  take  evidence  abroad,  for  iippointment  of  special,     399 
general  form,    381 
m junction,  for  interim,    407 
interpleader,  of,    400 — 4 
•   interrogatories,  for  delivery  of,    389 
Order  XIV.,  under,    386— (5 
particulars,  for,    387 — 8 
payment  of  money  out  of  Court,  for,    446 
production  (underwriters),    390 
receiver  (interim),  for,    406 

for,    400 
recovery  of  vacant  premises,    407 
reference,  of,    393 

under  O.  64,  r.  13,    394 
O.  64,  r.  14,    394 
replevin,  for,    408 
service  out  of  the  jurisdiction,  for,    391 

for  substituted,    392 
third  party,  directions,  for,    384 
vacant  premises,  for  recovery  of,    407 
writ,  for  renewal  of,    392 
originating  summons,  of,    379 — 81 

ex  parte,    881 

general  form,  of,    379  ' 

not  irUer  parties,    380 
notice  of  appointment  to  hear,    380 
pleadings,  example  of,    344 
prcecipe,  of.     Appendix  G.,    867 — 62 
certiorari,  of,    359 

commission,  to  examine  witnesses,  of,    359 
entry  of  action  for  trial,  of,    380 
appeal,  of,    361 
for  argument  generally,  of,    361 
of  special  case,  of,    361 
fieri  facias,  of,    367 

habeas  corpus  ad  testificandum,  of,    359 
inquiry,  of,    359 
memorandum  of  service  of  notice  of  judmient,    361 

on  notice  of  judgment,    362 
search,  of,    362 
subpoena,  of,    360 
summons,  of  amended,    360 
venditioni  exponas,  of,    360 
writ  of  attachment,  of,    358 
delivery,  of,    358 
possession,  of,    357 

and  fi.  fa,  combined,  of,    358 
sequestration,  of,    357 
recog^nizance,  general  form  of,    431 
receiver's,    432—6 
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FORMS  IN  APPENDICES— Con^inu^d. 
replevin  bond,    408 
order,    408 
reply  of,  348—5 
satisfaction  piece,    355 

statements  of  claim  of.  Appendix  C,  30^—28 
actions  of  an  equitable  nature,  in,  302 — 10 
damages  for  breach  of  contract  or  duty  arising  out  of  contract,   in 

actions  for,    316—20 
ffeneral  form,    302 
mjunctions,  damages,  or  declarations  of  right  founded  on  wrongs,  in 

actions  claiming,    321 — 27 
Order  II,  rule  6,  classes  A,  B,  C,  D,  E,  F,  in  actions  included  in,   311—15 
recovery  of  land,  in  actions  for,    327—8 
subpoena,  of.    Appendix  J.,    370—8 

ad  testiflcanaum  (General  Form),    370 — 8 

at  sittings,    371 
duces  tecum  (General  Form),    370 

at  sittings,    371 
habeas  corpus  ad  testificandum^    370 
sunmions,  of.    Appendix  K.,    379 

directions  piu^uant  to  Order  XXX.,  for,    382 
general  form,    379 
receiver  for,  with  injiulction,    404 
referee,    414 

third  party,  order  for  directions,    384 
summons  for,    384 
trial  of  an  issue  directed,    296 

with  jury,  certificate  of  officer  after,    297 
warrant  for  airest  of  defaulting  witness,    372 
writ,  of.     Appendix  H.,  363 
attachment,  of,    368 
certiorari  (jp^eneral),  of,    373 
delivery,  of,    367 
fl£ri  facias,  of,    363-4 

against  a  married  woman,  of,    364 
on  order  for  costs,  of,    365 
inquiry  for  assessment  of  damage,  of,    372 
possession,  of,    366 

and  fi  fa.,  of,    366 
sequestration,  of,    369 
writs  of  capias,  of.    Appendix  A.,  Part  I.,    269—72 
writs  of  summons,  of.    Appendix  A.,  Part  I.,    264 — 69 

indorsements  on.    See  Indorsbments,  Appendix  A.,     273-83 
notices  of,  in  lieu  of  service,  to  be  given  out  of  the  jurisdiction,    268 

FRAUD, 

pleading,    74 

particulars  of,    72 

FRAUDS,  STATUTE  OF,    74.     See  Statute  op  Frauds. 

FRIVOLOUS  ACTION  OR  DEFENCE, 
dismissal  or  striking  out  of,    88 

FUNDS  IN  COURT.    See  Payment  into  and  out  of  Court. 
appropriation  of,  paid  in  under  O.  14,    441 — 2 
forms  of  lodgment  and  payment  schedules,    440 
increase  to,    27 

infant  or  person  of  unsound  mind,  recovered  by,    85 
interest  on,    27 
investment  of,    27 

lodgment  of,  with  Receiver-General,    27 — 440 
payment  out  of,    27—84—443—6 
regulations  respecting,    440 
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FURTHER  CONSIDERATION, 

application  for  new  trial,  directed  on,    137 
cause  remitted  to  referee  for,    130 
motion  for  judgment,  after,    137 

GENERAL  RULES  (O.  77),    263 

GUARANTY, 

action  on,  with  specially  indorsed  writ,    30 

GUARDIAN  AD  LITEM, 
affidavit  of  fitness,    60 
appearance  by,    50 
application  for,    50 
infants,  of,    50 
person  of  unsound  mind,  of,      50 

GUARDIAN  OF  INFANT,    182—3.    See  Infants. 

HABEAS  CORPUS, 

ad  testificandum,     117 — 25 

before  referee,    224 
costs  of,     117 

HEARING, 

application  converted  into,     137 

HEIR-AT-LAW, 

administration  judgment  obtainable  by,     100 

party  to  action  to  execute  trusts  of  will,  not  necessary,    63 

representation  of,    57 

HOLIDAYS,    241—8 

HUSBAND  AND  WIFE.    See  Mabried  Woman. 
claims  by  or  against,  may  be  joined,    60 
service  of  writ  on,  when  both  defendants,    43 

ILLEGALITY, 

pleading,  as  defence,    74 — 5 

IMPRISONMENT.    See  Attachment— Baihablb  Proceedings. 

INDEMNITY.    See  Third  Party. 
claim  of,  against  co-defendant,    66 
third  party,    64 

INDEXES, 

documents  filed  in  Registrar's  Office,  of,    256 

accessible  to  public,    256 

INDORSEMENT, 
address,  of,    40 

on  documents  originating  proceedings,    40 

writ  of  execution,     141 
plaintiff  suing  by  solicitor,  of,    40 
in  person,  of,    40 
representative  capacity,  of,    38 
amendment  of,    53 
claim,  of,    37 

account  for,    30 

amendment  of,    77—05.    See  Amendment. 

costs,    30 


Digitized  by 


Google 


Index.  37 

INDORSEMENT—Con^int^rf. 

claim  of,  debt  or  liquidated  demand,  99 
forms  of,    38 

mandamus,  in  action  of,    154.    See  Mandamus. 
modification  in  by  statement  of  claim,    77 
need  not  be  precise,    38 
representative  capacity,  to  show,    88 
variations  of,  in  statement  of  claim,    77 
writ  of  summons  must  have,  before  issuing,  38 
copy  judgment  or  order  for  service,  on,     138 

action,  where  claim  is  liquidated,    39 
forms  of  general  indorsements,    ^3—273—83 
liquidatea  demand,  specially  or  other,    39 

failure  to  appear  to,    50 
representative  capacity,  to  show,    38 
special,  amendment  of,    53—95 

bill  of  exchange,  of  claim  on,    39 
bond,  of  claim  upon,    39 
cheque,  of  claim  on,    39 
contract,  of  claim  arising  upon,    39 
debt,  of,    39 
form  of,    39 

guaranty,  of  claim  on  a,    39 
mterest,  including,    39 
liquidated  demand,  of,    39 
promissory  note,    39 
recovery  of  land,  in  actions  for,    39 
sum  other  than  a  penalty,  of  claim  for  a,    39 
trust,  of  claim  arising  on,    89 
writ  amended  for  purpose  of,    53 
striking  out,    76 

INFANT,  179—84 
access  to,  179 
actions  by  and  against,    59 

administration,  service  of  judgment  or  order  for,  on,    63 
admissions  by,  no,  for  want  of  denial  in  pleading,    73 
adoption  of,  assigned  to  Judge  in  Equity,    9 
consent  to,     18(>— 1 

maintenance  and  education  of,  on,     182 
petition  for,     180 
order  for  court  on,     184 
effect  of,     181 

property  of,  on,  where  dying  intestate  or  under  age,     182 
conveyance  by,  as  trustee,  on  order  of  court,    184 
custody  of,  appeal  as  to,     180 
by  mother,     179 

interest  of,  as  to,  to  be  considered,     180 
order  for,     179 

variation  of,     180 
rules  of  equity  as  to,  to  prevail,     23 
and  education  of,  rules  of  equity  to  prevail  as  to,    23 
default  of  appearance  by,    49.     See  Default  op  Appearance 
defends  by  guardian  ad  litem,    59 
education  or,  right  of,  to,  on  adoption,     182 

rules  as  to,  of  equity  prevail  as  to,    23 
estates  of,  care  of,  assigned  to  Judge  in  Equity,     9 
evidence  on  applications  as  to  appointment  of  guardians,     183 
father  of,  service  of  writ  on,    43 
guardian  ad  litem  of,    59 

affidavit  as  to,    59 

form  of,    273 
fitness  of,    59 
appointed  without  an  order,    59 
appointment  of,  where  default  in  appearance,    49 
See  Default  of  Appearance. 
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INF  AST— Continued. 

guardian  ad  litem  of,    consent  of,  to  procedure,  &c.,    60 
discovery  by,     104 

dower,  in  proceedings  for  admeasurement  of,     176 
interrogatories,  compellable  to  answer,    104 
order  for  appointment  of,  none,    59—60 
service  of,  m  dower  proceedings,     175 
of,     182-3 

accounts  of,    158 
application  for,     182—3 

evidence  required  upon,    183 
appointment  of,  by  Court,     182 

by  mother,    182—3 
mother,     182 
powers  of,     183 
relations,     183 
removal  of,     183 
service  of  writ  on,    43 
testamentary,    182—3 
guardianship  of,     182 — 3 

illegitimate,  waiver  of  consent  on  adoption  of,     181 
interest  in  land  of,  sale  of,     162 — 4 
interrogatories  may  be  admmistered  to,     104 
investment  of  money  recovered  by,    85 
judgment  against,  specific  performance,  for,     184 
jurisdiction  of  Probate  Court,  as  to  guardians,  not  effected,     183 

Registrar,     11 
maintainanee  of,     180—2 

order  for,     180 
money  recovered  by,    85 
next  friend  of,    59 

action  by,    59 

authority  to  use  name  as,  to  be  in  writing  and  to  be  filed,    60 

consent  of,  to  act,    60 

procedure,    60 
discovery  by,     104 
interrogatories  to,     104 
notice  of  judgment,  how  served  upon,    63 
partition  action,     170 
personal  service  of  writ  on  infant,    43 
property  of  adopted,  where  dying  intestate,  etc.,     182 
sale  or  lease  of  interest  in  land  of    162 — 4 
service  of  notice  of  judgment  on,    63 

writ  on,    43 
Registrar,  jurisdiction  of,     11 
special  case,  setting  down,  where,  a  party,     112 
specific  performance  by,  as  heir,     184 
trustee,  conveyance  of,  by,  on  order  of  court,     184 
wardship  of  and  care  of  estates  of,  assigned  to  Judge  in  Equity,    9 

INFERIOR  COURTS.    See  County  Courts. 
appeals  from,    8 
rules  of  law  to  apply  to,    23 

INJUNCTION  (O.  47),     148—52 
action,  restraining,    20 
application  for,  before  trial,     150 

ex  parte,     150 

mode  of,   150 
breach  of  contract,  against  repetition  of,     151 
damages  in  lieu  of,     151 

specific  performance,     151 
early  trial  on  application  for,     148 
ex  parte,     150 
injury,  against  continued  commission  of,     151 
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INJUNCTION— Con«7med. 

instituting  proceedings,  against,    2ft 
interim,  order,     149 — 50 

form  of,    407 
interlocutory,    149 
judgment  or  order  for,    151 
jurisdiction  of  court  as  to,     149 — 50 
"just  and  convenient,"    150 
land,  to  restrain  damage  to,  by  mortgagor,    22 
mortgagor  may  have,  without  joining  mortgagee,    22 
power  of  court  as  to,    149 — 50 
proceedings,  restraining,    20 
repetition  of  act  or  breach,  against,    151 
restraining  proceedings  abolished,    20 
specific  p>erformance,  m  lieu  of  damages,    152 
stay  of  proceeding  in  lieu  of,    20 
writ  of,  abolished,    151 
wrongful  act,  against  repetition  of,     151 

INQUIRIES,    106—11.    See  Accounts  and  Inquiries. 

INQUIRY, 

and  report,  reference  for,    106 — 223 
damages,  as  to,     118 

costs  of.    See  Table  of  Costs  (App.  B). 
on  interlocutory  judgment  in  default  of  appearance,    50 

defence,    90 
personalty,  as  to  outstanding,     110 
preliminary,  in  lieu  of  reference,     106 

INQUISITIONS  BY  JUSTICES  OF  PEACE,  ETC., 
to  be  transmitted  to  District  Clerk,    33 

INSOLVENT  ESTATE.    See  Administration-^Bankruptcy. 

action  by  assignee  of,  joinder  of  claim  in  other  capacity  with,    69 
adiiiinistration  of,     199—207 

bankruptcy  rules  to  apply  to,    23 

interest  on  debt  in  case  of,    206 

rules  as  to  rights  of  secured  and  unseciu'ed  creditors  on,  23 

valuation  of  security,  in  case  of,    23 

INSPECTION, 
by  judge,     149 
jury,     149 
referee,     119 
costs  of.    See  Table  of  Costs  (App.  B). 
documents,  of,    100—4.    See  Documents. 
general  power  to  order,     149 
subject-matter  of  action,  of,    149 

INSTRUMENTS, 

equitable  relief  against,     19 

execution  of,  by  order  of  the  court,     174 

rectification,  etc.,  of,  action  for,  assigned  to  Judge  in  Equity,    9 

INTEREST, 

allowance  of,  when,    26 

claim  in  writ  of  execution  for.     142 

costs,  on,     142 

damages,  as,  in  certain  actions,    26 

debts  certain,    26 

delay  of  execution  by  appeal,  for,    238 

execution,  claim  for  in  writ  of,     142 

indorsement  for,  on  writ,    50 
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TSTEREST— Continued. 
judgments,  on,    26 

on  amount  of  judgment  debt,    26 — 142 
debts  bearing  interest,    206 

not  carrying  interest,    206 
legacies,    206 
payable  in  all  cases  as  heretofore,    26 
specially  indorsed  writ  claiming,    50 
verdict  to  bear,    26 

INTERIM  PRESERVATION  OR  CUSTODY  OF  PROPERTY,     148—9 
detention  by  court  for  purpose  of,     149 
payment  into  court,  by,    150 
perishable  goods,     149 

INTERLOCUTORY  ORDERS  (O.  47),    148.    Sec  Motion. 
appeal  from,    237 

notice  of,    233 
time  for,    233 

setting  down,    237 
applications  for,  early  trial  directed  upon,     148 — 9 

er  parte  f     150 
inspection,  etc.,  of  property,  for,     149 

application  for,    149 
interiin  preservation  of  property,  for,    148.    See  Intsrim  Preservation  or 

Custody  of  Property. 
not  to  prejudice  appeal,  237 
sale  of  perishable  goods,  for,     149 

INTERPLEADER  (O.  59),    207—11 
adverse  titles  of  claimants  in,    208 
appeal  in  Court  of  Appeal,  leave,    210 

none  after  judgment  without  leave,    210 
applicant,  meaningof,  as  regards,    207 
application  for,    SBS — 9 
chose  in  action,  as  to,    22 
claimant,  meaning  of,  as  regards,    207—8 
collusion  of  applicant  in,  with  claimant,    208 
costs  in,    210—11 

sheriffs,    210 
debt,  assignment  of,  as  to,    22 
discovery  and  inspection  in  action  of,    210 
evidence  on,    208 

failure  of  claimant  to  appear  on,  order  upon,    209 
order  upon  summons  in,    1309 

final,     209 
title  of,    210 
Ordei-s  31  and  36  to  apply  to,    210 
particulars  of  claim  in,    208 
proof  required  of  applicant  in,    209 
payment  into  court,  where  lien  alone  claimed,     150 
questions  of  law,  how  to  l>e  decided  in,    209 

relief  by  way  of,  when  goods,  etc.,  claimed  by  adverse  claimants,     207 
sheriff  charged  with  execution  of  process,    208 
sale  of  goods  seized  in  execution,  order  in,  for,    210 
sheriff,  by,    208 

stay  of  proceedings  in,  action  where  defendant  is  applicant,    209 
summary  decision,    209 
summary  disposal  of  matters  in,    209 
summons  by  applicant  in,    208 

neglect  of  claimant  to  obey,    209 
trial  of,  issue.     209 
withdrawal  of  sheriff,    211 
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INTERPRETATION  OF  TERMS  (O.  76),    262-5 
application  of  Interpretation  Act,    37 

section  of  principal  Act,    262 
Act,  in,    4 — 5 

INTERROGATORIES  (O.  31),    98—9.     See  Answer  to  Interrogatories- 
Discovert. 

answer  to,    99.    See  Answer  to  Interrogatories. 

corporation  or  company,  delivery  of,  to  member  or  officer  of,    99 

^osts  of,    99 

defendant,  by,    98 

form  of,    99 

infant,  can  be  administered  to,    104 

irrelevant,    98 

non-compliance  with  order  to  answer,     103 

attachment  for,     103 

defence  may  be  struck  out  for,    103 

dismissal  of  action  for,    103 

objections  to  answer,    99 

how  to  be  taken,    99 

one  set  only  of,  to  be  administered  to  one  party,    98 

oppressive,    99 

plaintiff,  by,    98 

prolix,    99 

scandalous,    99 

service  of  order,  for,  on  solicitor  sufficient,     103 

settin^c  aside,  as  unreasonable  or  vexatious,    99 

sheriff,  in  action  by  or  against,     104 

striking  out,  as  prolix,  oppressive,  unnecessary,  or  scandalous,    99 

use  of,  at  trial,     104 

IRREGULARITY, 

application  to  set  aside  proceedings  for,    231,  262 

costs  of,    262 

time  for,    262 
forms,  in,    257—63 

fresh  step  after,  effect  of  taking,    262 
jurat  of  affidavit,  in,     131—33 
non-compliance  with  rules,  by,    262 
objections  to,  to  be  stated  in  summons,    263 

ISSUES, 

costs  of,  to  follow  the  event,    243 
directed  before  granting  discovery,     103 

issuing  execution  on  conditional  judgment,     141 
motion  for  judgment,  on,    136 — 7 
upon  application  for  leave  to  issue  execution,     141 
facts,  of,  when  directed,     106 

without    pleadings,      114.       See     Issues     of  Facts     without 
Pleadings. 
judge  may  direct,    106 
joinder  of,    74.    See  Joinder  (op  Issue). 
motion  for  judgment  after  trial  of,     136 — 7 
of  fact,  trial  of,  by  jury,    24 

referee,    119.    See  Referee. 
without  jury,    24 
other  than  between  plaintiff  and  defendant,    92 
preparation  of,  may  be  oixiered,     106 

setting  down  action  on  motion  for  judgment  after  trial  of,     136 — 7 
settling,     106 

ISSUES  OF  FACT  WITHOUT  PLEADINGS, 

judgment,  entry  of,  for  agreed  sum  after  trial  of,     114 

execution  on,     114 
order  for  payment  of  money  after  trial  of,     114    • 
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ISSUES  OF  FACT  WITHOUT  PLEADINGS— Con«nt/€d. 
record  of  proceedings  on  trial  of,     114 
statement  of,  for  trial,     114 
form  of,     114 
trial  of,  by  ponsent  or  order,     114 

jurisdiction  of  court  on,     114 

JOINDER, 

of  causes  of  action,    68 — 70 

claims  by  joint  plaintiffs,  in  case  of,  60  • 

assignee  in  insolvency,  in  case  of,    60 
or  against  executor  or  administrator,   in 
case  of,     69 
husband  and  wife,  in  case  of,    69 
exclusion,  order  for,    70 
leave  for,  when  required,    69 
mis-,  remedy  for,    70 
possession  in   foreclosure  or  redemption    action,   with 

claim  for,    69 
recovery  of  land,  with  action  for,    69 

application  for   leave 
for,    69 
several  causes  of  action  in  the  came  action,    68 

separate  trials  of,  may  be  ordered, 

68 
which  cannot  be  conveniently  tried  together,    68 — 70 
issue  after  counterclaim,    74 
by  reply,     74 

effect  of,    74 
parties,    66-— 9.    See  PartiKs. 

JUDG^, 

absence  of,  provisions  for,    8—9—10 

appeal  from  his  own  judgment,  not  to  sit  on,    8 

title  of,    6 
application  to,  in  court  to  be  by  motion,    211 

summons  by,     244 
appointment  of,    6 

business  may  be  transacted  by,  at  any  time  or  place,    23 
chambers,  in,  jurisdiction  of,    217 

sittings  of,     17 
CJourt  of  Appeal,  of,    6—7—8 

acting  as  judge  of  trial  division,     14,  15 
appointment  of,    6 
not  to  sit  on  appeal  from  himself,    8 
number  of,    7,  8 
powers  of  single,     17 
title  of,     6 

trial  judge,  sitting  as  member  of,    8 
vacancy  among,    8 — 9 
equity,  in,    9 

assignment  of  business  to,    9.    See  Judge  in  Equity. 
jurisdiction  of,  continuance  of,  in  judges  of  new  court,    7 

in  chambers,    217 
justices  of  the  peace,  ex  officio,    6 
number  of,    6 
oath  of,    6 

powers  of,  in  chambers,    217 
precedence  of,    6 
qualification  of,    6 

Act  relating  to,  construction  of,     16 
residence  of,    6 

single,  power  of,  of  Court  of  Appeal,     17 
style  of,    6 
trial  division,  sitting  of  Judge  of  Court  of  Appeal  in,     15 
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JUDGE  IN  EQUITY, 
absence  of,    10 
appeal  from  registrar,  to,     12 
assignment  of  business  to,    0 
jurisdiction  of,    9 
sit  tines  of,     10 

transfer  of  business  to  trial  division  from,     10 
from  trial  division  to,     10 

JUDGMENT  (Including  JUDGMENT  OR  ORDER), 
administration,  for,  who  may  have,    61 
admissions  of  facts,  on,    105.     See  Admissions. 
altering,    96 

amendment  of,  errors  in,  clerical,    96 
antedating  of,     138 
Appeal  Court,  jurisdiction  of,  to  enforce,    234 

from.    See  Appeal— Appeal  to  Court  of  Appeal. 
appearance  after,    48 
balance  for,  where  counterclaim,    80 
clerical  mistakes  in,    96 
conditional,  execution  of.     141 

waiver  of,     140 
confession  of,    93 — 4 

defence,  for  costs  on,    87 
consent,  by,  where  defendant  appears  by  a  solicitor,     139 

in  person,     139 
corporation  against,     145 
corrections  in,    96 
costs,  for,     142 

where  money  paid  into  court  in  satisfaction  of  claim,    83 — 4 
counterclaim  on,  for  oalance,    80 
date  of,     138 

to  be  entered  in  cause-book,    256 
death  of  plaintiff  and  defendant  between  verdict  and,    66 
declaratory,  may  be  asked  for,    88 
decree  included  in,    5 
default,  by,    49,  50,  51,  52,  89,  115 

ugainst  an  infant  or  person  of  unsound  mind,    49,  50 
appeal  from,     116 

recovery  of  land,  in  action  for,    51,  90 
registrar,  jurisdiction  of,  respecting,     11 
setting  aside,    52,  92,  116 
See  Default  of  Appearance  and  Default  of  Pleading. 
defendants,  against  one  or  more,    57,  90 
delivery  of  land,  for,  enforcing,     140 
demand,  when  not  required  after,     140 
dischar&^e  of,     139 
discontmuance  of,    89 

dismissal  of,  on  plaintiff  not  appearing,     116 
enforcing,  against  corporation,     145 

for  payment  of  money,    140.    See  Execution. 
modes  of,     140 
into  court,     140—5 
for  recovery  of  land,     140 — 7 

property,     141 
ordering,  doing  or  abstaining  from  srme  act,    141 
where  time  limited,     145 — 6 
enrolment  of,  unnecessary,    256 
entry  of,    138 

authority  for,     118—89 
cause-book,  in,    256 
certificate  for,  form  of,     118 
consent,  by,     139 
date  of,     138 
directed  at  trial,     118 
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JUDGMENT  (Including  JUDGMENT  OR  ORDER)— Con/intied. 
entry  of,  discontinuance,  on,  for  costs,    89 
indexes  of,    256 

inspection  bv  public  of,    266 
issues  of  fact  without  pleadings,     114 
nunc  pro  tunc^    138 
production  of  affidavit  or  document,  on,    139 

order  or  certificate,  on,     139 
pursuant  to  order,  etc.,     139 
referee  may  direct,     120 
special  case,  on,     113 
trial,  after,  by  order  of  judge,     118 

without  pleaaings,    114 
error  in,    96 

execution  of,    140 — 46.    See  Execution. 
failui-e  to  proceed  on,  on  death  ofparty,    68 
final,  on  motion  for  new  trial,    137 
firm,  against,     159 

foreclosure,  judgment  by  default,    11,  52,  92 
foi»eign,  Act  relating  to,  construction  of,    16 
forms  of,     138—348 
includes  decree,    5  * 

indorsements  on  copy  of,  for  service,    138 
interest  on,    26—1^—206 
interlocutory,  in  default  of  appearance,    50 

pleading,    90 
joint  contractors,  against,    54 
"judgment"  or  "order,"  meaning  of,    5 
liberty  to  apply  need  not  be  reserved  in,     138 
mandatorv,  carried  out  at  expense  of  disobedient  party,     144 
memorandum  of  time  limited  for  doing  an  act  to  \>e  indorsed  upon,     188 
memorial  of,     146,  168,  172 
minutes  of,     187 

settling,     137—8 
mistakes  in,    96 
motion  for,    136 — 7.    See  Motion  for  Judgment. 

when  obtained  on,     136 
notice  of,    62 

advertisement  by,    63 

appearance  by  person  served  with,    62 

application  by  party  served  to  discharge,  vary,  or  to  add  to,     62 

attendance  of  proceedings  by  parties  served  with,    62 

memorandum  of  service  of,    62 

form  of,    62 
service  of,  effect  of,    62 

heir-at-law,  on,    63 
on  persons  interested  in  estate,    62 
nunc  pro  tunc^     138 

obedience  without  demand  to,  to  pay  money  or  deliver  up  property,     140 
omission  in,  corrected,    96 

Order  XIV.,  under,    53.    See  Summary  Judgment. 
orders,  and,  enforceable  like,     144 
originating  summons,  on,    52 — 201 
part  of  clami,  for,    54 
partition,  by,  default  in,     11 
partners,  against,     159 
personal  estate,  for  account  of,     110 
post-dating,     138 
recovery  of  land,  for,    61—5 

default  of  appearance,    51 
relief  of  tenant  after,     55 
rectification  of,    96 

redemption,  judgment  by  default  in,     11 — 52 — 92 
referee  may  direct,  to  be  entered,     120 

report  of,  as  to  amount,  to  be  filed,     139 
satisfaction  of,  entry  of,     12© 
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JUDGMENT  (Including  JUDGMENT  OR  ORDER)— Contintt£d. 
service  of,    138 

notice  of,    02 

within  time  fixed  for  doing  act  requii*ed,     138 
setting  aside,    92 

default,  on,    52,  02 

of,  on  terms  of,    92 

of  appearance,  third  party,  by,    64 — 6 
trial,  at,     116 
setting  aside,  directed  to  be  entered  by  judge,     136 

referee,     120 
party  person  served  with  notice  of  judgment,    62 
where  wrong  on  finding  of  jury,     136 
settling  of,    137—8 

appointment  of  time  for,    138 
dispute  on,  reference  to  judge,     138 
slip  in,  correcting,    06 

summary,  without  trial,    63.    See  Summary  Judgment. 
summons  for,  under  O.  14,    53 
time  for  doing  any  act  must  be  stated  in,     138 
vary,  motion  to,    62 

power  to,    52,  06 
waiver  of  conditional,    140 
warning  to  be  indorsed  on,    138 
warrant  of  attorney,  on,    03 — 4 

JURAT  TO  AFFIDAVIT.    See  Affidavit. 

JURISDICTION.    See  Court  of  Appbal. 
chambers,  in,    217.    See  Chambbrs. 
continuance  of,  in  judges  of  new  court,    7 
Court,  of,  to  sit  at  any  time  or  place,    23 
Court  of  Appeal,  transferred  to,    8 
equity  business,  assignment  of  to  Judge  in  Equity,    0 
exercise  of,  by  court,  subject  to  Act  and  Rules,     17 

in  name  of  Court,  17 
judge  in  chambers,  of,    217 

of  Court  of  Appeal,     17 

to  retain  actions,  of,     10 

to  sit  at  any  time  or  place,    23 
multiplicity  of  proceedings,  to  avoid,    21 
registrar,  of,    11 

service  out  of,    45.    See  Service  out  of  the  Jurisdiction. 
single  judge,  of,     17 

JURY, 

Act  relating  to,  construction  of,     16 

attendance  at,  on  adjournment  of  trial  Court,    16 

docket  of  cases  to  be  tried  by,    26 

fee,  not  to  be  paid  in  non-jury  cases,    26 

inspection  of  subject-matter  of  action  by,     140 

questions  to,  by  judge  and  counsel,    25 

trial  by,    24,  25.    See  Trial. 

verdict  by,    25.   See  Verdict. 

JUST  ALLOWANCES, 

accounts,  in  taking,    110 

JUSTICES  OF  THE  PEACE, 

inquisitions,  etc.,  by,  to  be  transmitt.ed  to  district  clerk,    33 
judges,  ex  officio,    6 

KING'S  REMEMBRANCER, 

registrar,  to  discharge  duties  of,    20 
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KNOWLEDGE, 

in  affidavits  to  be  shown,     131 
pleading,    75 

LAND. 

action  for  recovery  of,  against  tenant  whose  terra  haa  expired,    39 

appearance  in,  of  person  not  named  as  defendant,    40 
limitation  of  defence,  if  any,  should  be 
stated,    40 
claim,  statement  of,  form  of,    327 
claims  of  arrears  for  rent  in,    51 — 2 
double  value  in,    51—2 
mesne  profits  in,    51 — 2 
default  of  appearance  in,    51 

judgment  upon,    51 
pleading  in,    00 

judgment  upon,    00 
defence  in,  where  defendant  in  possession,    81 
foreclosure  in,    00 

forfeiture,    land   liable    to,    for   non-payment    of 
rent,    30 
'     joinder  with,  of  other  causes  of  action,    60 

leave  for,    60 
judgment  in  default  of  appearance  in,    51 
plcMuling  in,    00 
enforcing,  by  writ  of  possession,    147 
relief  of  tenant  after,    55 
specially  endorsed  writ,  where,    58 
landlord  may  appear  in,    48 
limitation  of  defence  by  person  appearing  in,    40 
mesne  profits,  claim  for,    51 — 60 
mortgagee,  by,    60 
mortgagors,  by,    60 
person  in  possession  not  named  defendant  appearing 

in,     48 
plea  of  possession  in,    81 
pleading  in,    81 

form  of  statement  of  claim,    827 
possession  of,    60 
redemption  in,    60 
service  of  writ  in,  where  possession  vacant,    44 

out  of  the  jurisdiction,    45 
specially  indorsed  writ,  by,    30,  53 
stating  title,    81 
charges  on,  action  for  raising,  assigned  to  Judge  in  Equity,    0 
judgment  for  recovery  of,    51 — 00 

enforced  by  writ  of  possession,    147 
separate  writ  for  costs oipon,    147 
relief  to  tenant  under  summary  judgpnent,    55 

LANDLORD, 

action  by,  for  possession  on  specially  indorsed  writ,    30 
appearance  by,  in  action  for  recovery  of  land,    48 

LAW, 

common  and  statute,  to  be  administered,    17 
point  of,  raised  by  pleadings,    87 
preliminary  point  of,     112 
presumptions  of,  pleading     76 
rights  under,  to  be  recognized,     21 
rules  of,    10—23 

LAW  AND  EQUITY, 

concurrent  administration  of,     10 
variance  between,    23 

equity  rules  prevail  in  case  of,    23 
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LAW  LIBRARIES. 

construction  of  existing  laws  relating  to,    16 

LAW  STAMPS. 

construction  of  existing  laws  relating  to,    17 

LEGACY, 

interest  on,    206 

LEGAL  PERSONAL  REPRESENTATIVE.    See  Executor  and  Adminis- 

TRATOR8. 

LEGAL  RIGHTS, 

court  to  gfive  effect  to,    21 

LEGATEE, 

order  for  administration  at  suit  of  any  residuary,    61 

legatee  of  a  legacy  charged  on  real 
estate,    61 

LIBEL, 

action  for,  to  be  tried  by  jury,    24 
evidence  in  mitigation  of  damages  in,    117 
indorsement  on  writ,  form  of,    242 

LIBERTY  TO  APPLY, 

implied  in  orders  and  judgments,     138 

LIBERTY  TO  ATTEND, 

order  for,  on  service  of  judgment,  not  necessary,    61 

LIEN, 

actions  relating  to  sale,  etc.,  of  property  subject  to,  assigned  to  Judge  in 

Equity,     9 
recovery  of  specific  property  other  than  land  subject  to,    150 

LIMITATIONS,  STATUTE  OP.    See  Statute  of  Limitations. 

LIQUIDATED  DEMAND, 

action  for,  mere  denial  inadmissible  in,  78 

default  of  appearance  where  claim  for,  60 

special  indorsement  on  writs  in  case  of,  39 

LIQUIDATORS, 

passing  and  verifying  accounts  of,     153 

LUNACY, 

commission  in,     184—5 

proceedings  under,    184 
inquiry  by  iudge  as  to,     185 

without  commission,    185 
new  trial  as  t.o,     185 
presence  of  alleged  lunatic  at  inquiry  as  to,    185 

LUNATIC,    And  see  Unsound  Mind. 
actions  against,    50 

by,    60 
admissions  by,  no,  for  want  of  denial  in  pleading,    78 
assignment  of  mortgage  by,  order  for,    166 
care  and  sale  of  estates  of,  assigned  to  Judge  in  Equity,    10 
commission  de  lunatico  inquirendo^    185.    See  Lunacy. 
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LUNATIC— Confinited. 

committee  of,  hoimd  by  act  of,    166 

service  of  writ  od,    44 

sues  and  defends,    59 
conveyance  of  land  by,  order  for,    166 
default  of  appearance  by,    40 
discharge  or  mortgage  by,  order  for,     165 
estates  of,  assigned  to  Judge  in  Equity,    10 
mortgage  of,     164— w 
sale  of,     164—66 
guardian  of,  ad  litem  of,  defends  for,    69 
inquiry  as  to  sanity,    185.    See  Lunacy. 
judgment  by  default,    49 
jurisdiction  of  Judge  in  Equity,  as  to,     10 

registrar  as  to,     11 
lease  of  land  of,    164—66 
mortgage  of  estate  of,     151—66 
next  friend  of,  appointment  of,    59 

consent  of,    60 

sues,    59 
notice  of  application  for  sale,  etc.,  to  be  given  lunatic,  etc^     166 
pleading  by,  failure  tp  deny  in,     73 
registrar,  jurisdiction  of,  respecting,     11 
sale  of  esUte  of,     164—66 

where  value  does  not  exceed  $2,000,    166 
service  on,  of  notice  of  judgment,    68 

writ  on,    44 
traverse  not  allowed,     185 

MALICE, 

pleading,    75 

MALICIOUS  PROSECUTION, 

action  for,  trial  of,  with  jury,    24 

MANDAMUS  (O.  48),     154 

action  of,  indorsement  on  writ  of  summons  in,     154 

form  of,    164 
mandamxis  to  be  by  judgment  or  order  in,     164 
terms  of  judgment  for  plaintiff  in,     154 
writ  of  maridainua,  not  to  be  issued  in,    154 
carried  out  at  expense  of  disobedient  party,     144—6 
claim  for,  to  be  indorsed  upon  writ,    164 
interlocutory  application  for,     149—50 

MARRIAGE, 

action  not  to  abate  on,    66 — 7 

MARRIED  WOMAN, 

action  against,  or  by,    59 

judgment  against,  ante-nuptial  debts,    349 

form  of,    348 
writ  of  execution  against,    364 

MATTER.    See  Cause  or  Matter. 
meaning  of,    4 

MATTERS  ARISING  PENDING  THE  ACTION  (O.  24),    86-7 

MEMORIALS  AND  EXECL^IONS, 
Act  relating  to,  construction  of,     16 
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MEMORIAL  OF  JUDGMENT,    146-47 
effect  of  registration  of,    147 
in  foreclosure  action,     168 
partition  action,     172 

MEROHAjrrS, 

employed  by  judge  or  referee  in  chambers,    108 — 216 

fees  of.     See  Table  of  Costs 
(App.  B). 
MERGER, 

no,  in  law  where  none  in  equity,    21 

MESNE  PROFITS, 

ascertainment,    51  , 

claim  for,  default  of  appearance,  where,    51 

in  action  for  recovery  of  land,    51 — 60 
specially  indorsed  writ,    39 
default  of  pleading  in  action  for,    91  ' 

MISDIRECTION, 
new  trial  for,     135 

MISJOINDER.    See  Joinder  (of  Causbb  of  Action),  and  Parties. 
causes  of  action,  of,  remedy  for,    70 
parties,  of,    56—8 

MISNOMER,    232 

MISRE  PRESENTATION, 
particulars  of,  •  72 
pleading,    72 

MISTAKES, 

amendment  of  clerical^    96 

MONEY  IN  COURT,     27—81—440.     See  Funds  in   Court— Payment  into 
Court. 
direction  by  judge  as  to  disposition  of,    27 
increase  of,    27 
interest  on,    27 

payable  by  Registrar  to  Receiver-General,    27 
payment  out,  on  order  of  judge,  etc.,    27 

MONTH, 

means  calendar  month,    241 

MORTGAGE.    See  Foreclosure. 

account  under,  in  referee's  report.     111 

actions  for  redemption  or  foreclo6ure  of,  assigned  to  Judge  in  Equity,    9 

application  of  proceeds  of  sale  in  action  upon,     167 

conveyance,  effect  of,  in  action  upon,     167 

costs  in  action  on,  where  amount  under  $900,     170 

decree  for  sale  or  foreclosure  to  stand,  where  part  payment  of  principal, 

etc.,  made,     168 
entry  of  satisfaction  of,  by  oi-der,    160 
foreclosure,  originating  summons  for,    201 

action,  judgment  by  default  in,    52,  92 
indorsement  in  action  upon,    274 

joinder  of  claim  for  possession  in  action  for  foreclosure  or  redemption,    69 
memorial  of,  judgment  in,     168 

foreclosure  judgment,     168 
order  nisi  for  foreclosure,     169 
sale  in  actions  relating  to,     166 — 70 
advertisement  of,     166 
proceeds  of,  application  of,     167 — 69 
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MORTGAGOR, 

actioD  for  possession  by,    22 

distress  by,    22 

may  sue  in  his  own  name,    22 

MOTION  (O.  60),    211—14 

adjournment  of  hearing  of,    212 

where    necessary,   party   not   served    with 
notice,    212 
appeal  to  be  by,    233 
application  to  court  to  be  by,    211 

single  judge  of  Court  of  Appeal  to  be  by,    238 
turned  into  motion  for  judgment  or  hearing,     137 
dismissal  of,  where  notice  not  given  to  necessai^y  parties,    212 
evidence  on,  by  affidavit,    130 
judge  in  court,  application  to,  to  be  by,    211 
judgment  for,    136—7.    See  Motion  fob  Judgment. 
new  trial,  for,    134 — 4.    See  New  Trial. 
notice  of,  dismissal  of  motion  where,  not  given,    212 
giving,  when  necessary,    212 
grounds  of,  when  to  be  stated,    212 
length  of,    212 

new  trial  for,     184.    See  New  Trial. 
service  of,    212 

with  writ  of  summons,    213 

or  before  time  for  appear- 
ance,   213 
rule  nisi^  no,  for,    211 

MOTION  FOR  JUDGMENT  (O.  30),     130-7 
admissions,  on,    105.    See  Admissions. 
application  converted  into,     137 
default  in  delivering  defence,  upon,  by  one  of  several  defendants,    91 

pletftding  by  third  party  on,    02 
evidence  on,  130 

finding  of  jury,  setting  aside,  136 
inferences  of  fact,  court  may  draw,  upon,     137 
issues  where  directed,     136 
judgment  of  court  to  be  obtained  by,     136 
wrong,  where,     136 

on  finding  of  jury,  where,  136 
limit  as  to  time,  may  be  set  down,     137 
notice  of  ,  length  of,    212 

true  pleading,  judgment  not  to  be  entered  on,  if  facts  insufficient  in 
law,     136 

MOTION  FOR  NEW  TRIAL  (O.  38),  184-^.    See  New  Trial. 

MULTIPLICITY  OF  PROCEEDINGS,  AVOIDANCE  OF,    21 

NEGOTIABLE  INSTRUMENTS, 

indorsement  of,  by  order  of  court,     174 

NEW  TRIAL  (O.  38),  134—5^7 

application  for,  to  be  by  notice  of  motion,     134 
Court  of  Appeal,  power  of,  on,     134 — 6 — 234 
evidence,  because  verdict  against  weight  of,     135 

improper  admission  or  rejection  of,  for,     135 
grounds  for  granting,     135 
judgment  instead  of,     137 
misdirection,  for,     135 
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NEW  TRIAL  (O.  38)— Continued, 

motion  for,  accounts  and  enquiries  may  be  directed  upon,        137 
Court  of  Appeal,  to  be  to,    184 

power  of,  to  enter  judgpnent  on,    234 
fresh  evidence,    233 — 4 

^roiinds  of,  to  be  stated  in  notice  of  motion,    135 
judge  at  trial,  not  to  hear,    8 
judgment  notwithstanding  verdict,  where,     137 
notice  of,  amendment  of,    135 
contents  of,    135 
time  for  service  of,     135 
enlargement  of  time  for,    135 
set  aside  verdict,  or  to,    134 
trial  without  jury,     134 
order  for,  on  any  one  question,    135 
rule  nisi  for,  abolished,    134 — 5 
trial  without  a  jury,    134 
verdict,  power  of  Court  of  Appeal  to  enter  judgment  contrary  to,    234 

NEXT  FRIEND,    50--6O.    See  Infant. 
authority  of,  to  be  filed,    60 
consent  of  person  added  as,    00 
to  act,    58,  60, 
procedure,    60 
discovery  of  documents  by,    104 
infant,  of,    59—60.    See  Infant. 
»    lunatic,  of,    50 

NEXT  OF  KIN, 

judgment  for  administration  of  estate  at  suit  of  one  of,    61 
representation  of,    60 

NON-COMPLIANCE,  EFFECT  OF  (O.  75),  262.    See  Irregularity. 

NON-JOINDER, 

parties,  of,  efiPect  of,    58 

NOT  GUILTY  BY  STATUTE,    73,  81 

NOTARIES  PUBLIC, 

Act  relating  to,  construction  of,    16 

NOTICE, 

acceptance  of  money  paid  into  court  by  defendant,  of,    83 — 4 

appeal,  of,    134—233.    See  Appeal  to  Court  of  Appeal. 

appearance,  of,    47 

assignment  of  chose  in  action,  of,    22 

attachment,  of  application  for  leave  to  issue  writ  of,    146 

cross-examination,  to  produce  witness  for,     133—4 

delay  of  one  year  after,    243 

directions,  after  summons  for,.   08 

discontinuance,  of,    88 

documents,  to  admit,    104 

form  of,     105 

inspect,     101 

produce,    101 
facts,  of  admission  of,     105 

to  admit,     105 
forms  of,    288—301 

p^uardian  ad  litem,  of  application  for  appointment  of,    40 
m  lieu  of  service,    47.    See  Substituted  Service. 
ludp^ment,  of,    62.    See  Judgment. 
limited  defence,  of,    40 
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'NOTICE— Continued. 

motion,  of,    212.    See  Motion. 

for  new  trial,     134 
one  month's,  to  be  given  before  fresh  proceeding  in  cause  after  delay  of 

one  year,    243 
payment  into  court,  of,    82 
pleaded,  how  to  be,    75 

referee's  report,  on  settlement  of,  to  attend,    110 
renewal  of  writ  of  execution,  of,     148 
service  of,    259.    See  Service. 

out  of  the  jurisdiction,    45 
sheriff,  to,  to  bring  in  body,    218 

return  writ,    213 
taxing  costs,  of,    248 
third  party,  to,    64 
trial,  of,    116.    See  Trial. 
jury,  by,    24,  115 
on  affidavit,     184 
writing,  to  be  in,  268 

OATHS.    See  Affidavit. 

administration  of,  abroad,    377 — 8 

by  arbitrator,    219 
commissioner,    131 

examiner  appointed  by  the  court,    128 
registrar  of  court,    12 
forms  of,  for  clerks,    876 

commissioners,    376 
interpreters,    376 
witnesses,    376 
include  affirmation  and  declaration,    5 
to  judge  on  appointment,    16 

OFFER  TO  SUFFER  JUDGMENT  BY  DEFAULT,    85—86 

OFFICE  COPIES, 

authenticated  by  seal  of  court,  made  evidence,    266 

OFFICIAL*  REFEREES,    28—106—111—119—202—207—220.    See  Rbfbrsb. 

OPINION  OF  COLTIT.    See  Special  Case. 
advice  to  trustee,    196 
originating  summons,  obtained  by,    198 
special  case,  obtained  by,     112 

ORDER.    A  nd  see  J  cdgmbnt. 
admission  of  facts,  upon,     105 
amendment  of  errors  in,    96 
chambers,  in,  appeal  from,    217—33—35 — 37 
change  of  parties,  to  carry  on  proceedings  on,    67 
costs,  for  payment  of,  enforcing,     142 
date  of,    213 
drawing  up,    213 — 14 

memorandum  of,  instead  of,    214 
enforceable  like  judgments,     144 
enrolment  of,  unnecessary,     256 
errors  in,     96 

execution  of  instruments,  for,     174 
ex  parte,  appeal  from,    235 
forms  of,    379—413 
include  rule,    5 

indorsement  on  cony  of,  for  service,     188 

mandatory,  carried  out  at  expense  of  disobedient  party,     144 — 5 
meaning  of,    5 
on  summons,  form  of,     217 
vesting,     173 
warning  to  be  indorsed  on,     138 
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OBIGIN ATING  SUMMONS,    199,  et  aeq. 

accounts,  none  or  insufficient,  order  on,  where,    202 
adjournment  into  Court  or  chambers,    216—17 
administration  of  estate  of  deceased,  for,    199—200 

creditor,  by,  199—200 
order   upon,    where    no 
accounts  or  insufficient 
rendered,    202 
judgment  for,  not  obligatory  on,    201 
appearance  to,    215 

default  in,    52 
attendance  under,    215 

further  where  summons  not  fully  disposed  of,    216 
non-attendance,  proceeding  ex  parte,    215 
costs  thrown  away  by  non-attendance,    216 
declaration  on,    198 
determination  of  matters  arising  in  administration  of  estate, 

or  trust  of  deceased  person,  for,    199 
evidence  on,    201 
ex  parte  proceeding  on,    215 

reconsideration  on,    215 
foreclosure,  etc.,  for,    201 

service  of,  for,  on  what  persons,    201 — 379 — 81 
forms  of,    214—379 
issue  of,    214r-256 
judgment  upon,    201 

carriage  and  service  of,    201 
matters  included  in,    216 
opinion  of  court  by,     196 — 8 

order  on,  where  no  accounts  or  insufficient  rendered,    202 
preparation  of,    214 

sale  or  letting  of  land  held  in  trust,      197 
sealing  of,    214—256 
service  of,     198—200 

executor,  administrator  or  trustee,  where  taken  out  by,    196 — 200 

other  per- 


son than,    201 


personal,    260 
time  for,    215 
trustees,  advice  to,  on,    197 

appointment  of  new,  on,    194.        See  Trustees. 

OUTSTANDING  PERSONALTY, 
inquiry  as  to,     110 

Cyer  and  terminer,  court  of, 

abolition  of,    5 

PARTICULARS, 

breach  of  trust,  in  case  of,    72 

damages,  of,    72 

debt,  expenses  or  damages,  of,  which  exceed  three  folios,    72 

debt,  of,    72 

exceeding  three  folios,    72 

expenses  of,    72 

fraud,  of,    72 

further  and  better,    73 

misrepresentation,  of,    72 

order  for,    73 

when  a  stay,    73 
pleading,  statement  of,  in,    72 
stay  of  proceedings  when  order  for  a,    73 
trust,  breach  of,    72 
undue  influence  in  case  of,    72 
wilful  default,  in  case  of,    72 
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PARTIES  (O.  16),    56-66 
absent,  58,  60,  63 

action  not  dismissed  for  want  of,    58 
adding  amendment  and  service  of  writ  upon,    58 
application  for,    58,  50 
beneficially  interested,  .  57 
by  judge  at  any  time,    58,  62 
change  of  interest,  on,    67 

consent  required  on,  as  plaintifif  or  next  friend,    58 
defendant,    57, 58 

Attorney-General,    18 
contractors,  as,     57 
joint  contractors,    57 
next  friend,    50—60 
plaintiff,    58 

next  friend,  without,    58 
survival  of  cause  of  action,  in  case  of,    67 
administration  actions,  to,    61,63 

to  be  served  with  notice  of  judgment  in,    62 

attendance  of ,  62,63 
administrator  ad  litem,    63 

administrators  may  represent  estate  or  beneficiaries,    57 
amendment  as  to,    58 
appearance  by  persons  not,    49 
applications  as  to,  how  made,    56 — 9 

Attorney-General,  action  by,  as  to  validity  of  statute,     18 
beneficiary  rights  of,    57 
C€8tuis  que  trust  joined  as,    57 

one  of  several,  may  have  decree  for  execution  of  trusts,    61 
represented  by  trustees,  etc.,    57 
chambers,  in,  attendance  of,    63 

change  of,  by  death,  etc.,    66 — 8.    See  Change  (of  Parties). 
class  represented  by  party  appointed  by  court,    60 
some  members,     58 
trustees,    57 
compromise,  approval  of  for  absent,    58 
conduct  of  action  by  one  of,    62 
consent  of  person  added  as  next  friend,    58,  60 
costs,  by  reason  of  misjoinder  of  plaintiff,    56 
counterclaim,  defendant  Hdded  by,    79 

not  affected  by  misjoinder  of  plaintiff,     56 
death  of,    66 

person  entitle<l,  failing  to  proceed,    68 
deceased,  naving  no  representative,    63 
defendant,  addeS,  service  of  amended  writ  upon,    59 
adding,    58 

alternative  claims  against,    57 
claiming  contribution  against  third  party,    64 
jointly  and  severally  liaY)le,    57 
relief  sought,  need  not  be  interested  in  all,     57 
who  may  be  joined  as,     57  ^ 

doubt  as  to,    56 
executors  and  administrators,  representing  estate,  or  beneficiaries,    57 

may  have  judgment  for  administration,    61 
heir-at-law  as,   .61 

not  necessary  party  to  action,  to  execute  trusts  of  will,    63 
infants,  actions  by  and  against,    59.    See  Infant. 
joinder  of,  as  plaintiffs  in  whom  right  alleged  to  exist,    56 
defendants,    57 
severally,  or  jointly  and  severally  liable  on  same  contract,    67 
two  or  more  defendants,  when  plaintiff  in  doubt,    57 
land,  to  action  for  recovery  of,    48 
legal  personal  representative,  where  no,    63 
legatees,  to  administration  actions  by,    61 
liberty  to  attend,  having,    62 — 3 
lunatics  as,    59.     See  Lunatics. 
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PARTIES  (O.  ley-Continued. 
marriage  of,    66 

married  women,  to  actions  by,    59.    See  Married  Woman. 
meaning  of,    4 
misjoinder  of,    58 

costs  of,    56 
^ect  of,    58 

on  counterclaim,    56 
objection  to,  time  for,    58—9 
mistake  as  to,    5o 

motion  to  add,  strike  out,  or  substitute,    59 
names  of,  in  process,  pleading,  etc.,    2S2 
next  of  kin  may  have  judgment  for  administration,    61 
non-joinder  of,  effect  of,    68 
numerous,  having  same  interest,    58 
objection  for  want  of,  when  to  be  taken,     58—9 
partners,    158.    See  Partners. 
plaintiff,  adding  and  substituting,    58 — 9 
application  by  summons,     59 
Attorney-General,    18 
consent  of  party  abided  as,    58 
death,  marriage,  or  bankruptcy  of,    66—8 
doubt  of,  as  to  parties,    56 
joint  claims  by  several,    56 
mistake  as  to,    56 
next  friend  added  as,    58—60 
who  may  be  joined  as,  56 
wrong,  or  doubtful,  substitution  where,    56 
protection  of  property,  in  action  for,    61 
representation,  numerous  parties,  in  case  of,    58 
representative  capacity  to  oe  shewn  by  indorsement,    38 
legal,  where,  no,    63 
of  heir,  next  of  kin,  or  class,    60 
plaintiff  in  actions  to  prevent  waste,  etc.,    61 
residuary  legatee  may  have  judgment  for  administration,     61 
separate  trials,  order  for,  where  joinder  of,  an  embarrassment,    66 
service  on  added,    59 
striking  out  and  adding,    58 

application  for,  68,  69 
by  court  or  judge,  58 
defendants,    58 

motion  for,  who  may  make,    58 
plaintiffs,    68 
substitution  of,    59 
suits  by  some,  on  behalf  of  others,    58 

to  prevent  waste,    61 
summons  to  add,  strike  out,  or  substitute,    59 
third,  rules  as  to,    64—66.    See  Third  Party. 
time  for  objections  as  to,    59 
trustees  as,    57 

joinder  of,  and  cesUiis  qite  trust,    57 
may  represent  ceatuis  que  trusty    67 
class,     57 

estate  in  certain  cases,    57 
trusts,  to  actions  for  execution  of,    57 — 61 
unsound  mind,  persons  of,    59 — 63 
want  of,  cause  not  defeated  for,    58 

objection  for,  when  to  be  taken,     59 
waste,  in  action  for,    61 
wi'ong  plaintiff,    56 

PARTITION,    170—2 

action  for,  assigned  to  Judge  in  Equity,    9 
conveyances  in  action  for,  effect  of,     171 
costs  in  action  for,     172 
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PARTITION— Co?t<inM€rf. 

decree  in  severalty,  effect  of,    172 

memorial  of,  172 
infant  bound  by  judgment  in,    170 
ludgment  by  default  in,  before  registrar,    11 
legcu  title  in  action  for,  decision  or,    170 
objection  to  sale  or  partition  by  referee,    170 
referee  to  make,  or  sale,    170 — 1 
sale  in  lieu  of,    171 

PARTNERS  (O.  50),     158-80 

accounts,  taking  of,  assigned  to  Judge  in  Equity,    9 
actions  between,    100 

a  firm  and  one  or  more  of  its,    100 
by  or  against,     158 

between  firms  having  one  or  more,  in  common,    160 
appearance  by,    150 

person  having  control  of  business  but  not  a,    159 
protest,  under,     159 
attachment  of  aebts  due  from,     160 
co-partners,     158 
denial  of  position  as,    150 
disclosure  of  names  of,     158 

application  by  summons  for,    158 
demand  in  writing  for,    158 
staying  proceedings  on  default  of,    158 
dissolution  of  contract  between,  actions  for,  assigned  to 

Judge  in  Equity,    9 
execution  of  judgment  against,     159 — 60 
firm,  application  of  rules  as  to,  to  person  trading  as  a,     160 
judgment  against  firm,  effect  of,    159 — 60 

claim  to  issue  execution  against  another,  as 

being  a,     160 
effect  of,  against  partner  out  of  the  jurisdiction, 
160 
leave  to  issue  execution  against  alleged  partner,    160 
names  of,  to  be  g^ven,  where  suing  or  sued  as  firm,     158 
rules  as  to,  apply  to  person  trading  as  a  firm,    16{) 
service  of  writ  on,     159 
service  of  writ  on,  mode  of,    158 

notice  in  what  capacity  it  is  made,    159 
partner  and  manager,  as,     159 
where  partnership  dissolved,     159 

PAYMENT  INTO  COURT  (O.  22)>  Payment  into  and  out  of  Court,  Tender, 

and  Offer  to  suffer  judgment  by  Default),    81—6.     See  Funds  in  Court. 
acceptance  of  sum  paid  in  before  defence,    83 

notice  of,    84 
admissions  by,    81 
commission  to  oflflcer  on,    82 
consolidated  actions,  in,    84 
costs  after,    84 

counterclaim,  in  answer  to,    84 
debt  or  damages,  in  actions  for,    81 
defence,  to  be  signified  in,    82 
defendant  may  make,  before  defence,    81 — 2 
defendant  may  make,  before  defence,  notice  of,    82 

form  of,    82 

after  defence,    81 

with  defence,    81 
denial  of  liability  while  making,    81 
enforcing  order  for,     140 — 5 
investment  on,    27 — 85 
jury,  not  to  be  communicated  to,    86 
libel  action,  no,  in,    82 
notice  of,    82 
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PAYMENT  INTO  COURT  (O.  22}-Continu£d, 

plaintiff  may  make,  as  answer  to  counterclaim,    84 
plea  of  tender,  with,    82 
regulations  governing,    440 
satisfaction  of  claim,  in,    81 

counterclaim,  in,    84 
acceptance  of,  notice  of,  in,    84 

action  cannot  be  continued  after,    83 

form  of,    84 
security  for  costs,  as,    246 
tender,  of  sum  offered  as,    82 

PAYMENT  OUT  OF  COURT, 

application  for,  by  summons,  if  expaHe,    214 
of  money  paid  in  by  order,  etc.,    27—84 
recovered  by  infant,  etc.,    86 
on  acceptance  by  plaintiff  of  sum  paid  in,    83 

notice  of  acceptance  to  be 
given,    83 — 4 
defendant's  liability  not  denied,    82 
payment  into  court  before  delivery  of  defence,    82 
tender  set  up,    82 
order  for,  by  judge,  required  when,    27 — 84 
plaintiff's  request,    82,  et  aeq, 
regulations  respecting,    440,  et  aeq. 
where  denial  of  liability,    82 

PENAL  ACTION, 

leave  to  compound,    218 

order  for,  undertaking  in,    218 
King's  half  of  composition  in,    218 

PENALTY, 

relief  against,    19 

PENDENTE.  LITE, 

assignment,  creation,  or  devolution  of  estate,  67.    See  Change  of  Parties. 
income,  allowance  of,     151 

PENDING  ACTIONS,  CAUSES  OR  MATTERS,  AT  COMMENCEMENT  OF 
ACT, 

Srocedure,  respecting,    18 
iules  not  to  apply  to,    37 

PERISHABLE  GOODS, 

interlocutory  order  for  sale  of,    149.     See    Interim   Preservation   or 
Custody  of  Property. 

PERPETUATING  TESTIMONY  (O.  36),     129—30 
action  for,     129 

Attorney-General,  when  to  be  a  defendant  in,     130 

set  down  for  trial,  not  to  be,     130 
witnesses  not  to  be  examined  for,  except  in  action,    130 

PERSON, 

includes  body  corporate,    262 

PERSONAL  ESTATE, 

income,  etc.,  of,  pendente  lite,    151 
order  for  accounts  of  outstanding,    110 
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PETITION. 

admeasurement  of  dower,  for,     174 

commission  de  lunatico  inquirendo,  for,    184 

drunkard's  estate,  respecting,    180,  et  seq, 

foot-note  to,    21  i 

form-of,    250 

infant,  adoption  of,  for,     180 

sale  or  leasing  of  estate  of,  for,     102 
notice  of,  length  of,    214 
persons  to  be  served  with,    214 
pleading,  included  in,    5 
service  of,    214 

foot-note  as  to,    214 

out  of  jurisdiction  in  administration  proceedings,    46 

PETITIONER, 

equitable  claims  by,     19 
meaning  of,    4 

PLAINTIFF.    And  see  Parties. 

address  of,  to  be  given  on  writ,    40.    See  Address. 

consent  of  person  added  as,    58 

death  of  sole,    68 

disclosure  by,  of  names  of  partners,     158 

equitable  claims  by,     19 

joinder  of,    56 

marriage  of,    66 — 7 

meaning  of,    4 

partners,  disclosure  of  names  of,  by,     158 

representative  capacity  of,  to  be  shown  in  writ,    38 

PLEADING  (O.  10),    71—6.    See  Counterclaim— Defence— Reply- 
Statement  OF  Claim. 
abatement,  plea  in,  abolished,    81 
admission  in,    73,  104.    See  Admissions. 
amendment  of,    74.    ^ee  Amendment  (Pleadings). 
close  of,    92 
condition  of  mind,    75 

precedent,  averment  of  performance  of,     74 
contract,  biire  denial  of,  how  construed  in,     75 
copies  of,  for  use  of  judge  at  trial,     116 

application  for,  259 
counsel,  signature  of,  when  necessaiy  to,     72 

fees  to,  advising  upon,  and  settling,    250 
counterclaim,    71,  72,  74.    See  Counterclaim. 

form,    329 
dates,  etc.,  in,     72 

default  of,    89-=-92.    See  Default  of  Pleading. 
defence,     74 

delivery  of,     71 
forms  of,  329—42 
grounds  of,  to  be  stated,    74 
delivery  of,    71,  73 

amended,    96 
by  filing,    73 

costs  of,  where  same  solicitor  for  both  parties,    250 
enlargement  of  time  for,     212 
includes  filing,     76 
where  no  address  for  service,     260 
demurrer,  in  lieu  of,     87 — 8 
denial  in,  by  joinder  of  issue,  *  74 
evasive,  must  not  be,     74 
point  of  substance,  of,     74 
specific,  must  be,     73,  74 
departure,     74 
documents,  effect  only  of,  to  be  stated  in,     75 
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PLEADINGS  (O.  19}— Continued, 

embarrassing  matter  in,    76.    See  Striking  Out. 
enlargement  of  time  for  delivering,  amending,  or  filing,    242 

consent  by,  without  order,    242 

Court,  by  order  of,    242 
equitable  defences,  effect  of,     19 
evasive  denial,    74 
evidence,  not  to  state,    72 
filing,  delivery  of,  by,  in  what  cases,    73 

includes  filing,    70 
forms  of,    72 

fraud,  should  allege  matters  showing,    74 
Frauds,  Statute  of,    74 
fraudulent  intention,    75 
generally,    71 
illegality,    74 

implied  contract  or  relation,    75 
improper,  costs  of,  may  be  disallowed,    251 
inconsistent  allegations,    74 
incorporation,  denial  of,    76 

infants,  admission  by  non-denial  not  to  conclude,    78 
irrelevant  or  unnecessary  matter  in,    76 

i'oinder  of  issue,    74 
:nowIedge,    76 

Limitations,  Statute  of,  how  to  be  pleaded,    74 
lunatic,  admission  by  non-denial  not  to  conclude,    73 
malice,  fraud,  knowledge,  etc.,    75 
material  facts,  to  state,  not  evidence,    72 
matter  arising  since  writ,    86 
meaning  of,    5 
mind,  condition  of,    75 
names  of  parties  in,    232 
new  facts,  to  be  specially  pleaded,    74 
ground  of  claim,    74 

matter  arising  after  action  brought,    86 — 7 
not  guilty  by  statute,  plea,  of    73,  81 
notice  as  a  fact,    75 
numbers,  in,    72 

objection  in  point  of  law,  raising,    87 
particulai-s,    72—3.     See  Particulars. 
payment,      74 

into  court,    81 — 2 
performance,    74 
petition  included  in,    5 
point  of  law,  raising,  by,    87 

substance  in,    74 
possession,    81 
presumptions  of  law,    76 
printed,  or  written,  may  be,    73 
prohibition,  in,    261 
prolix,  costs  of,    71 

not  to  be,    71 
release,     74 
reply,  in,    86.    See  Reply, 

forms  of,    343—7 

rules  for  defence  applicable  to,    74 
representative  capacity,  denial  of,    76 
scandalous,    76.    See  Striking  Out. 
service  of,    259 
set-oflf,    71  -2.    See  Set-off, 
settling,  fees  for,    260 
special  allowances  for,    249 
specific  denial,    73 

statement  of  claim,    76—8.        See  Statement  of  Claim. 
Statute  of  Frauds,    74 

Limitations,    74 
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PLEADINGS  (O.  19)— Continued, 

striking  out,    76,    See  Striking  Out. 

summary  form,    72 

summons  included  in,    5 

technical  objection  to  form  of,  not  to  be  raised,    76 

times  relating  to,    71—77—0—89.    See  Tihb. 

trial  without,    70—1 

unnecessary,    76 

costs,  of,    251 
vacation,  amendment  or  delivery  of,  during,    83 

not  reckoned  in  time  for  filing,  etc.,    33 — 4 

PLEADING  MATTERS  ARISING  PENDING  THE  ACTION  (O.  24),    86—7 
confession  of  defence,  after,    87 

costs  on,    87 
form  of,    87 
ground  of  defence  arising  after  action  brouflrht,    86 

delivery  of  defence,    87 
to  counterclaim,  etc.,  after  defence,    87 

reply  to  counterclaim,    87 

PORTIONS, 

matters  relating  to  raising  of,  assigned  to  Judge  in  Equity,    9 

POSSESSION, 

claim  for,  in  foreclosure  or  redemption,    69 

judgment  for,  in  default  of  defence,    90 

mortgagor  may  sue  for,  in  his  own  name,    22 

plea  of,    81 

vacant,  service  where,    44 

writ  of,    147.    See  Writ  of  Possession. 

PRACTICE, 

present,  to  remain  in  force  where  no  other  provision,    283 

PRECIPE,  FORMS  OF,    357—62 

PRESERVATION  OF  PROPERTY, 

subject-matter  of  disputed  contract,    148.    See  Interim  Pre- 
servation OP  Property. 

PRESUMPTIONS  OF  LAW, 
need  not  be  pleaded,    76 

PRINCIPAL  ACT, 
meaning  of,    263 

PRINTING, 

costs  of.    See  Table  op  Costs  (A  pp.  B). 

evidence  on  appeal,    236 

special  case,  236.    See  Table  of  Costs  (App.  B). 

PRISONER, 

habeas  corpus  to  bring  up,  to  give  evidence,     117 — 25 

PRISONS  OF  COURT,     16 

PROBATE  COURT, 
appeals  from,    237 
jurisdiction  of,  in  guardianship,  saving  of,     183 
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PROCEEDINGS, 

delay  in,  before  referee,    109 

of  one  year,    243 
institution  of,  restraint  of,    20 
multiplicity  of,  to  be  avoided,    21 
staying.    See  Stay  of  Action  or  Proceedings. 

PROCEEDINGS  IN  LIEU  OF  DEMURRER  (O.  25),    87—8 
abolition  of  demurrer,    87 
dismissal  of  action  in,    87 
point  of  law  raised  by  pleadings,    87 

setting  down,    87 
striking  out  pleading  disclosing  no  reasonable  cause  of  action,    88 
See  Striking  Out. 

PROCLAMATION  TO  BRING  ACT  IN  FORCE,    36 

PRODUCTION  OF  DOCUMENTS,    100-4.    iStee  Documents  (Pro- 
duction op). 

PROHIBITION,    261 

action  not  to  be  restrained  by,    20 
Orders  applicable  to,    261 
pleadings  in,    261 

PROLIXITY, 

disallowance  of  costs,  where,    251 
in  affidavits,    131 

interrogatories,    90 

pleadings,  costs  of,    71 

title  of  affidavit,     131 

writs  of  summons,    37 

remedy  for,    251 

PROMISSORY  NOTES, 

action  on,  with  specially  indorsed  writ,    30 
defence  in,    78 

••PROPER  OFFICER," 
meaning  of,    5 

PROPERTY, 

action  for  sale  and  distribution  of  proceeds  of,  subject  to  lien,  assigned 

to  Judge  in  Equity,    9 
detention  of,  order  for,     140 
income  of,  pendente  lite^     151 
inspection  of,     140 
interim  preservation  of,    148 — 9.    See  Interim  Preservation 

OR  Custody  of  Property. 
judgment  for  recovery  of,  how  enforced,     140 — 1 
payment  into  Court,     150 
protection  of,  representative  action  for,    61 

QUO  WARRANTO, 

rules  and  orders  applicable  to,    261 

RECEIVER,     162—3 

accounts  of,  affidavit  as  to,     153 

form  of,     153—437 
application  to  pass,     153 
balances  of,  interest  on,     153 
days  for  filing  and  passing,     152—3 
default  in  filing,     153 
filing  of,     153 
form  of,     153 


Digitized  by 


Google 


62  Indbx. 

RECEIVER— CimtinxLed. 
allowance  to,    152 
appointment  of,    152 

equitable  execution,  by  way  of,    152 

to  be  from  official  referees,    106 
balances  of,  paying  into  court,    163 

interest  charged  on  default  of,     153 
bond,  form  of,    152—434 
default  by,  consequences  of,     153 

equitable  execution  by  appointment  of,    152.    See  Execution. 
form  of  bond  by.    152—434 

recognizance  by,     152 — 432 
interest  on  money  in  hands  of,    153 
interlocutory  application  for,     149 
railway,    107.        {See  C.  S.  1903,  c.  92,  s.  5). 
recognizance  by,     152 

form  of,    432 
remuneration  of,     152 
security  to  be  given  by,     152 

form  of,    432—34 

RECEIVER-GENERAL, 

money  in  court  payable  to,    27 

RECOGNIZANCE, 

bond  or  policy  of  company  in  lieu  of,    258 

breach,  proceedings  on,    268 

receiver,  by,     152 — 432 

form  of,    267—431 

registrar,  to  be  payable  to,    257 

change  in  office  of,  not  to  invalidate,    258 

RECORD, 

copy  of  pleading^  to  constitute,     116 

RECTIFICATION,  AC,  OF  INSTRUMENTS, 
action  for,  assigned  to  Judge  in  Equity,    9 

REDEMPTION, 

actions  for,  assigned  to  Judge  in  Equity,    9 

claim  for  possession  in,    69 
application  for,  by  originating  summons,     201 
judgment  by  default  in,    52 — 92 

REFEREE.    And  see  Arbitration;  Arbitrator. 
accoimts  referred  to,    223 

application  for  reference  to,  by  either  party,     107 
attachment,  ma^  not  order,     120 
attendance  of  witnesses  before,  enforcing,     119 
authority  of,  generally,     119 
award  or,  appeal  from,    223 

setting  aside,  enforcing  or  remitting,  by  rule  nisi  abolished, 

211—2 
notice  of  motion  for,    212 

time  for,    243 
verdict  of  jury,  equivalent  to,    224 
committal,  cannot  order,     120 
costs  in  matters  before,    224 
damages,  ascertainment  of,  by  official,     119 
decision  of,  how  enforced,    223 

documents,  discovery  and  production  of,  before,     119 — 20 
evidence  at  trial  before,     119 
fees  to.    See  Table  of  Costs  (App.  B). 
further  consideration  by,     120 
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REFEREE— Con<intt«£. 

inquiry  aod  report  by,    223 
inspection  or  view  by,     119 
issues  of  fact,  trial  of,  by,    120 
judgment  to  be  entered,  may  direct,    120 
official,  accounts  and  inquiries,  to  be  taken  by,    106 
administration  proceeding  before,    202 — 7 
application  for  reference  to,  by  either  party,    107 
appointment  of,    28 
attendance  of  witnesses  before,    110 
conduct  of  reference  before,     108 — 11 
continuance  in  office  of  present,    28 
court  may  dispose  of  business  without  reference  to,    107 
cost  s,  discretion  of,  as  to,     121 
delay  in  proceeding  with  business  before,     108 
distribution  of  business  among,     107 
documents,  discovery  and  proauction  of,  before,     119 — 20 
disqualified  from  practicing  when,    28 
employment  of  assistance  by,     108 
eviaence  before,    109 

examiner,  duties  of,  to  be  performed  by,     106 
exceptions  to  report  of,     110 
fees  of,    108.    See  Table  op  Costs  (App.  B). 
inquiries,  etc.,  to  be  before,     106 
inspection  by,    119 
jurisdiction  of,     106 

notice  by,  to  parties  interested  in  reference,     108 
number  of,    28 
objections  before,     110 
oath  by,    28 

petition  to  confirm  report  of.     111 
powers  of,     106—206—7 
proceeding  with  reference  before,    108 
qualifications  of,    28 
receivers,  to  be  appointed  from,     108 
record  to  be  kept  by,    211 
report  of,     110 

reference  for  inquiry  or  report  to,    223 
security  by,    28 

selection  of,  in  countv  other  than  where  land  lies,     107 
settlement  of  report  before,     110 

report,     110 
trial  by,     119—20 
power  of  court  to  refer  questions  to,     106—223 
over  proceedings  before,    224 
powers  of,     119—224 

as  to  documents,  production  of,    120 
judgment,     120 
witnesses,     119 
production  of  documents  before,     120 
remuneration  of,  official,    108 — 224 

special,    224 
report  by,     120—224 

adopting,     120—223 
appeal  from,     120 

application  to  adopt,  vary  or  remit,     120 — 212 
enioreing,    212—^ 
equivalent  to  verdict  of  jury,    224 
filing  of,  on  judgment,     139 
motion  to  vary,    212 
power  of  court  over,     120 

reference  for,    223  , 

remitting,     120—212 
varying,     120 
re-trial  by,     120 
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REFEREE— Con^intierf. 

setting  aaide  award  of,    223 

time  for,    248 
judgment  directed  to  be  entered  by,    120 
or  varying  report  of,     120 

when  further  consideration  adjourned,    120 

not  adjourned,   120—1 
sittings  of,     110 
special,    110 

appointment  of,  by  parties,    223 
case  by,    224 
fees  to,    224 
submission  of  question  to  court  by,     120 
trial  by,     119 

adjournment  of,    119 

conduct  of,     110—224 

de  die  in  dieni,  to  proceed,    110 

evidence  at,     119 

reference  for,    223 

account,  of  matters  of,    228 
consent,  where  parties,    223 

documents,  of  matters  requiring  prolonged  investi- 
gation of,    223 
issues  of  fact,  of,    223 

local  investigation  of,  matter  requiring,    223 
scientific  investigation,  of  matter  requiring,    223 
view  by,    119 
witnesses  before,     110—224 

enforcing  attendance  of,  at,  •  119 

REFERENCE.    ^>6  Arbitration  ;  Refbrbe. 

REGISTRAR, 

administration  of  oath  by,     12 
appeal  from,  to  Judge  in  Equity,    12 
assistant,    29 

attendance  at  Court  of  Appeal,    20 
Equity  sittings,    11 
certificate  by,    257 
contingencies  of  office  of,    20 
deputy  of,    20 

documents  to  be  filed  in  office  of,    20 
duties  of,    20 — 256 
fees  of  crier,  payable  to,    32 
judgments  and  orders,  entry  of  by,     138 

settling  by,     137—8 
jurisdiction  conferred  upon,     11 — 12 

money  paid  into  court,  to  be  paid  by,  to  Receiver-General,    27 
reference  to  Judge  in  Equity  by,     12 
recognizance  payable  to,    257 
salary  of,    20 
security  by,    29 

sittings  by  at  Saint  John,  etc.,     12 
taxation  of  costs  by,     29 
transmission  of  papers  by,    267 
writs  to  be  signed  and  sealed  by,    20 — 256 

RELATOR, 

not  to  be  made  a  party  without  his  written  authority,    60 
written  authority  of,  to  be  filed,    60 

RELEASE, 

pleading,  as  defence,     74 
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RELIEF.    See  Plkadino. 

claimed,  nature  of,  to  be  stated  in  writ,    87 

to  be  speciflcaUy  stated  in  statexoient  oi  claini,    77 
equitable,     19, 20 

founded  on  separate  facts  to  be  stated,    78 
ffeneral,  need  not  be  claimed,    77 
jurisdiction  to  grant,  to  avoid  multiplicity  of  proceedings,    21 

RENEWAL  OF  WRIT  OF  SUMMONS  (O.  7),    41.    See  Writ  of  Summons. 

RENT, 

and  profits,  mortgagor  may  sue  for,  in  his  own  name,    22 
claim  for  arrears  of,  in  action  for  recovery  of  land,    30—01 

judgment  in  default  of  appearance  to,    51 
pleading  to,    91 
in  specially  indorsed  writ,    89 

REPEALED  ORDERS, 

not  revived  by  subsequent  repeals,    263 

REPEAL, 

Acts  inconsistent  with  principal  Act,    36 
Rules  of  Supreme  Court,    37 

REPLEVIN  (O.  49), 

proceedings  in,    154 — 8 

REPLY  (O.  23),    86 

close  of  pleadings  on  default  in  delivery  of,    92 
defence  to  counterclaim,  to,    80—86 

default  of  plaintiff  in  delivering,  92 
delivery  of,  after  time,    86 
forms  of,    343—7 
further,    87 
joinder  of  issue  by,    74 
party  to  counterclaim,  by,    80 
pleaaing^  subsequent  to,    86 
time  for,    88 

enlargement  of,    86 — ^242 

REPORTERS  OF  COURT, 

construction  of  existing  laws  relating  to,  16 
copyright  in  reports  of  Court  of  Appeal,  30 
Court  of  Appeal  reporter,    3D 

duties  of,    SO 
salary  of,    31 
Equity  reporter,    31 

duties  of,    31 
salary  of,    31 

REPRESENTATIVE, 

appointed  to  represent  class,  etc.,    60 

where  none  of  deceased  person,    68 
heir  at  law,  of,    60 
next  of  kin,  of,    60 
numerous  persons,  of,    58 
residuary  legatee,    61 

REPRESENTATIVE  CAPACITY, 
specific  denial  of,    76 
writ  of  summons  to  show,  of  plaintiff  or  defendant,    38 
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RESIDUARY, 

devisee,  administration  at  suit  of,    61 
legatee,  administration  at  suit  of,    61 

RETAINER,  (X)UNSEL,  OF, 

fee  on,  not  allowed  as  between  party  and  party,    265 

RETURN  DAYS,    24 

REVIVOR.    See  Change  op  Parties. 
of  parties,    66—8 

RIGHTS, 

equitable,  to  be  recognised,    20 

RULE, 

included  in  order,    5 

RULE  NISI, 

application  for,  not  to  be  made  in  certain  cases,    211 — 2 

'•  RULE  OF  COURT," 
meaning  of,    4 

RULES  OF  COURT, 
alteration  of,    34 
annulment  of,    34 
application  of,  to  pending  business,     19,  37 

criminal,  crown,  and  matrimonial  cases,    261 
amendment  of,    34 
authority  for  making,    34 
citation  of,    37 
commencement  of,    35,  36 
County  Courts,  not  to  apply  to,    96 
definition  of  terms  in,    37 — 262 
effect  of,    35 
fees,  for  fixing,    34 
Governor  in  Council,  power  to,  to  make,    34 

rescission  of,  by,    35 
interpretation  of  terms  in,    37 — 262 
Judges,  powers  of,  to  make,    35 

iuri^iction  of  Court,  to  be  exercised  subject  to,  and  Act,    17 
legislature,  to  be  laid  before,    35 
making,  as  to,    34 
non-compliance  with,    262 
part  of  Act,    35,  36 
power  to  regulate  practice  by,    34 — 5 
proclamation  declaring  in  force,    36 
repeal  of  former,    37 
rescission  of,  by  Governor  in  Council,    36 
saving  of  existing,    263 
.  title  of,     37 

RULES  OF  LAW,  APPLICABLE  TO  ALL  COURTS,    23 

SALE  (0.51),     161—72 

action  for,  of  real  estate  assig^^ed  to  Judge  in  Equity,    9 
administration  suits,  in,     161 
advertisement  of,     161,  et  aeq. 
conduct  of,  to  be  by  referee,     161 — 6 — 71 
in  case  of  trust  estates,     151 
conveyance,  effect  of,  etc.,     162 
on  sale,  etc.,    162 
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SALE  (O.  6l)'-Continiied. 
Court,  by,    161—72 
debenture-holders*  action  in,    161 
decree,  after,    166 — 70 
foreclosure,  instead  of,    160 
infant's  interest  in  land,    162 — 4 
lunatic's  interest  in  land,    164 — 66 
modes  of,    161 
mortgaged  property,  of,  on  decree  or  order,    166 — 70 

originating  summons,    201 
order  for,    161 

originating  summons  for,    201 
partition,  \n  lieu  of,     171 
perishable  goods,  of,    140 

possession,  delivery  of,  to  purchaser  after,     161 
power  of  Court  to  order,    161 
private  contract,  by,    161 
real  estate,  of,    161 

power  of  Court  to  order,     161 
referee,  to  be  by,     161,  et  aeq, 

SAMPLES, 

Court  may  order,  to  be  taken,    140 

SATISFACTION, 

entry  of,  of  judgment,     130 
form  of,    355 

SATURDAY, 

service  of  pleadings,  etc.,  on,    242 

SCANDAL, 

interrogatories,  in,    00 
striking,  out  of  affidavit,     132 

interrogatories,    00 
pleading,  etc.,    76 

SEAL  OF  COURT,    6 

SECURED  AND  UNSECURED  CREDITORS.    See  Insolvent  Estate. 
rules  applicable  to,  in  administration  of  insolvent  estate,    23 

SECURITY  FOR  COSTS,    244—6 
amount  of,    244—6 
bond  for,  to  whom  to  be  given,    246 
computation  of  time  where,  ordered,    242 
default  in  giving,    245 
dismissal  of  action  where,  not  given,    245 
ex  parte  order  for,    245 
giving,  mode  of,    246 
payment  into  court  in  lieu  of,    246 

out  of  court  of  money  paid  in  for,    246 
plaintiff  residing  out  of  the  Province  to  give,    245 

temporarily  within  Province,  but  ordinarily  resident  out  of 
Province,  to  give,    245 
residence  abroad,  in  case  of,    245 

though  plaintiff  temporarily  within  the  Juris- 
diction,    245 
stay  of  proceedings  pending,    246 
time  for  giving,    245 

not  to  be  reckoned  in  computing  time  allowed  to  take  pro- 
ceedings in  cause,    242 
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SEDUCTION. 

action  for,  tried  with  jury,    24 

SEQUESTRATION,    146-^ 

corporation,  to  enforce  judgment  against,    145 

costs,  to  enforce  payment  of,    146 

do  act  in  limited  time,  to,    145 

effect  of,     145 

form  of,  writ  of,    300 

judgments  enforceable  by,    141, 145 — 6 

leave  to  issue,  application  for,    145 

order  to  do  act  within  limited  time,  to  enforce,    145-4^ 

payment  into  court,  lo  enforce,    145 

of  costs,  for,    14^ 
property  of  corporation,  of,    145 
recovery  of  property  other  than  land,  for,    141 
writ  of,    960 

SERVICE  (O.  73),    380 

absent  or  concealed  person,  on,    47 
address  of  plaintiff,  when,  omitted,    260 
advertisement,  by,    260 
affidavit  of,    261 

forms  of,    284—7-300 
as  to  mileage,  etc.,    248 
appearance  to  writ,  where  no,  how  effected,    200 

by  filing  documents,  where,    200 
costs  of,  where  same  solicitor  for  both  parties,    240 
counterclaim  of,    80 
defence,  of,  when,    80 
disbursements  for,  etc.,  affidavit  of,    248 
filing,  by,  in  default,    260 
infant,  on,    43 — 68 
lunatic,  on,    63 

memorandum  of,  to  be  entered  with  Registrar,    18 
mode  and  time  of,  when  not  personal,    2B9 
no  appearance  or  address,  wnere,    260 
notice  in  lieu  of,  of  writ,    47 

of  application  for  guardian  ad  lUem,  etc.,    40 
juag^ent,  of,    62—3 
motion,  of,    212.    See  Motion. 
payment  into  court,    82 
to  produce  witness  fcnr  cross-examination,  of,    184 
orders,  of,  original  need  not  be  shown  on,    250 

attachment,  exc^t,    250 
original  order  need  not  be  shown  on,    250 

out  of  jurisdiction,    45—7.    See  Service  out  op  Jurisdiction. 
person  not  a  party,  on,    261 
personal,    42 

petition,  of,    214.    See  Petition. 
prepaid  registered  post,  by,    260 
solicitor,  on,  of  party  formerly  appearing  in  person^    260 

person  not  a  party,    261 
statement  of  claim,  of,    47 

substituted,    43—4—260.    See  Substitutbo  Sbrvicb. 
time  of  day  for,    242 
writ  of  summons,  of,    42—5.    See  Sbrvicb  of  Writ  of  Summons,  infrcu 

SERVICE  OF  WRIT  OF  CAPIAS,    226—7.    See  Bailablk  Proceedings. 

SERVICE  OF  WRIT  OF  SUMMONS  (O.  8),    42-5.    See  Service. 
absent  or  concealed  person,  on,    47 
acceptance  of,  to  be  in  writing,    42 
adult  inmate,  on,    42 
advertisement,  by,  form  of,    287 
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SERVICE  OF  WRIT  OF  SUMMONS  (O.  S)—Contimi€d. 
affidavit  of,    284—7 

by  sheriff,    44 

forms  of,    284 — 7 

mileage,  etc.,    248 
a«ent,  on,    43 
clerk,  on,    43 

committee  of  lunatic,  on,    44 
corporation,  upon,    44 

foreig^,    44 
disbursements  for,  affidavit  of,    248 
firm,  on,    158 — 9 
how  effected,    42 — 4 
husband  and  wife,  on,    43 
infant,  upon,    43  « 

land,  in  action  for  recovery  of,    44 
lunatic,  upon,    44 
married  woman,  on,    43 
mode  of,    42 — 4 

out  of  jurisdiction,    45—7.    See  Service  out  of  Jurisdiction. 
partners,  upon,    168 — ^9 
perfecting  service,    42 — 8 
personal,    42 

dispensing  with,    43 — 47 
recovery  of  land,  in  action  for,    44 
registrar  may  perfect,    11 
return  through  office  of  sheriff,    44 
set  aside  before  appearance,    49 
solicitor,  on,    42 

substituted,    43—44—280.    See  Substituted  Service. 
undertaking  by  solicitor  to  accept,    42 
unsoimd  mind,  person  of,  on,    44 
vacant  possession,  where,    44 
wife,  on,    42 

SERVICE  OUT  OF  THE  JURISDICTION  (O.  11),    45-47 
administration,  in  case  of,    45,  46 
affidavit  in  support  of,    46 
appearance  to,  time  for,    47 
application  for  leave  to  effect,    46 

evidence  upon,    46 
order  on,    47 
assets  within  the  jurisdiction,  in  case  of,    46 
breach  of  contract,    46 
British  subject,  on,  where  not,    47 
concurrent  writ  for,    41 
injunction,  in  action  for,    45 
land,  in  action  as  to,    45 
leave  for,    38 — 45 

necessaiy  party  to  an  action,  on,    46 
notice  in  lieu  of  writ  of  summons,  of,    47 

form  of,    38 
how  effected,    47 

statement  of  claim  to  be  served  with, 
when,    47 
order  for,  setting  aside,    49 

to  fix  time  for  appearance,    47 
winding-up,    46 
person,  on,  ordinarily  domiciled  within  jurisdiction,    45 
setting  aside,    49 
substituted,    47— 2«0 
time,  for  appearance,    47 
tort,  in  actions  for,    45 

winding-up  proceeding,  notice  or  order  in,    46 
writ  not  issued  for,  without  leave,    38 — 45 
statement  of  claim  with,    47 
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SET-OFF,    71—2.    See  Counterclaim. 
amendment  of,  without  leave,    05 
costs,  of,    247—61 
cross  action,  to  have  effect  of,     72 
damages  or  costs  between  parties,  for,    247 
defendant  may,    72 
delivery  of,    72 
judgment,  of,     72 

where,  and  balance  in  defendant's  favor,    80 
lien  of  solicitor,  allowed  against,    247 
misjoinder  of  plaintiffs,  not  affected  by,    56 
refusal  to  allow,  in  action,    72 

SETTING  ASIDE, 
appearance,    48 

effect  of,    48 
award,    211 — 2 

time  for,    243 
interrogatories,    99 
judgment,    92—136.    See  Judgment. 

proceedings,  non-compliance  with  Rules  of  Court,  for,    262 
writ  of  capias,    231 

summons,    49 

SETTLED  ACCOUNT, 
how  pleaded,     78 

SHERIFF, 

affidavit  by,  of  service  of  writ  of  summons,     44 

answer  to  interrogatories,  affidavit  in,  in  action  by  or  against,     104 

assessment  of  damages  by,     118 — 9 

delivery  to,  of  writ  of  capias,  to,    226 

deputy,  to  be  officer  of  Court,     16 

discovery  against,     104 

entry  by,  forcible,  in  replevin,     157 

fees  and  poundage  of,     142 

table  of,  to.    See  Table  of  Costs  (App.  B). 
indorsement  by,  on  receipt  of  writ  of  suumions,    44 
inspection  by  jury,  to  arrange  for,     149 
interpleader  by,     208 — 11 
jury  trial,  notice  to,  of,     24 
meaning  of,    262 
no  order  to  issue  to,  for  return  of  any  writ,  etc.,    213 

to  bring  in  the  body  of  any  person,    213 
no  rule  7iisi  or  order  to  show  cause  for  payment  into  court  by,    212 
notice  to,  to  return  writ,  or  bring  in  body  of  person  to  be  attached,    213 

ex-sheritf  to  bring  in  body  of  person  arrested,     213 
officer  of  court,     16 

replevin  proceedings,  duties  and  powers  under,     155 — 57 
return  of  writ  of  summons  through  office  of,     44 
withdrawal  of,    211 
writ  of  capias,  execution  of,  by,     226 

SITTINGS, 

adjournment  of,  in  trial  courts,     15 

chamber,     17 

commencement  of,  in  trial  courts,     14 

Court  of  Appeal,  of,    8 

hours  in  trial  courts,  of,     14 

Judge  in  Equity,  of,     10,  11 

registrar,  or,     12 

trial  division,  of,     12,  13,  14 

special  sittings  of,     12 
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SLANDER, 

evidence  in  mitigation  of  damages  in  action  for,     117 
trial  of  action  for,  with  jury,    2i 

SOLICITOR, 

acceptance  of  service  by,    42 

form  of,    284 
address  of,  for  service,    40 — 48 
appearance  by,    47 — 8 

for  several  defendants,    48 
not  entering,  in  pursuance  of  undertaking,    48 
attachment  of,    104 
attorney,  includes,    262 
authority  of,  disclosure  of,    41 
breach  of  undertaking  to  appear,    48 
costs  ordered  to  be  paid  by,    216—44 — 6.    See  Costs. 
disbursements,  affidavit *by,  of,    248 
disclosure  by,    41 

discovery,  service  of  order  for,  on,    103 
distinct,  to  represent  parties,  required  by  judge,    216 
guardian,  ad  litem,    Z47 

lien  of,  set-ofif  is  not  interfered  with,  by,    247 
pleadings,  signature  of,  by,    72 

separate  proceedings  by,  on  behalf  of  two  or  more  defendants,  costs  of,    250 
service  on,    260 — 1 

of  order  for  discovery,     103 

to  continue  proceedings,    67 
special  case,  signature  of,  by,     112 
undertaking  of,  to  accept  service  of  writ,  effect  of,    42 
how  enforced,    48 

SPECIAL  BAIL.    See  Bailable  Procbbdingb. 

SPECIAL  CASE  (O.  34),     112-14 

agreement  for  relief  or  to  pay  money  according  to  judgment  on,     113 

application  to  have  question  of  law  decided  by,     112 

arbitrator,  stated  by,  224 

cause  or  matter,  in  any,     112 

costs  of,  agreement  to  pay,     113 

counsel,  signature  by,  of,     112 

court  may  draw  inferences  on,     112—113 

documents  referred  to  in,     112 — 13 

entry  of,  for  argument,     113 

memorandum  of,  form  of,     113 
filing  of,     112 
form  of,     112 

inferences  of  fact  or  law  may  be  drawn  by  court  on,     112 — 3 
in  interpleader,     209 
judgment  on,     113 

agreement  for,     113 

execution  on,     113 
order  of  court,  by,     112 
O.  34  to  apply  to  every,     113—209 
panigraphs,  division  of,  into,     112 
printing  of,  when  referred  to  Court  of  Appeal,    236 

costs  of,    236 
questions  of  law  decided  by,     1 12 
referee  may  state,    224 
reference  of,  to  Court  of  Appeal,     113 

powers  of,  on,     114 
relief,  agreement  as  to,    113 
setting  down  of,     112 

leave  for,  when  married  woman  or  infant  or  person  of  un- 
sound mind  is  party,     112 
application  for  to  be  supported  by  evidence,'     112 
signature  to,     112 
trial  of  preliminary  question  of  law  by,     112 
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SPECIAL  INDORSEMENT  ON  WRIT,    89.    See  Indorsement. 
ameDdment  of,    23 
summary  judgment  on,    53.    See  Summary  Judobcbnt. 

SPECIFIC  PERFORMANCE, 

actions  for,  assigned  to  Judge  in  Equity,    9 

damages  in  lieu  of,    152 

judgments  for,  carried  out  at  expense  of  disobedient  party,     141 — 5 

STATEMENT  OF  CLAIM  (O.  20),    7^-8 

allegation  of  stated  or  settled  account  in,    78 
alternative  relief  claimed  by,    77 
amendment  of,    77—95 
costs  of  prolix,    71—2 

when  unnecessMy,    77 
delivery  of,    71—76 

default  in,    89 

required,  when,    77 

time  and  manner  of,    77 — 8 

when  ordered,    77 

writ  specially  indorsed  under  O.  2,  r.  5,  not  required,     76 

with  the  writ,    47 
demand  for  in  appetarance,    272 
enlargement  of  claim,    77 
filed,  to  be,  when,    50 
further  and  better,    73 

general  relief  need  not  be  claimed  in,    77—8 
mdorsed  on  writ,    87 — 76 

extending,     77 
relief  claimed  to  be  specifically  stated  in,    77 

founded  on  separate  and  distinct  grounds,  statement  of,  in,    78 
further  or  other,  need  not  be  claimed  in,    77 
separate  grounds,  relief  claimed,  on,    78 
settled  account,  when  to  be  stated  in,    78 
specially  indorsed  writ,  no,  where,    76 
statement  in,  of  facts  founding  distinct  claims,    78 
time  for,    77 

trial  without  pleadings,    70 
writ  of  summons,  service  with,  when,    47 

STATUTE, 

declaration  as  to  constitutionality  of,     18 

STATUTE  OF  FRAUDS, 

pleaded  if  relied  on  as  defence,  should  be,    74 

STATUTE  OF  LIMITATIONS, 

express  trusts,  inapplicable  to,    21 
pleading,  if  relied  on  as  a  defence,     74 
renewal  of  writ,  a  bar  to,    42 

STATUTORY  RIGHTS, 

court  to  give  effect  to,    21 

STAY  OF  ACTION  OR  PROCEEDINGS,  Ac, 

appeal  on,    238.    See  Appeal  to  Court  of  Appeal. 

arbitration,  where,  agreement  to  refer  to,    220 

costs  of  discontinued  action  not  paid,  where,    89 

counterclaim,  in  case  of,    81 

injunction,  in  lieu  of,    20 

interpleader,  on,    209 

particulars,  order  for,  when  to  operate  as,     78 
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STAY  OF  ACTION  OR  PROCEEDINGS,  Ac.^ConHmied, 
pending  appeal,    288 

decision  of  question  of  law,    112 

security  for  costs,    2^ 
security  for  costs,  when,  ordered  and  not  given,    246 
special  case,  which  is  rendered  unnecessary  by  decision  on,    112 

STENOGRAPHERS, 

construction  of  existing  laws  relating  to,     10 

STRIKING  OUT, 

affidavits,  from,  scandal,  ^».,     132 
counterclaim,    80 
interrogatories,    99 
parties,    58 
pleadings,    70 

costs  in  case  of,    76 

defence  for  non-compliance  with  order  for  discovery,    103 

embarrassing,    76 

**no  reasonable  cause  of  action,'*  as  disclosing,    88 

scandalous,    76 

unnecessary,    76 

SUBPOENA,    128-9 

ad  testificandu7}i,    207 

attendance  of  witness,  for,  arbitrator,  before,    222 

referee,  before,     110 — 19 
bench  warrant,    129 
costs,  to  enforce  payment  of,     146 
date  of,    128 

duces  tecum,  form  of,    370 — 1 
duration  of  validity  of,     129 
forms  of,     128—370—1 
issue  of,    128 

number  of  persons  in,    128 
payment  of  costs,  for,  not  to  issue,    146 
prcecipe  for,  form  of,     128 — 360 
prisoner  in  custody,     117 — 2s> 
service  of,    128 

affidavit  to  ^ove,     129 

time  for,    129 
to  be  prepared  and  issued  by  solicitors  of  parties,     128 
validity  of,  duration  of,     1^ 

SUBSTITUTED  SERVICE  (O.  10),    43—4—260 
absent  or  concealed  person,  where,    47 
advertisement,  by,    43 — 4 — 260 
affidavit  of,  form  of,    286—7 
documents  of,  other  than  writs,    260 
notice,  of,    260 
order,  of,    260 
pleading,  of,    260 
summons,  of,    260 
warrant,  of,    260 
writ  of  summons,  of,    44 — 280 

advertisement  by,    260 

application  for,    43    41 

affidavit  in  support  of,    44 
grounds  upon  which,  granted,    44 

defendant  absent  or  concealed,    47 

notice  in  lieu  of,    43 — 4—260 

order  for,    43 

power  to  order,    43 — 4 — 260 
registrar,  by,    11 
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SUMMARY  JUDGMENT  (O.  U).    53 
amendment  of  indorsement,    58 
application  for,  where  writ  specially  indorsed,    6'i 
affidavit  in  support  of,    5S 

contents  of,    53 
by  whom  to  be  made,    53 
costs  on,    55 

examination  of  defendant  upon,    54 
leave  to  defend  on,  affidavit  in  support  of,    54 

bringing  sum  into  court  upon,    53 
conditional,    54 
directions  on  granting,    55 
given  to  one  and  not  all  defendants,     54 
order  for,    54 
part  of  claim,  as  to,    54 
terms  may  be  imposed  on  giving,    54 
unconditional,    54 
opposition  to,    54 

affidavit  in,    54 

bringing  in  amount  claimed,  l>y,    54 
production  of  books,  etc.,  upon,    54 
summons,  by,    53 

service  of,  on,    53 
claim,  for  whole,    53 

consent,  by,  judge  may  give,  without  appeal,    54 
costs  on,    55 

land,  for  recovery  of,    53 
order  for,    53 
part  of  claim,  for,    54 
tenant,  relief  to,  from,    55 

SUMMONS.    See  Chambers— Originating  Summons, 
adjournment  of,  into  court,    216—17 

costs  of,    217 
applications  to  be  made  by,  at  chambers,    214 
directions  for,    97-8.    See  Summons  for  Directions. 
evidence  upon,  hy  affidavit,     130 
ea*  parte  proceeding  by,    214 

reconsideration  of,    215 
form  of,  ordinary.    216—379 

originating,    214—379 
referee's,     414 
hearing  of,  costs  of,    251 
included  in  same,  what  may  be,     216 
issue  of,  during  vacation,    34 
pleading,  included  in,    5 
service  of,  length  of,     215 

mode  and  time  of,     259 
on  defendant  before  appearance,    213 
service  of,  where  no  appearance,     260 

SUMMONS  FOR  DIRECTIONS  (O.  3D),    97—8 

costs  of  application  that  should  have  been  included  in,     98 
evidence,  order  on,  as  to,     98 
form  of,    97 
hearing  of,    97 

application  by  any  party  on,     98 

no  affidavit  on,    98 
matters  included  in,    97 
order  on,    97 
plaintiff,  by,    97 

subsequent  applications,  under,    98 
time  for  taking  out,    97 

SUNDAY, 

exclusion  of  in  computing  time,    242 
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SUPERSEDEAS.    See  Bailable  Proceedings— Drunkard. 

SUPREME  COURT, 
abolition  of,    6 

SUPREME  COURT  IN  EQUITY, 
abolition  of,    6 

TAXING  OFFICER.    See  Costs— Registrar. 
attendance  of  parties  before,    252 

certificate  of,  to  state  amount  of  costs  payable  out  of  fund,    263 
discretion  of,  as  to  fees  and  allowances,    249 
meaning  of,    263 

neglect  or  delay  in  proceedings  before,    253 — 4 
reference  to,  as  to  costs  where  solicitor  guilty  of  neglect,  etc.,    246 
reviewal  of  taxation  by,    254 

TECHNICAL  OBJECTION, 

pleading,  to,  not  to  l>e  taken,    76 

TENANT, 

relief  to,  on  summary  judgment,     55 

TENANT  FOR  LIFE, 

equitable  waste,  not  to  commit,    21 

TENDER, 

before  action,  defence  of,    82 

TERMS, 

abolished,    23 

except  for  certain  purposes,    23 

TESTE, 

of  writs  of  summons  and  other  writs,    38 — 40 — 226 

THIRD  PARTY  (O.  16,  rr.  35—43),    64—6 

admission  by,  of  liability  to  indemnify,    64 
appearance  by,    64—80 

counterclaim,  to,    80 
default  of.    64 

leave  for,  after  default  of  appearance,     64 
claims  against,  under  Order  16,  r.  35,  64 
contribution  by,     66 
costs  of,     66 

ordered  to  be  paid  by,     66 
counterclaim  by,     79 

joined  by,     79 

to  be  served  with  defence,    80 
default  of  appearance  by,    64 — 5 

defendant,  claiming  against  co-defendant  may  adopt  procedure  as  to,    66 
directions  as  to  trial,  etc.,  in  case  of,    65 
indemnity  by,    64 — 6 
judgment  against,    64 — 5 

after  trial,    65 

default  of  appearance,  on,    64 

setting  aside,    65 
pleading,  on,    02 
extent  of,    66 

setting  aside  and  varying,    65 
trial  on,    65 
between  defendant  and,    64 — 5 
liberty  to,  to  defend  action  or  appear  at  trial,    65 
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THIRD  PARTY  (O.  16,  rr.  35—43)— C'on^inuecL 
notice  to,  application  for,    64 
contents  of,    64 
filing  of,    64 
form  of.    64—288 
issue  of,    64 
leave  for,    64 
service  of,    64 

time  for,    64 
plaintiff  not  to  be  delayed  by  questions  between  defendant  ainl  third  party, 

66 
relief  over  aninst,    64 — 6 
trial  of  liability  of,  directions  for,    65 — 6 

TIME  (O.  60),     241—3.     See  Defence  and  Oouwtbrclaim— Statement-  of 
Claim. 
abridgment  of,    242 

power  of  court,  as  to,    242 
appeals  from  chambers,    217 — 33 — 35 — 37 

to  Court  of  Appeal,  for,    8—233 
application  for,  costs  of,    252 
award,  setting  aside,    243 
computation  of  **day8,"    242 

when  security  for  costs  ordered,    242 
where  time  limited  less  thiCn  six  days,    241 
contracts,  in,    22 
day,  clear,  meaning  of,    242 

of,  for  service,    242 
enlargement  of,    242 

award,  for,    218—243 

consent,  by,    242 

costs  of  application,  for,    252 

security  for,  for  giving,    242 
court  or  judge, '  242 
delivery  of  defence,  for,    79 
reply,  for,    86 
enlargement  of,  order  for,  not  to  be  drawn  up,    213 

particulars,  effect  of  order  for,  on,    73 
essence  of  contract,    *a 
expiration  of,  on  Sunday  or  close  day,    242 
month  means  calendar  month  in  computation  of,    241 
number  of  days,  how  to  be  computed,    242 
service  of  pi'oceedings,  for,    242 
Sunday,  exclusion  of,  where  less  than  six  days  limited,    241 

or  close  day,  expiration  of,  on,    242 
vacation  not  computed  in  time  for  delivery,  etc.,  of  pleadings,    38 — 4 

TORT, 

service  out  of  jurisdiction  in  actions  for,    45 

TRANSFER  OF  CAUSE  OR  MATTER, 
assignment,  improper,  in  case  of,     10 
eqmty  business,  to  Judge  in  Equity,     10 
power  to  order,  when  wrongly  assigned,     10 
trial  division,  to,  from  Judge  in  Equity,     10 

TRESPASS, 

mortgagor  may  sue  for,  in  his  own  name,    22 

TRIAL  (0.35),    114-121 

adjournment  of,     15 — 116 
affidavit,  on,    121—133—4.    See  Affidavit. 
appearance  at,  non-,  of  either  party  at  trial,     116 
camera f  in,     117 
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TRIAL  (O.  S&)—ConUmied. 

commencement  and  termination  of,  note  to  be  made  of,    118 

conduct  of,  by  referee,    110—21 

costs  of,    243.    See  Costs. 

counsel,  speeches  of,    117 

cross-examination  at,    117 

default  of  appearance  by  defendant  at,    116 

plaintiff  at,    116 
dismissal  of  action  on  plaintiff's  default  at,     116 
docket,    26 

early,  in  certain  cases,    137 — 148 — 9 
entry  for,    116—16 

by  both  parties,    116 

delivery  of  copies  of  pleading  on,    116 

discontinuance  aft^*,    89 

notice  of  trial,  after,    115 

party  served  with,  by,    116 
time  for,    116 
withdrawal  after,    80 
event  of,  costs  to  follow,    243 
evidence  at,  121—8.    See  Etidbncb. 
exclusion  of  witnesses  at,    117 
finding^  of  fact  at,  to  be  entered  by  clerk,     118 
habeas  corptts  to  produce  witness  at,    125 

costs  of,  where  adjournment  of  trial,    117 
issues  of,  without  pleadingps,    114 
judgment  by  default,  at,  setting  aside,    116 

application  for,    116 

time  for,    116 
certificate  for  entry  of,  at,    118 
directed  to  be  entei*ed  at,    118 

setting  aside,    136 
entry  of,  after,    118 
jury,  by,    24 — 5 

attendance  by  jurors  on  adjournment,    15 
trial  without,    25 
costs  of,    243 

discretion  of  judge  to  order,    25 
libel,  etc.,  to  be,  unless  waived  by  parties,    24 
order  for,  by  Judge,    25 
right  to,    24 
without,  of  causes  or  matters  assigned  to  Judge  in  Ek^uity,  unless 
ordered  by  Judge,    24 
unless  ordered  by  Judge,    24 
list  of  actions  for  at  trial  Court,    15 
mode  of,    24—5 

application  as  to,  may  be  in  summons  foe  directions,    07 
by  Judge,  with  or  without  a  jury,    24 — 5 

in  actions  of  slander,  libel,  false  imprisonment,  malicious  prosecu- 
tion, seduction,  breach  of  promise  of  marriage,    24 
causes  and  matters  assigned  to  Judge  in  Equity,    24 
new,  134—5—234.    See  New  Trial. 
non-appearance  of  either  party  at  trial,     116 
notice  of,  affidavit,  on  trial  by,     134 
countermanding,    115 
day  deemed  for,     115 
defendant,  by,    115 
entry,  before,    115 
form  of,    1 15 
length  of.    115 
omisssion  to  give,  by  plaintiff,    115 

application  to  dismiss  upon, 
plaintiff,  by,    115 
short,    115 

time  for,  enlargement  of,    242 
generally,     115 
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TRIAL  (O.  35)—Co7itiniLed. 

o£Qcial  referee  by,     120.    See  Rbpbrbb. 

order  of,    116 

papers  for  use  of  pudge  at,    116 

place  of,  application  as  to,  in  summons  for  directioiis,    97 
juage  to  fix,    104 

pleadings,  without,    70 — 1 

postponement  of,    115 

prisoner,  obtaining  attendance  of,  at,    117 — 126 

private,  in,     117 

proceedings  at,    116 

defendant  appears  without  plaintifiF,  when,    11,6 
plaintiff  appears  without  defendant,  when,    116 

proof  of  counterclaim  at,  on  default  of  appearance  of  plain tift,    116 
by  plaintiff  on  defendant's  default  at,    116 

questions  by  cousel  to  Jury,    25 

of  fact,  of,  without  pleadings  by  consent,    114 

referees,  by,    119—21.    See  Rkfbrbb. 

separate  causes  of  action,  of,    68 

speeches  of  counsel,     117 

summons  to  fix,    97 — 114 

times  of  commencement  and  termination  of,  to  be  kept,    118 

venue,  no  local,  for,     114 

verdict,  at,    25.    See  Verdict. 

withdrawal  of  case  entered  for,    89 

witness,  attendance  of,  on  adjournment,     15 

TRIAL  DIVISION, 

assignment  of  Judge  of  Court  of  Appeal  to,     14 

judges  of,    6 

rota  of  judges  of,     14 

sittings  of,     12, 

special  sittings  of,    12 

TRIAL  JUDGE, 

appeals  from,  to  Court  of  Appeal,    8 

sitting  in  Court  of  Appeal,    8 

title  of,    6 

transfer  to,  from  Judge  in  Equity,     10 

TRUST, 

action  for  execution  of,  assigned  to  Judge  in  Equity,    9 

on,  with  specially  indorsed  writ,    39 
breach  of,  pleading,    72 
express,    21 

Statute  of  Limitations  no  bar  to  action  on,    21 
heir  not  necessary  party  to  action  to  execute,    68 
judgment  for  execution  of,  at  suit  of  any  cestui  que  tmsU    61 

executor,  etc.,    61 
service  of  notice  of,    62.    See  Judgment. 
originating  summons  relating  to  execution  of,     199 — ^200.    See  Orioinatino 

Summons. 
representation  of  ptirties  in  action  for  execution  of,    60 
sale  in  action  for  execution  of,  conduct  of,     151 

TRUSTEES  (O.  56),     194—98 

actions  by  and  against,  as  representing  persons  interested,    57 

conduct  of,    62 
advice  of  court  to,     198 

originating  summons,  for,    196 
application  for  appointment;  or  removal  of,    194 — 5 

statement  with,     195 
appointment  of  new,  originating  summons  for,    194 
vesting  order  on,    194 — 6 
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TRUSTEES  (O.  56)— Continued. 

cestui  que  trust  briDging  action  against,    61 

claim  against,  where  express  trus^  not  barred  by  Statute  of  Limitations,  21 

claims  by,  in  insolvency  not  to  be  joined  with  other  claims,    09 

cosUof,    248 

interference  with  discretion  of,  on  originating  summons,    202 

ludg^cnt  for  execution  of  trusts  against,  one  devisee  may  have,    61 

just  allowances  to,     110 

new,  rights  and  liabilities  of,    104 

originating  summons  for  appointment  or  removal  of,    194 

service  of  summons,    196 
pleading  denial  of  representative  character,    76 
removal  of,     194 
remuneration  to,     194 
representing  estate  or  cestui  que  trusty    57 
safe  or  letting  of  interest  in  land  held  by,     197 — 8 
service  of  iuogment  on,    62 
who  may  be  appointed,     196 
vesting  order,     194 — 6 

UMPIRE.    See  Arbitration— Arbitrator— Referee. 

UNSOUND  MIND.    See  Lunatics. 

person  of,  admission  by,  no,  by  non-denial  in  pleadings,    73 
commission  de  lunatico  inquirendo^  etc.,    184 — 5 
default  of  appearance  by,    49 
guardian  ad  litem  for,    49 

for,  application  for,     49 

notice  of,  49 
investment  of  money  recovered  by,  85 
jurisdiction  over,  assigned  to  Judge  in  Equity,     10 

of  registrar,     11 
next  friend  of,  consent  of,  to  i>rocedure,    60 
not  so  found,  action  bv  or  against,    59 
service  of  notice  of  judgment  on,    63 

writ  on,    44 
special  case  where,  a  party,     112 — 3 

USHER  AND  MESSENGER, 

construction  of  existing  laws  relating  to,     16 
duties  and  salary  of,    31 

VACATION,    33-4 

commencement  and  end  of,    33  ^ 

not  reckoned  in  time  for  pleading,  etc.,    34 
pleadings  not  to  be  amenaed  or  delivered  in,    33 
summonses,  issue  of,  in,    34 

VENDITIONI  EXPONAS,    146.    5ce  Writ  op. 

VENUE, 

no  local,  for  trial  of  actions,     114 

VERDICT, 

answers  to  questions  in  lieu  of,    25 
interest  on,    26 
motion  to  set  aside,     134 
special,  at  direction  of  Judge,    25 
exception,  as  to  libel,    25 

VESTING  ORDER, 

conveyance  by  court,  instead  of,    174 
real  or  personal  estate,  as  to,    173 
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registration  of,     173—4 

to  mre  effect  to  order  for  sale  or  convejanc^,  or  setting  aside  co&Teyanee  of 

land,     ITS  * 

trustee,  on  appointment  of  by  court,    194 — 6 

VEX4TIOUS, 

interrogatories,    99 

matter  in  documents,  etc.,  costs  of,    251 

questions  in  cross-examination  disallowed,    117 

VIEW, 

by  Judge,    149 
jury,     149 
referee,    119 

WARD  OF  COCTRT.    See  Ivfa^t. 

proceedings  as  to,  assigned  to  Judge  in  Equity,    9 

WARRANT  OF  ATTORNEY.    See  Cognovit  Actionbm. 

WASTE, 

equitable,  no  right  in  tenant  for  life  to  commit,    21 
representative  action  to  prevent,    61 

WILFUL  DEFAULT, 
particulars,    72 

WINDING-UP, 

Act  relating  to,  construction  of,    16 

service  of  order,  etc.,  out  of  jurisdiction,  in,    46 

WITHDRAWAL 

of  action,  by  consent,    89 

WITNESSES.    See  Evidence. 
abroad,  examination  of,     123 
Act  relating  to,  construction  of,     16 

i^ed,  infirm,  or  unable  to  travel,  evidence  of,  under  commission,    122 
allowances  to,    24a    See  Table  of  Costs  (App.  B). 
attendance  of,  at  arbitrations,    222 

enforcing,    119 
before  court,    121 

examiner,    122,  et  aeq, 
referee,     110—119 
conduct  money  for,  on  exa9iiiiation  before  exunioer,    124 
cross-examination  on  affidavit,  for,    125—30 
enforcing,     110—111—124—5—9—134—206 
in  chambers,  referee  may  issue  summons  for,    206 

enforced,  how.    206—7 
on  adjournment  of  trial  court,     15 
oriler  for,  disobedience  to,     124 — 5 

to  produce  documents,    124 
bench  warrant  for,    129 
commissioner,    examination    of,  before.    See    Commission    to  Examine 

Witnesses. 
conduct  money,  tender  of,  on  examination  before  examiner,     124 
costs  of,  generally,    248.    See  Table  of  Costs  (App.  B). 
cross-examination  of,     125 — 30 — 33 

upon  affidavit  at  trial,    188—4 

vexatious  questions,  disailowasee  of,    117 
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WITSESSES— Continued. 

examination  of,  abroad,    123 — 8 

commission,  by,    123.    See   Commission   to  Ex- 
AMiNB  Witnesses. 
order  in  lieu  of,    123 
application  for,  may  be  in  summons  for  directions,    07 
arbitrator,  by,    224 
before  referee,    110—19 
perpetuate  testimony,  to,    128 — 30 
trial  at,    121 
expenses  of,  cross-examined  at  trial  upon  affidavit,    134 

ordered  to  attend  for  cross-examination  upon  affidavit,    130 
expert,  in  chambers,    108—216 
innrm,  evidence  of,  under  commission,     122 

old  and  infirm,  or  unable  to  travel,  examination  of,  under  commission,    122 
order  for  commission  to  examine,    123 
prisoner  in  custody,    117 — 25 

production  of,  at  trial  for  cross-examination  on  affidavit,    121 — 25 — 30—33 
refusal  of,  to  attend,  compelling  after,    124—5 

or  be  sworn  before  examiner,    126 
scientific,  in  chambers,    108—216 
subpcena  for,    128—29 

WRIT, 

date  and  teste  of,    38—226 

issue  of,  in  blank,    256 

lost,    42 

order  for  issue  of,  need  not  be  drawn  up,  when,    213 

return  days  for,    24 

service  of,    259 

signed  and  sealed  by  registrar,    29—256 

WRIT  OF  ATTACHMENT,    146.    See  Attachment. 
form  of,    368 

WRIT  OF  CAPIAS.    See  Bailable  Proceedings. 

WRIT  OF  CERTIORARI,    See  Certiorari. 
form  of,    373 

WRIT  OF  DELIVERY  (O.  46},    148 
form  of,     148—367 

property  other  than  land  or  money,  of,    148 
recovery  of  property  not  land  or  money,  to  enforce,     148 
separate,  for  costs,     148 

WRIT  OF  EXECUTION,    141.    See  Execution. 

WRIT  OF  FIERI    FACIAS  (O.  42),    145.    See  Execution. 
costs,  for,     142 
effect  of,    145 
force  of,    145 
form  of,    363 
time  for  suing  out,     142 
to  enforce  payment  of  money  or  costs,    142 

WRIT  OF  HABEAS  CORPUS.    117—25—224.     See  Habeas  Corpus. 

WRIT  OF  INQUIRY, 

damages,  for  assessment  of,    50—118—9 

WRIT  OF  MANDAMUS,    154.    See  Mandahus. 
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WRIT  OF  POSSESSION  (O.  47),     147—8 
effect  of,     147 
form  of,    3^6 
recovery  of  chattels  for,     148 

land,  judgment  for,  enforced  by,     147 
separate,  for  costs,     147 
writ  of  assistance,  substitutcnl  for,    147 

WRIT  OF  SEQUESTRATION,     145.    See  Sbquebtration. 

WRIT  OF  SUBP(ENA,    128.    See  Subpcena. 

WRIT  OF  SUMMONS, 
account,  for  an,  55 
action  to  commence  by,    37 

address  of  plaintiff  and  his  solicitor  to  be  on,    40 
affidavit  of  service  of,    44 
amendment  of,    95    See  Amendment. 
on  adding  defendant,    50 
service  of  amended  writ  after,    59 
concurrent,    40 

how  long  in  force,    40 — 1 
service  out  of  jurisdiction,  for,    41 
time  for  issuing,    40 
costs  of  prolix,    37 
date  of,    38 

duration  of  force  of,    41 
"equity  "  indorsement  of,  with  word,     10 
form  of,    38 

service  out  of  jurisdiction,  for,    38 
use  of,  other  than  those  specified,  costs  of,    37 
variations  in,    38 
indorsement  of,    37,  88,  39,  40.    See  Indorsement. 

on,  of  day  received  at  sheriff's  office,     44 
issue  of,  by  whom  to  be  made,    40 
concurrent  writs,    40 

disclosure  by  solicitors  and  plaintifib  as  to,    41 
for  service  out  of  jurisdiction,    .%,  45 

address    of    defendant    not   known, 

where,    47 
leave  for,  affidavit  in  support,    46 
statement  of  claim,  service  of,  with, 

47 
leave  required  to  issue,  for  service  out  of  jurisdiction,    38 — 45 

how  obtained,    4o 
lost,    42 

marking,  with  word  **  equity,"    10 

names  in,    232  <" 

notice  of,  form  of,    38 
priecipe,  for,    250 
prepared,  how,    40 
prolix,  costs  of,    37 
renewal  of  (O.  7),    41 

application  for,    41 
concurrent,    41 
effect  of,    42 
effected,  how,    41 
evidence  of,    42 
return  of,  through  sheriff^s  office,    44 
vealing  and  signing  of,    40 — 256 

C3py,    42 
service  of,    42—47.    See  Service  of  Writ  of  Summons. 
setting  aside,  application  for,  by  motion,    49  ,  .  ^ 

without  appearance,    49 
8heriff*s  office,  return  of,  through,    44         .  .     '       , 
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WRIT  OF  SVMUO^Q-Continued. 

.  specially  indorsed,    39.    See  Indorsement. 

application  to  enter  final  judgment  where,    53 — 5 

showing  cause 
against,     54 
judgment  for  part  of  claim  where,    54 
leave  to  defend  where,    54 

given  to  one  defendant  and  not 

to  all,    54 
may  be  given  upon  terms,    54 
substituted  service  of,    43—4 — 280.    See  Substituted  Service. 
teste  of,    38 
time  during  which,  in  force,    41 

WRIT  OF  VENDITIONI  EXPONAS, 
executed,  how,    146 
issue  of,  against  goods  alone  or  lands  alone,    146 

WRITS. 

forms  of,    363—9. 


V     . 
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